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ADVERTISEMENT. 


Whatever  difference  of  fentiment  may  cxift 
in  refpeft  to  the  policy  of  the  Law  of  Tithes,  and 
the  exptdjfince  of  eUabHfhing  that  /pedes  of  pro- 
vifion  for  the  clergy,  yet  as  it  conftitutes,  and 
has  fo  long  conftituted  zn  important  part  of  the 
Laws  of  pngland,  an  attempt  to  methodifc  and 
to  explain  it,  to  difentangle  its  difficulties,  and  to 
illuffarate  its  obfcurity,  can  by  no  party  be  re- 
garded  with  diiapprobation.  This  talk  it  has 
been  the  objeft  of  the  following  treatife  to  per- 
form. Dr.  Wooddefon  having  collefted  a  va- 
riety of  notes  with  a  view  to  extend  and  to  prepare 
them  for  a  publication  upon  the  fubjeft,  was 
compelled  by  an  ill  ftate  of  health  to  relinquifti 
his  purpofe,  before  it  was  much  more  than  half 
accomplifhed,  and  he  d^d  me  the  honour  of  com- 
municating to  me  his  papers,  with  a  requeft  that 
J  would  revife  them,  and  complete  the  work. 
Encouraged  by  the  confidence  repofed  in  me  by  my 
jieamed  friend,  I  ventured  to  comply  with  his  ap- 
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plication,  and  beg  leave  to  fubmit  to  the  public 
the  refult  of  our  joint  labours,  trufting  that  the 
arduous  nature  of  the  undertakixig  will  be  deemed 
fomc  apology  for  the  imperfeftions  which  may  be 
difcovered  in  its  execution. 
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LAW  OF  TITHES. 


CHAPTER  THE  FIRST. 


HISTORICAL  INTRODUCTION. 


5  !•  Tabes  before  tbeir  legal  Efiablijhmeitt. 

WITHIN  (a)  the  period  which  elapfed  between  the 
latter  end.  of  the  fourth  century^  and  the  commence- 
ment of  the  reign  of  Charlemagne,  comprehending  a  fpace 
cf  about  four  hundred  years,  the  payment  of  tithes  or 
tenths  of  the  produce  of  lands,  and  of  other  articles,  was 
inculcated  as  a  reUgious  duty  by  fome  eminent  fathers  of 
the  church,  and  miniflers  of  the  gofpel ;  aad  their  preach* 
ing  was  not  ineffeftual. 

But  the  offerings  confequent  on  thefe  admonitions  feem  not 
to  have  been  always  in  the  predfe  proportion  of  a  tenth,  and 
they  were  chiefly  voluntary,  and  the  effed  of  confcientioU| 
jpiety,  except  that  where  no  contributions  at  all,  ^r  fuch  as 
weteillufory  only,  were  rendered,the  Church  mighton  fome 
occafions  excommumicate,  or  cenfure  the  defaulters.    The 

(«}  Scld.  on  Titles  c.  v.  j  t .  &  c.  vi.  Montefq.  Sp.  of  L.  b.  xxxi.  c.  X2. 
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t>a^ent8  were  in  a  great  meafure  arbitrary  alfo  in  refpcft 
to  the  perfons  to  whom  they  ^ere  made ;  being  fome- 
times  to  the  prieil  ofEciating  at  the  Tacraments  ;  fomcldmes 
to  the  fuperior  of  a  religious  conclave  ;  fometimes  to  the 
biihop ;  and  fometimes  dedicated  to  the  poor.  And  it 
appears  moreover,  that  a  perpetual  or  permanent  right  to 
tithes  was  very  early  confecrated  to  fome  churches  by 
affignment  out  of  particular  lands  at  the  owners  pleafure» 
But  the  eflablifhmenc  had  not  yet  acquired  the  fandion 
of  public  authority  ;*  nor  of  any  ordinance  in  general  force, 
eccleffaftical  or  civiL  There  are  no  traces  of  any  law  for 
tithes  in  the  Eaftern  empire>  at  any  period.  And  as  to  the 
Wcftem  church,  in  the  age  I  am  fpeaking  of,  the  only  ordi- 
nance  (b)  of  undoubted  credit  for  payment  of  them  is  that 
of  the  council  of  French  bifliops  affembled  at  Mafcon  fo 
early  as  the  year  586.  But  the  decrees  of  that  affembly 
were  never  received  as  general  canons,  nor  did  they  obtain 
any  great  or  lafting  validity  in  the  diflrift  in  >lliich  they 
were  enaSed.  Such  was  the  origin  of  tithes  as  not  yet 
recognifed  by  fecular  authority,  and  thus  they  exilled  be- 
fore the  age  of  Charlemagne. 


§  IL  Tithes  eftablijhed  on  the  Centinent  of  Europe. 

TO  this  powerful  monarch, whofe  dominionswere  fowide 
^nd  flouri(hing,are  Commonly  afcribed  the  firft  general  laws, 
certainly  the  earlicfl  extant,  for  the  payment  of  tithes.  In  a 
general  affembly  of  eftates  fpiritual  and  temporal  held  under 
iiim  in  the  yejir  778,  about  twenty-two  years  before  his  title 
of  emperor,  it  was  ordained  "  ut  unufqvifque  fucm  decimam 
*'  donetiatqtieperjuffionemepifcopifuidifpenfetur.*^  The  in* 
definite  expreffion,  "  /nam  decimam^**  intimates,  that  the 


(I)  Gwill.  Kep.  488.    Sdd.  c.  ▼.  f  5.  •and  Linden^  674. 
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cuftom  of  tithing  was  tp  a  fufficient  degree  eitenlive,  and 
prevalent  to  afcertain  in  fome  meafure  the  fubjeft  matter  of 
the  oflfcrings.  This  law  is  found  among  the  leges  Longobar-^ 
dorwJty  book  iii,  tir»  3.  the  whole  title  being  infcribed  de 
decimis  {a)^  And  it  is  alfo  admitted  in  the  capitulary  of  the 
emperors  Charlemagne  and  Lewis,  both  of  which  collcdions 
arc  parts  of  the  Codex  legum  antiquarum^  edited  by  Linden- 
brock^  where  many  ftatutcs  and  ordinances  concernmg  tithes 
occur.  But  it  appears  in  point  of  fad  that  the  eftablifliment 
met  with  fome  oppofition,  of  which  the  frequency,  and  fo- 
lemnity  of  the  injun&ion,  ajBFord  a  ftrong  prefumption. 
Thus  in  one  (c)  of  them  the  duty  is  faid  to  be  confirmed, 
**  ex  utriufque  iejianienti  iahulh.^^  Some  are  interfperfed 
promifcuoufly  among  other  Mofaical  precepts,  adopting  the 
expreifions  of  the  Pentateuch  ;  and  one  law  infli£ls  on  a 
perfon  making  default,  the  heavy  penalty  of  forfeiture  of 
his  eftate  in  the  lands  from  which  the  tithes  arofe,  and  fuch 
eftate  or  interefl  was  at  firfl  ufually  granted  for  the  feuda- 
tary's  life,  and  then  called  (as  in  the  text  referred  to)  bene^ 
ficium.  In  that  paffage,  as  in  many  other  places,  of  thefe 
old  inllitutions,  norue  et  decima  are  mentioned  together. 
This  might  lead  to  a  fuppofition,  that  in  fome  diHri&s  a 
greater  proportion  than  a  tenth  was  cuftomarily  paid  ;  but 
iSelden  {d)  in  his  profound  learning  and  judgment  inter- 
prets the  nona  to  have  a  fignification  wholly  diftinfl:  from 
the  common  ufe  of  decimal  and  to  mean  the  rents  or  re- 
turns referved  on  demifmg  lands  of  the  church. 

Various  authors  have  adverted  to  Charlemagne's  fourfojd 
diftribution  of  tithes  taken,  as  it  feems,  from  antecedent 
canons  {e\  and  the  ufage  of  primitive  Chri(lianlty,  viz.  "  ut 
decima  (/)  populi  in  quatuor  partes  dividanfur :  Prima  pars 

(a)  Linden,  674.  (e)  Linden,  iioi.  Seld.c.vi^  f.3« 

(r)  Linden,  703,  98^,  987,  949.      (/)  Linden,  674. 

{d)  Seld.  c.  fi.  f.  7. 
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£  Tithes  in  England.  .  Ch.  L 

§  in.  Tithes  in  England. 

IN  refpeft  to  the  payment  of  tithes  in  this  ifland,fir  William 

Blackftone  fays,  (o)  "  pofSbly  they  were  contemporary  with 

^  the  planting  of  chriftianity  among  the  Saxons  by  Auguftin 

**  the  monk  about  the  end  of  the  fiitth  century/'     If  the 

oalj  ground  for  this  furmife  is,  that  the  payment  was 

commonly  urged,    and  inculcated  from  fcriptural  texts, 

tad  as  confonant  to  the  divine  code,  then  it  may  with  equal 

probability  be  referred  to  a  much  earlier  period  than  that 

monk's  miffion  from  Gregory  the  Great  j  for  chriftianity 

prevailed  in  general  among  the  Britons,  and  many  ecclefial^ 

tipaHynods-were  holden  here  anterior  to  the  Saxon  dynafty. 

it  may  be  remarked,  that  Auguftin  (^)  inquiring  of  the 

pope,  as  to  the  biihop's  portion  of  the  oblations  of  tho 

faithful  at  the  altar,  makes  no  mention  of  tithes  by  name* 

He  receives  for  anfwer  that  the  cuftom  is  generally  to 

make  that  quadripartite  diviiion  before  alluded  to,  which 

thus  appears  to  be  not  only  more  antient  than  the  law  of 

Charlemagne  on  the  fubjed,  but  (q)  conformable  alio  to 

ibme  very  old  canon  or '  ufage :  and  this  ftrengthens  the 

former  hypothefis  concerning  the  original  nature  of  tithes. 

In  tbofe  elder  ages,  the  bifliop  and  his  clergy  (forming  a 

council  or  chapter  to  him)  refided  together  (except  fuch 

as  were  fent  to  minifter  at  a  diftance),  and  were  in  fome 

meafure  maintained  by  fuch  pious  indefinite  offerings  with« 

out  any  local  limits  being  ^certauned,  within  which  tithes 

were  peculiarly  demandable* 

#  

The  (r)  next  miflion  from  Rome  after  that  of  Augvftia 
wa$  in  the  year  7869  when  pope  Hadrian  the  firft  fcnt 


(o)  %  BL  Com.  2$.  (g)  Seld.  e.  vi.  §  j.  citef,  ConoU 

(/)  Scld.  €.  iz«  f  2,  Antiock  GwilL  lUp.  4St. 
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hither  Grcg^fy.  biftiop  of  Oftia,  and  Theophylaft  bifliop  of 
Todi,  for  the  reformation  and  eftablifhment  of  the  eccle&A 
tical  6odc.  Accordingly,  diftinft  councils  were  affemblcd  of 
the  fpiritual,  and  fecular  powers  for  the  kingdoms  of  North* 
umberland  and  Mcrcia,  the  latter  of  which  meetings  feems 
alfo  to  have  been  attended  by  the  ftateg  of  Weffex,  as  well 
is  the  archbifliop  of  Canterbury,  et  cseterig  cpifcopis  region 
num.  Thefe  ecclefiaftical  legiflators  readily  embraced  and 
adopted  whatever  was  propofed  by  the  authority  and  fanc« 
tion  of  the  legates,  and  among  the  reft  an  ordinance  de 
decimis  djandis  j  and  thus  the  payment  of  tithes  became  th« 
law  of  the  land  throughout  the  whole,  or  by  far  the  greater 
part  of  the  dominions  of  the  Saxon  heptarchy,  not  long 
after  this  event  confolidated  into  the  monarchy  ©f  England. 
In  the  fucceeding  ages  frequent  mention  is  made  ©f  tithe* 
among  the  Anglo-Saxon  laws:  but  the  firft  peremptory 
limitation  of  them  to  one  church  in  cxclufion  of  others 
(other  than  by  endowment)  is  in  the  laws  (x)  of  king  Edgar 
about  the  year  970,  by  which  it  was  ordained  that  every  man 
not  having  erefted  a  church  of  his  own  (hould  pay  his  tithe$ 
to  the  ealban  mynj^tpe,  antient  minifter,  (meaning,  as  the 
cafe  might  be,  cathedral,  mother  church,  or  monaftery\ 
where  he  heard  divine  fervice.  The  fame  regard  to  the 
more  antient  places  of  worfcip  is  paid  in  a  conftitution  (/) 
cnaded  about  forty  years  afterwards,  under  Etheldred  the 
fecond.  But  it  is  to  be  obfcrved,  that  the  ordinances  of 
king  Edgar  point  to  the  confirmed  and  («)  encreafing 
prafldce  of  thanes  and  great  men,  who,  as  religion  prevailed, 
for  the  convenience  of  their  families  and  tenants,  ereded  and 
endowed  churches  within  their  rdpcftive  feignories  and  do- 
maitts  J  the  boundaries  of  which  in  future  determined  the 
officiating  minifter's  fun£tion  and  his  emoluments,  and  fuch 
beneficed  incumbent  had  no  bnger  any  claim  on  the  com* 

(0  StU,  ctiii.  f  9:  &  c  ix,  (0  Seld.  c.  viii.  J  lo. 

|4«  (<^)  SdkLcix.  j  4« 
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^mon  ftock  of  tiAcs  and  oblations  in  the  treafury  of  the 
'ib^:efe.  King  Edgar's  ftatutes^  indeed,  confine  fuch 
^dldQwments  of  newly  erected  and  confecrated  churches, 
^kyvi^g  places  of  fepulture  annexed  to  them,  to  one  third 
4filf  of  the  founder's  tithes.  But  it  is  with  reafon  fuppofed 
tt^thdfe  diviiions  or  diflrids  were  foon  confidered  as 
panDies  of  themfelves,  (rites  (v)  of  fepulture  being  an  old 
charaderiftic  of  {w)  a  parifh  church),  and  in,  procefs 
of  time,  perhaps  fpeedily,  attradcd  the  two  referved 
thirds,  to  which  the  elder  or  mother  churdh  had  once  a 
claim.  And  I  fhould  conjedure,  that  this  rarely  happened 
to  the  prejudice  of  another  parijh  church,  in  the  fcnfe  we 
now  ufethe  term  (jc)  {foxparoscia  or  parochia  was  originally, 
and  for  a  long  time  fynonimous  with  diocefe  or  bifhopric/ ; 
but  rather  to  the  diminution  of  the  revenues  of  fome  epif- 
copal  fee  or  monaftery,  which  were  reciprocally  relieved 
by  having  fewer  officiating  clergy  to  fupport.  The  bifhop's 
confent  was  neeeilary  to  the  conlecration  of  the  new  church ; 
he  could  therefore  have  no  ground  for  complaint.  Many 
wafte  and  uninhabited  fpots>  not  therefore  attached  to  any 
parifh,  as  they  afterwards  became  cultivated,  built  upon,  and 
populous,  required  a  refident  prieft,  and  were  enabled  to 
render  him  temporal  remuneration.  Moreover,  in  place? 
avowedly  parochial,  it  is  thought  (y)  that  long  after  king 
Edgar's  time  tithes  were  demanded  as  due  by  prefcription,  or 
by  fpecial  confecration  of  them  to  the  incumbent's  benefice, 
and  merely  of  common  right  as  at  prefcnt  and  as  annexed  to 

{v)  I  Via.  Le6^.3i4.  2  Inft.^63.  feadi(ccenm»&c.PecretalGiieg  IX. 

(mt)  Sees.  R.  A.  291.  e.  1x1.  t.  3«.  c.  20.  de   parochiS 

(x)  Seld.  c.  vi.  §  3.  &  c  is.  1 3.  unius  epiTcopi  in  dicecefim  alteriut. 

Lexic.  var,  n«(oixi«.  Filefacus  in  his  Gwill.  Rep.  488.  ijiquando  paro« 

Faroecia, c.  i.  calls  parocbia  the  popu-  chia  pro  diccceii  pooitur.   Dioeceiis 

lar  and  c«iTupt»andparoecia  the  true  interdum  pro  parochia.      RebuiS 

orthographyy  and  fays^  canon  deci*  trad,  de  decimis  quseft  vi.  j  6.   See 

mus  quartus  apoftolonm  denuntiat  alfo  5  Co.  (7  a. 

epifcopo  faam  defcrenti    n»;eMiflHr  (jr)  Seld.  c.  ix.  {  3. 

the 
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the  rpiritual  care  of  the  parifhioners  refident  within  the  linuts. 
I  ihould    therefore   afcrite  the  eredion  of  the  greater 
number  of  our  comparatively  more  modem  parilhes  to 
-places  where  no  tithes  were  before  payable  to  any  parochial 
benefice.     And  thefe  obfervations  coUe&ively  may  account 
for  the  eftablifliment  of  the  incumbent's  peculiar  and  ex- 
clufive  right  to  tithes  in  his  parochial  limits  of  recent  found- 
ation, without  traces  found  of  any  controverfy  in  any  of  the 
many  diftrifls  in  which  thefe  new  endowments  fucceflively 
took  effe£t  for  more  than  a  century  downwards  from  the 
Nonnan  invafion.    Infomuch  that  in  (z)  an  epiflle  from 
king  John  to  pope  Innocent  the  third,  it  is  claimed  as  (^i) 
lawful  by  the  cuftom  of  the  realm  for  the  bifhops,  carls^ 
aitd  barons  to  found  churches  within  their  feignories.  The 
right  is  claimed  generally,  but  the  recognition  of  it,  as 
allowed  to  laymen,  is  fubjeft  to  provifoes,  that  the  bilhop's 
alTent  be  had,  and  no  injuftice  be  done  to  more  anrient 
churches  by  the  new  foundations.     About  this  period, 
however,  the  pradice  fell  into  difufe,  probably  as  the  right 
of  the  churches  already  erefted  became  gradually  con- 
fidered  as  coextenfive  by  common  intendment  with  th^ 
parochial  boundaries.     For  in  this  age,  at  lead,  it  was  the 
fettled  dodrine  that  all  lands  were  regularly  to  pay  tithes  ta 
<he  mother  or  parifh  church. 

But  although  little  or  no  veflige  appear  of  refiftance  made 
to  founding  parifh  churches  de  novo  in  refped  to  any 
^antec^dent  right  to  tithes  in  the  appointed  diftrid,  yet  the 
religious  orders  (b)  were  always  vigilant  to  difpoffefs  the 
fecular  officiating  clergy  of  thefe  their  juft  rights,  and  were 
probably  not  a  little  fedulous  in  obtaining  frefh  grants  in* 
fhe  interim  that  elapfed  betyreen  the  council  of  Lateran, 
vtrhich  prohibited  fuch  infeudations  to  laymen,  and  pope  In* 

(«)  ScM.  c.  XI.  f  3."  (5)  Dcjjf,  p.  2.  c.  a. 

(a)  3  Vin.  Le&.  ^s  &  n.  e, 

noccnt** 
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,mon  ftock  of  tifhcs  and  oblations  in  the  treafury  of  the 
'ii^;:efe.  King  Edgar's  ftatutes^  indeed,  confine  fuch 
^jidQwments  of  newly  erected  and  confecrated  churches, 
^kyvi^g  places  of  fepulture  annexed  to  them,  to  one  third 
iffilf  of  the  founder's  tithes.  But  it  is  with  reafon  fuppofed 
tl^thdTe  diviHons  or  difhids  were  foon  confidered  as 
paWies  of  themfelves,  (rites  (v)  of  fepulture  being  an  old 
charadleriftic  of  {w)  a  parilh  church),  and  in,  procefs 
of  time,  perhaps  fpeedily,  attraded  the  two  referved 
thirds,  to  which  the  elder  or  mother  churdh  had  once  a 
claim.  And  I  fhould  conjedure,  that  this  rarely  happened 
to  the  prejudice  of  another  parijh  church,  in  the  fcnfe  we 
now  ufethe  term  (x)  (for  parcecia  or  parochia  was  originally, 
and  for  a  long  time  fynonimous  with  diocefe  or  bifhopric/ ; 
but  rather  to  the  diminution  of  the  revenues  of  fome  epif- 
copal  fee  or  monaftery,  which  were  reciprocally  relieved 
by  having  fewer  officiating  clergy  to  fupport.  The  bifhop's 
confent  was  neeeflary  to  the  confecration  of  the  new  church } 
he  could  therefore  have  no  ground  for  complaint.  Many 
wafte  and  uninhabited  fpots>  not  therefore  attached  to  any 
parifh,  as  they  afterwards  became  cultivated,  built  upon,  and 
populous,  required  a  refident  prieft,  and  were  enabled  to 
render  him  temporal  remuneration.  Moreover,  in  place? 
avowedly  parochial,  it  is  thought  (y)  that  long  after  king. 
Edgar's  time  tithes  were  demanded  as  due  by  prefcription,  or 
by  fpecial  confecration  of  them  to  the  incumbent's  benefice, 
and  merely  of  common  right  as  at  prefent  and  as  annexed  to 

{v)  I  Vin.  Le6^.3i4.  a  Inft.563.  feadiaece(iin»&c.DecretalGiieg  IX. 

(«tf)  Sees.  R.  A.  291.  e.  iii.  t.  3«.  c.  20.  de   parochit 

(x)  Seld.  c.yi.  §  3.  &  c  is.  |  3.  unius  epiTcopi  in  dtoecefim  alteriut. 

Lexic.  var.  n«(;oMti«.  Filefacus  in  bis  Gwill.  Rep.  48S.   aliquando  paro« 

Faroecia^c.  i.  calls  parocbia the  popu-  cbia.pro  diccceii  ponitur.   Dioecefis 

lar  and  c^rrupt^andparoBCtatbe  true  interdum  pro  parochia.      Rebuffl 

ortbographyy  and  fiiys,  canon  deci*  tra^  de  decixnis  quaeft  vL  j  6.   See 

mus  quartus  apoftolonm  denuntiat  alfo  5  Co.  (7  a. 

epifcopo  fuam  defcrenti    no^oicuw  (jr)  Seld.  c.  ix.  ij. 
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the  rpiritual  care  of  the  parifliioners  refident  within  the  limits. 
I  ihould  therefore  afcribe  the  erediun  of  the  greater 
number  of  our  comparatively  more  modem  pariihes  to 
-places  where  no  tithes  were  before  payable  to  any  parochial 
benefice.  And  thefe  obfervations  coUedively  may  account 
for  the  eftablifliment  of  the  incumbent's  peculiar  and  ex* 
clufive  right  to  tithes  in  his  parochial  limits  of  recent  found- 
ation, without  traces  found  of  any  controverfy  in  any  of  the 
many  diitrifts  in  which  thefe  new  endowments  fucceiEvely 
took  effe£t  for  more  than  a  century  downwards  from  the 
Norman  invafion.  Infomuch  that  in  (;:)  an  epifllc  from 
king  John  to  pope  Innocent  the  third,  it  is  claimed  as  (^i) 
lawful  by  the  cuftom  cf  the  reahn  for  the  bifhops,  carlsn 
aftd  barons  to  found  churches  within  their  feignones.  The 
right  is  claimed  generally,  but  the  recognition  of  it,  as 
allowed  to  laymen,  is  fubjeft  to  provifoes,  that  the  biIhop*s 
affent  be  had,  and  no  injuftice  be  done  to  more  anrient 
churches  by  the  new  foundations.  About  this  period, 
however,  the  pradice  fell  into  difufe,  probably  as  the  right 
of  the  churches  already  eredled  became  gradually  con- 
fidered  as  coextenfive  by  common  intendment  with  th^ 
parochial  boundaries.  For  in  this  age,  at  leaft,  it  was  the 
fettled  dodrine  that  all  lands  were  regularly  to  pay  tithes  to* 
<he  mother  or  parifh  church. 

But  although  little  or  no  veflige  appear  of  refiftance  made 
to  founding  parifh  churches  de  novo  in   refpe£t  to  any  t 

^antecedent  right  to  tithes  in  the  appointed  diftrift,  yet  the 
religious  orders  (b)  were  always  vigilant  to  difpoffefs  the  » 

fecular  officiating  clergy  of  thefe  their  juft  rights,  and  were 
probably  not  a  little  fedulous  in  obtaining  frefli  grants  ia« 
the  interim  that  elapfed  betyreen  the  council  of  Lateran, 
which  prohibited  fuch  infeudations  to  laymen,  and  pope  In*  ;^ 

r 

(95)  ScM.  c.  XI.  f  3.^  (i)  Dcjje,  p.  a.  c,  a. 

{a)  3  Vin.  Led.  33  &  n.  e, 

noccnt'g 
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noccnt*s  decretal  epiftl«  above  referred  to, which  (A)  extended 
the  rcftraint  to  fpiritual  perfons  alfo,  and  conventual  bodies, 
(mjoining  the  due  payment  of  tithes  to  the  parochial  incum^ 
bents.  Sh*  Wm.  Blackftone  correfts  (r)  an  error  of  Sir 
H.  Hobart  and  others  (d\  who  fuppofe  that  council  to  have 
prohibited  fuch  grants  to  fpiritual  perfons.  But  are  we  not 
to  impute  the  fame  overfight  even  to  Lyndwood,  a  learned 
canonift,  and  biihop,  in  the  earlier  part  of  the  fifteenth 
century  ?  For  he  writes  (e)  that  after  the  council  of  Lateran 
tithes  could  not  be  granted  to  any  extraneous  church  or 
monaftery.  However,  the  error  of  fo  many  of  our  common 
lawyers,  before  it  was  remarked  by  the  learned  com«- 
mentator,  had  been  pointed  out  by  Sir  E.  Coke  (/},  who 
alfo  cites  the  expreflions  of  one  of  the  judges  in  the  fevenfh 
year  of  Edward  the  third  to  the  fame  effeft.  To  this  (£) 
decretal  epiftle,  addreffed  to  the  archbifliop  of  Canter, 
bury,  and  received  here  as  law  by  general  confent,  may  in  a 
great  meafure  be  referred  the  flable  and  final  eflablifhment 
and  fecurity  of  the  parochial  clergy's  right  to  their  tithes. 
They  are  reprefented,  indeed,  in  feveral  of  our  old  law 

9 

(i)  Cantuarien.  archiepifcopo.  Ut  tiene,  vel  appdlatione  cujuflibet,  feu 

ecclefiis  pirochialibuB  jiifte  deeimaB  confuetudine    hadkenus    obfervata^ 

perfolTaotur.'  Penrenit  ad  audientiam  quod  canonicum  fuerit  ordinare^  ^ 

noftr^m  quodmulti  in  dicecefi  tua  de-  facere^  quod  flatuens  per  Cenfuram 

cimas  fuas  integras^  vel  duas  partes  ecclefise    firmiter  obfervari.     NuUi 

ipfarum  non  iUis  ecclefiis,  in  quarum  ergo,^c.  confinnationif,  &c,Datuni 

parochiishabiUnt,  vel  ubi  prsedia  ha-  Lateran.  1 1  nonas  Julii.  Inner  c.  Hi. 

bent,  et  a  ^uibus  ecclefiaftica  perci-  op.  torn.  ii.  452.     CoIoniaB,  1575. 
piuntfacramenta^perfolvunt^  fedeas         (^)  2  B.  Com.  27. 
aliis  pro  fua  diftribuerunt  voluntate.  \d)  2  Inft,  641.    Seld.  c.  vi.  $  7. 

Cum  igitur  inconveniens  effe  videa-  Gwill.  Rep.  379,  388,  1556,  1569. 
tur,  et  a  ratione  diffimile,  ut  ecclcfiae  (^)  Prov.  160.      Degge,  p.  2. 

quae  fpiritualia  feminant,  meterenon  c.  2.     2  Vin.  Left.  ^7.      See  alfo 

debeantafuiaparochlanistemporalia,  Gwill.  187. 

et  habere  fratemitati  tux  au6\oritate  {f)  2  Inft.    641.   and    margin, 

pnefentium   indulgemus,   ut  liceat  Seld.  c.  viii.  ^  23. 
tibi  fuper  hoc  non  obft.  contradic-         (^)  See  Degge,  p.  2.  <^  2, 
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books^  (fi)  to  be  origmally^  and  fundamenfally  due  Jute 
divtM.  But  it  is  fordgn  to  the  fcope  and  obje&  of  this 
treadfe  to  confider  the  validity  of  that  antiquated  principle 
as  the  bafis  of  a  legal  right.  In  point  of  natural  jufUce,  it  is 
clear  that  the  clergy  have  a  claim  to  fome  public  provifion, 
and  tithes  are  the  fpedes  of  fuch  proyifion  prefcribed  by 
the  municipal  law ;  and  thefe  foundations  are  fufficiently 
foUd  on  which  to  reft  thehr  title. 


{b)  Dy.  ^3,  li.     I  Cro«  {61.    3  Bulftr.a4t« 
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ty  Tithes^  as  to  whom  due^  and  their  le^al  nature^  and 

proper  ties. 

TITHES  arc  by  our  Englilh  lawyers  properly  ranked 
among  incorporeal  hereditamcnte,  becaufe  they  exift  in 
mental  fpeculation,  are  fubjeds  of  difcuflion,  debate,  judicial 
enquiry,  and  decifion ;  are  capable  of  being  demifed,  and 
have  other  qualities  and  properties  antecedently  to,  and  in«> 
dependently  of,  the  corporeal  produce,  which  they  yield. 
They  are,  therefore,  confidered  as  of  that  fpecies  of  legal 
property,  which  lies  in  grant,  to  convey  which  a  written 
inftrument,  or  grant  fpecially  fo  called,  was  always  necef* 
fary,  in  contradiftin^on  to  corporeal  things,  as  lands  which 
are  faid  to  lie  in  livery,  and  might  antiently  have  pafTed  by 
oral  gift  and  livery  of  feifin  without  any  written  deed. 

Tithes  are  defined  by  Do£lor  Wood  {a)  to  be  *'  the 
**  tenth  part  of  the  increafe  yearly  arifing  from  the  profits 
of  lands,  flocks  upon  the  lands,  and  the  induflry  of  the 
parifhioners^  payable  for  the  maintenance  of  the  parifh 
**  priefl,  by  every  one  that  hath  things  tithable,  if  he  cannot 
•*  fhew  a  fpecial  exemption."  In  refpeft  to  the  perfons/rt?;?! 
whom  tithes  are  drUe,  the  definition  impofes  the  obligation  on 
all  having  things  tithable,  generally  excepting  only  thofc  fpe* 
cial  cafes  of  exen)ption  to  be  difcufled  hereafter.  It  extends 
to  all  occupiers  of  unprivileged  land,  whether  by  wrong, 
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as  (*)  trefpaffersjorbyjuft  title.  As  to  tVe  pcrfons  /#  wliom 
tithes  are  due,  the  definition  declares  them  now  at  lead  to 
be  properly,  and  entirely  fpiritual  revenue  "  for  the  main- 
*^  tenance  of  the  parifh  pried,"  without  any  portion  now 
legally  referved  for  the  bifliop,  the  poor,  or  the  edifice  of 
the  church,  the  repairs  of  which  have  with  us  immemorially 
devolved  on  the  parifhioners  at  large ;  thofe  of  the  chancel 
©nly  being  a  burthen  on  the  reftor.  This,  therefore,  leads 
me  briefly  to  enquire  who  is  fuch  parifli  prieft  thus  legally 
4cntitlcd  to  tithes. 

All  tithes  within  pariflies  are  due  of  common  right  to  the 
rcdtor. 

I  fay  **  within  pariflies,"  for  the  (c)  king  is  entitled  to  the 
tithes  in  places  extra  parochial,  as  in  parts  of  forefts  ;  and 
lands  are  parcel  of  a  parilh  either  by  prcfcription,  or  by  a£b. 
of  parliament. 

« 

Edward  (cf)  the  firft  granted  to  the  biffiop  of  Landaff 
and  his  fucceflbrs  the  tithes  of  lands  within  his  foreft  of 
Dean,  (parts  of  which  are  extra  parochial),  "  de  nav  ajfar- 
iMtis  et  afariajidisJ^  The  bilhop's  leflee  fuing  for  tithes,  as 
included  in  the  grant  under  his  leafe  thereof,  it  became  ne« 
ceffary  to  afcertain  the  legal  notion  of  an  affart,  which  is  (e) 
when  wo«d  and  covert  for  game  is  grubbed  up,  and  the 
.ground  thus  cleared  is  brought  to  a  date  of  cultivation. 
This  is  a  high  oflFence  againd  the  fored  laws,  unlefs  autho« 
rized  by  the  formal  procefs  of  a  writ  ad  quod  damnum^  in- 
quifition,  and  licenct.  The  court  were  of  opinion  in  the 
cafe  before  them,  that  inclofures  appertaining  to  lodges  of 
the  king's  keepers  of  his  fored  removeable  at  pleafure,  did 
not  anfwer  the  defcription  of  affarts^  fuch  inclofures  rather 

{h)  Gwill.  470,  but  fee  tUd,  544.         {d)  Gwill.  1490.  Parry  v.Henrer, 
Xe)  Gibf.    cod.   t.  xxx.  c.    3.         (/)  4  Inft.  307.      Buob.  i»8. 


iR. A.657.  Sty.xj7.  GwiU.501.    CwilL  645.  Xtib*  t.  NcviB. 
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epifcopis  detur ;  slia  clericis  ;  iertia  pauperibus  ;  qtiaria  in 
fabrica  ipftus  ecekfta.^*  Perhaps,  however,  tJiis  rule,  after 
It  was  fo  ordained,  wais  not  of  very  extenfive  prevalence,  or 
duration,  or  not  exaftly  fulfilled.  And  indeed  the  capitulary 
IS  fcarcely  reconcileable  in  different  parts  of  the  compilation. 
Thus  one  law  direfts,  "  ut  (g)  decima  in  potejlate  epifcopijintj 
*«  qualiier  a  prejbyteris  di/penfentur;*^ whilR.  another  decrees, 
'*  ut  (Jj)  decima  fidelitcr  fan£l(Z  ecclejia  reddantur^  et  pref- 
*'  byteri  fecundum  canonieam  regulam  fideliter  eas  dividant ;" 
this  canonical  rule  is  rffewherc  (/*)  explained  to  njean  th/e 
fourfold  divifion  before  mentioned,  in  which  latter  place 
the  portion  of  the  biftiop  fcems  rcfervcd  to  liim  in  truil  to 
be  employed  in  general  purpofes  of  benevolence  ;  for  it  is 
faid,  "  quidquid  exinde  pontifex  jujjferif  prudenti  confiUo  eji 
^^  faciendum.^*  In  this  law,  and  a  {k)  fubfequent  ordinance 
of  the  emperor  Lewis,  the  priefts  are  folemnly  admoniftied  to 
.  make  a  faithful  partition  of  tithes  received,  efpecially  among 
the  poor,  and  not  to  felt  them,  nor  treafure  them  up  in  bams, 
a  praftice  of  which  the  prevalence  is  cenfured.  Thefe  feveral 
quotations  indicate,  that  the  quadruple  diftribution  was 
never  ftriaiy  or  univerfally  adhered  to ;  and  a  peculiar 
parochial  right  feems  gradually  to  have  centered  in  the 
priefts  refpe£Uvely  ofEdating  in  the  churches  of  the  dif- 
trids  where  the  tithes  ,i;pre  produced,  except  as  to  fo 
much  of  them  as  had  hWtn  into  other  hands. 

For  it  is  obfervable  how  very  foon  (f)  after  the  firm  and 
general  eftablifliment  of  ttithes  on  the  continent  of  Europe, 
they  were  in  many  places  perverted  from  their  original 
deftinations,  and  veftcd  in  lay  hands  by  grants  and  con* 
veyances  called  infeudations.  Such  grants  were  made  by 
princes,  biil|^,  religious  houfes,  lords  of  feignories,  out 

-/    , 
(x)  Xix^den,  854.  (1)  Linden,  11 88.    « 

(b)  Linden  J  944.  (/;  Seld.  c.W.  £.4. 

(1)  Linden,  izoit. 
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of  their  dcmefaes,  and,  perhaps,  by  private  lay  patrons 
in  the  vacancies  of  their  churches.     But  the  juft  right  of 
the  grantors  in  making  them  is  not  very  apparent.     The 
moft  ancient  recorded  inflance  is  referred  to  fo  early  a 
period  as  the  year  900,  and  is  a  patent  from  a  king  of 
France  to  the  firft  earl  of  Holland  of  the  church  of  Hec- 
•munde,,or  Egmond,  with  all  things  thereto  duly  belonging* 
Such  alienations  were  about  the  year  ie6o  the  fubjed  o£ 
complaint  to  pope  Alexander  the  fecond,  and  fome  time 
afterwards  (/)  were  prohibited  by  a  councQ  of  Lateran  in 
terms  indifcriminate :  Yet  they  continued  fo  frequent,  not- 
withAanding  a  like  prohibition  by  another  Lateran  council 
in  1 139,  that  about  the  year  1 1 70  they  were  made  a  pre* 
tence  by  fome  malecontents  in  the  north  of  Germany  for 
paying  no  tithes  at  all,  *'  praterea  Xni)  et  hi  adjeccrunt  non 
**  multiim  a  veritaie  aberrantes   quid   omnes    decima   in 
**  luxus  ceffirint  bominum  feculariumJ*      To  remedy  fo 
progreiSve  an  abufe,  a  third  canon  was  ena&ed  at  a  general 
council  of  Lateran  in  1 1 80  (ji)  prohibiting  for  the  future 
fuch  infeudations  of  tithes  from  one  layman  to  another, 
which  ecclefiaftical  ordinance  feems  to  have  had  an  ex- 
tenfive  reception  in  Europe.     The  aKenation  of  tithes  not 
merely  to  laymen,  but  ^ven  to  fpiritual  corporations,  as 
abbeys  and  the  like,  was  not  c>bviated  till  about  twenty  years 
afterwjurds,  by  ^  decretal  epiftle  of  pope  Innocent  ihe  third. 
In  the  interval  between  this  council,  and  Innocent's  decretal 
epiftle,  tithes  might  (at  leaft  with  the  confent  of  the  diocefan) 
be  arbitrarily  confecrated  to  a  religious  houfe,  although  they 
could  not  be  alienated  to  laymen. 

(/)  Sdden  Csiys  m  1078.    The  {n)  So  Cbronicl.  ap,  Corp.  j^r. 

Oironicl.  ap.   Corp.  Jur.  civ.  men-  civ.  Linden,  1609  &  Selden.     But 

tiont  Conc]l.Lat.iiiio6S.&SyDod.  Co.  2  Inft.  641.    Degge,    p.   a. 

Lat.  in  1072.     There  were  many  c.  2.  fe  3  Bl.  Conn.  27.   place  it  in 

couacilt  of  this  appellation.  the  year  preceding.     See  Decretal 

(mjEraotzWaodaljlib.iT.  C.39.  Greg.  IX.    L  3.   t.  30.    c.  19. 

with  the  elofs. 
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§  III.  Tithes  in  England. 

IN  refpcft  to  the  payment  of  tithes  in  this  ifland,fir  William 

Blackftone  fays,  (o)  "  poffibly  they  were  contemporary  with 

^  the  planting  of  chriftianity  among  the  Saxons  by  Auguftin 

^  the  monk  about  the  end  of  the  fitth  century/*     If  the 

«nly  ground  for  this  furmife  is,  that  the  payment  was 

commonly  urged,    and  inculcated  from  fcriptural  texts, 

a  ad  as  confonant  to  the  divine  code,  then  it  may  with  equal 

probability  be  referred  to  a  much  earlier  period  than  that 

monk's  miffion  from  Gregory  the  Great ;  for  chriftianity 

prcyailed  in  general  among  the  Britons,  and  many  ecclefia& 

ticatiynods-were  holden  here  anterior  to  the  Saxon  dynafty. 

It  may  be  remarked,  that  Auguftin  (p)  inquiring  of  the 

pope,  as  to  the  bifhop's  portion  of  the  oblations  of  the 

i&ithful  at  the  altar,  makes  no  mention  of  tithes  by  name. 

He  receives  for  anfwer  that  the  cuftom  is  generally  to 

make  that  quadripartite  divifion  before  alluded  to,  which 

thus  appears  to  be  not  only  more  antient  than  the  law  of 

Charlemagne  on  the  fubjed,  but  (q)  conformable  alio  to 

iTome  very  old  canon  or '  ufage :  and  this  ftrengthens  the 

fonner  hypothefis  cohceming  the  original  nature  of  tithes. 

In  thofe  elder  ages,  the  bifliop  and  his  clergy  (forming  a 

council  or  chapter  to  him)  refided  together  (except  fuch 

as  were  fent  to  minifter  at  a  diftance),  and  were  in  fome 

meafure  maintained  by  fuch  pious  indeiSnite  offerings  with* 

out  any  local  limits  being  $icertamed,  within  which  tithes 

were  peculiarly  demandable. 

¥  • 

The  (r)  next  miflion  from  Rome  after  that  of  Augmftio 
wa$  in  the  year  78  6^  when  pope  Hadrian  the  firft  fent 


{0)  2  Bl  Com.  35,  (q)  Seld.  c.  Ti.  $  $.  atiBip  ConcS* 
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hither  Grcg^fy.  bifliop  of  Oftia,  and  Theophyla£k  bilhop  of 
Todi,  for  the  reformation  and  eftablifliment  of  the  ecclefiaft 
tical  fcode.  Accordingly,  diftinft  councils  were  affemblcd  of 
the  fpiritual,  and  fecular  powers  for  the  kingdoms  of  North* 
umberland  and  Mcrcia.  the  latter  of  which  meetings  fecms 
alfo  to  have  been  attended  by  the  ftates  of  Weffex,  as  well 
as  the  archbifliop  of  Canterbury,  et  cseteris  cpifcopis  regio» 
num.  Thefe  ecclefiaftical  legiflators  readily  embraced  and 
adopted  whatever  was  propofed  by  the  authority  and  fanc- 
tion  of  the  legates,  and  among  the  reft  an  ordinance  d^ 
decimis  dflndis ;  and  thus  the  payment  of  tithes  became  the 
law  of  the  land  throughout  the  whole,  or  by  far  the  greater 
part  of  the  dominions  of  the  Saxon  heptarchy,  not  long 
after  this  event  confolidated  into  the  monarchy  ©f  England. 
In  the  fucceeding  ages  frequent  mention  is  made  of  tithes 
among  the  Anglo.-Saxoxi  laws:  but  the  firft  peremptory 
timitation  of  them  to  one  church  in  exclufion  of  others 
(other  than  by  endowment)  is  in  the  laws  (/)  of  king  Edgar 
about  the  year  970,  by  which  it  was  ordained  that  every  man 
not  having  erefted  a  church  of  his  own  (hould  pay  his  tithe$ 
to  the  ealban  mynf  tpe,  antient  minifter,  (meaning,  as  the 
cafe  might  be,  cathedral,  mother  church,  or  monaftery\ 
where  he  heard  divine  fervice.  The  fame  regard  to  the 
more  antient  places  of  worlhip  is  paid  in  a  conflitution  (/) 
cnafted  about  forty  years  afterwards,  under  Etheldred  the 
fecond.  But  it  is  to  be  obfcrved,  thac  the  ordinances  of 
king  Edgar  point  to  the  confirmed  and  [u)  encrcafing 
pradice  of  thanes  and  great  men,  who,  as  religion  prevailed, 
for  the  convenience  of  their  families  and  tenants,  erefled  and 
endowed  churches  within  their  refpcftive  feignories  and  do- 
mains ;  the  boundaries  of  which  in  future  determined  the 
officiating  miiaifter's  fun6:ion  and  his  emoluments,  and  fuch 
beneficed  incumbent  had  no  longer  any  claim  on  the  com« 

(/)  SfU,  ctiii.  i  9.  &  C  iz.  (/)  Seld.  c.  vlii.  §  zo« 

1 4*  (»}  Seld,  c.  ix.  j  4* 
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jinon  ftock  of  tiAcs  and  oblations  in  the  trcafury  of  the 
'i^:cfc.  King  Edgar's  ftatutcs,  indeed^  confine  fuch 
*dtoQ[wmcnts  of  newly  crcftcd  and  confecrated  churches, 
^ksviii^  places  of  fepulture  annexed  to  them,  to  one  third 
4fi\j  of  the  founder's  tithes.  But  it  is  with  reafon  fuppofed 
tlM^thdCe  diviHons  or  di(lri£ts  were  foon  confidered  as 
paqdies  of  themfelves,  (rites  (v)  of  fepulture  being  an  old 
charaderiftic  of  {w)  a  pariih  church),  and  in  proceft 
of  time,  perhaps  fpeedily,  attrafted  the  two  refcrved 
thirds,  to  which  the  elder  or  mother  churdh  had  once  a 
claim.  And  I  Ihould  conjedure,  that  this  rarely  happened 
to  the  prejudice  of  another  parijh  church,  in  the  fcnfe  we 
now  ufethe  term  (jc)  {foxparwcia  orparocbia  was  originally, 
and  for  a  long  time  fynonimous  with  diocefe  or  bifhopric/ ; 
but  rather  to  the  diminution  of  the  revenues  of  fome  epif* 
copal  fee  or  monaftery,  which  were  reciprocally  relieved 
by  having  fewer  officiating  clergy  to  fupport.  The  bifhop's 
confent  was  neeeilary  to  the  confecration  of  the  new  church ; 
he  could  therefore  have  no  ground  for  complaint.  Many 
wade  and  uninhabited  fpots>  not  therefore  attached  to  any 
parifh,  as  they  afterwards  became  cultivated,  built  upon,  and 
populous,  required  a  refident  pried,  and  were  enabled  to 
render  him  temporal  remuneration.  Moreover,  in  place? 
avowedly  parochial,  it  is  thought  (y)  that  long  after  king 
Edgar's  time  tithes  were  demanded  as  due  by  prefcription,  or 
by  fpecial  confecration  of  them  to  the  incumbent's  benefice, 
and  merely  of  common  right  as  at  prefent  and  as  annexed  to 

(«)  I  Vih.  Le£k.3i4.  a  Inft.363.  f«adiaecenm>&c.DecretaIGreg  IX. 

(«i)  Seea.R.A.  291.  c.  iii.  t.  3#.  c.  20.  de   parochii 

{x)  Seld.  cvi.  I  3.  &  c  ix.  )  3.  unius  epifcopi  in  dtcecefim  alteriut. 

Lexic.  var.  Xlamxm.  Filefactts  in  his  Gwill.  Rep.  i|,88.   altquando  paro« 

ParoeciayC.  i.  calls  parochiathe  popu-  chia.pro  dioecefi  pooitur.   Dioecefis 

lar  and  comipt^and  paraeda  the  true  interdum  pro  parochia.      Rebuffi 

orthographyi  and  fays,  canon  deci*  tra£L  de  decimis  quacft  yiL§6,   See 

mus  quartus  apoftoloruiH  denuntiat  alfo  5  Co.  ^7  a. 
epifcopo  foam  defcrenti    n»fo$uMa9        (jr)  Seld.  c.  iji.  $3. 

the 
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the  fpiritual  care  of  the  pariihioners  refident  witlun  the  limits. 
I  ihould    therefore   afcriM  the  eredion  of  the  greater  '\ 

number  of  our  comparatively  more  modem  parilhes  to 
-places  where  no  tithes  were  before  payable  to  any  parochial  \ 

benefice.  And  thefe  obfervations  coUedively  may  account 
for  the  eftablifliment  of  the  incumbent's  peculiar  and  ex* 
clufive  right  to  tithes  in  his  parochial  limits  of  recent  found- 
ation, without  traces  found  of  any  controverfy  in  any  of  the 
many  diftrifts  in  which  thefe  new  endowments  fucceffively 
took  eflfeft  for  more  than  a  century  downwards  from  the 
Norman  invafion,  Infomuch  that  in  (s)  an  epiftle  from 
king  John  to  pope  Innocent  the  third,  it  is  claimed  as  {a) 
lawful  by  the  cuftom  of  the  realm  for  the  bifliops,  carls^ 
aftd  barons  to  found  churches  within  their  feignories.  The 
right  is  claimed  generally,  but  the  recognidon  of  it,  as 
allowed  to  laymen,  is  fubjecl  to  provifoes,  that  the  bilhop's 
alTent  be  had,  and  no  injuftice  be  done  to  more  andent 
churches  by  the  new  foundations.  About  this  period, 
however,  the  practice  fell  into  difufe,  probably  as  the  right 
of  the  churches  already  ere^led  became  gradually  con- 
iidered  as  coexteniive  by  common  intendment  with  the 
parochial  boundaries.  For  in  this  age,  at  lead,  it  was  the 
fettled  dodrine  that  all  lands  were  regularly  to  pay  tithes  to* 
•the  mother  or  parifh  churchy 

But  although  little  or  no  veftige  appear  of  refiftance  made 
to  founding   parilh  churches  de  novo  in   refped  to   any  ^ 

^antecedent  right  to  tithes  in  the  appointed  diftrift,  yet  the 
religious  orders  {b)   were  always  vigilant  to  difpoffefs  the  » 

fecular  officiating  clergy  of  thefe  their  juft  rights,  and  were 
probably  not  a  little  fedulous  in  obtaining  frefh  grants  in*  ^ 

(he  interim  that  elapfed  betyreen  the  council  of  Lateran^ 
which  prohibited  fuch  infeudations  to  laymen,  and  pope  In-  '^ 

(«)  Scld.  c.  xi.  §  ^?  (5)  Dco^jf ,  p.  2.  c.  3. 

{a)  3  Via.  Left.  33  &  n.  c, 

noccnt'i 
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obfoletc,  and  the  mixed  adion  of  ejeftment  {e)  which  hath 
fuperfeded  it  in  practice  was  long  lince   determined  to  lie 
for  tithes,  againft  the  adverfe  claimant  of  the  temporal 
inheritance.     Farther,  as  real  eftates,  a  hufband  (/)  fhall 
be  tenant  by  the  courtefy  of  tithes,  and  a  wife  fhall  hare 
dower  of  them.     Writs  of  dower  are  indeed  particularly 
mentioned  by  the  ftatute :  on  one  {g)  of  which  occafions 
where   the   countefs  of  Oxford  was  demandant,    it  was 
refolved,  that  the  proper  affignment  of  the  dowrefs's  thirds 
was  by  alFotting  to  her  the  third  tithe  fliock  and  the  like, 
and  not  the  tithes  of  a  third  part  of  the  arable  land,  for 
then  the  occupier  might  forbear  to  cultivate  or  fow  the 
afligned  fpot..  Sir  Edward  Coke  (y^)  cites  as  a  maxim  "  nullus 
^*  pro   dccmij   qua  funt  fpiriluaUs  de  cliqud    rcparaticne 
**  poniis  feu  ali^uibus  ovcribus  tevipQralibtts  onerari  dcbet^^ 
But  at  this  day  (he  adds)  if  tithes  be  in  the  hands  of  tem- 
poral  men,  they  are  by  reafon  of  them  contributory   to 
temporal     charges.      Still  indeed   (/),    fpiritual    perfons 
and    benefices    are   exempt   from   charges   at     common 
law,  though   liable  to  the  bunhcns   impofed   by  ftatute. 
Laftly,    fo    completely   are  tithes  -  in   lay   hands   become 
temporal  property,  that   the   (;)  right  to  them   is  afletS' 
in  the  hands  of  an  heir  or  executor  for  pa}Tnent  of  the 
deceafed  owner's  debts  only  (fays  Sir  E.  Coke)  they  have 
this   ecclefiaftical   quality  remaining,  that   the  proprietor 
may  fue  for  the  fubtradion  of  them  in  the  ecclefiaftical ' 
court. 


{i\  I  Cro.  301.     W.  Jbtt.  341,  count   of    firft  fruits,    and    other' 

l^cgg^i  P.  a.  c,  iS.  charges  due  from  tncumbents^  and 

(/)  I  Inft.  159  a.  where  it  appears  that  impropriations 

(^>  II  Co.  ?5  b.  arc  fubjcA  to  the  payment  of  pro- 

(i)  3  Inft.  641.  curations,  but  donatives  arc  cxicBipt. 

(i)-  Dtgge,  P.  a,,  c.  15.  where-  (j)  I  Inft.  159  a. 


there  is,. a  clear  and  judiciou»ac- 


But 
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But  a  portion  (k)  of  impropriate  tithes  cannot  be  parcel  of 
a  manor,  nor  of  copyhold  tenure,  nor  demifable  by  copy  of 
court  roU;  for  which  one  reafon  given  is,  that  tithes  could  not 
be  immemorially  deniifable,  becaufe  (/)  before  the  council 
of  Latcran  no  abfolute  exclufive  intercft  in  them  belonged 
td^any  individuill.  Thisrcafonisfcarcely  fufficient.  The  real 
effeft  of  the  decrees  of  that  council  has  been  before  (hewn, 
and  there  can  be  little  doubt  that  in  many  fpots  tithes  were 
devoted  by  particular  fpecial  endowment  in  permanent  ex* 
clufive  right  to  parifti  churches,  as  well  as  to  monafterieR. 
Another,  and  to  me  more  fatisfaftory  reafon,  is  alfo  afligned, 
namely,  that  tithes  are  of  fpiritual  origin,  and  of  a  diilind 
nature  from  a  manor.    And  this  is  correfpondent  to  the 
ancient  principles  of  our  law,  according  to  which  all  {m) 
etclefiaftical  pofleffions  are  holden  by  the  free  tenure  of 
frankalmoigne.  Tithes  therefore  in  the  enjoyment  of  fpiritual 
perfons,  or  of  fuch  lay  impropriators  as  have  fucceedcd 
them  in  their  revenues  and  immunities  are  freehold  eftate^, 
whatever  be  the  condition  of  the  lands  themfelves  out  of 
which  they  ilTue,  being  a  feparate  and  diftinfl:  inheritance. 
Thus  it  feems  the  lay  impropriator  of  tithes  arifing  from 
copyhold  lands  is  entitled  as  a  freeholder  to  vote  at  county 
iclcdions. 

•  In  this  view  tithes  are  diftinguifliable  from  rents,  and  fijnir 
iar  charges  iffuing  out  of  lands,  which  follow  the  nature  of 
their  principal,  and  cannot  be  freehold,  unlefs  the  ftock  from 
which  they  fpring  be  alfo  of  that  tenure.  Land  {n)  merely 
freehold  though  holden  of  a  manor,  is  not  parcel  of  it ;  and 
there  appears  to  be  lefs  reafon,  that  tithes  beingfrechold  Ihould 
Jbe  parcel  of  a  manor.  But  the  eniire  paribnagc  (c)  mjny  be  a 

(I)  I  pro.  293, 814.  Gwill.  1^4.  (m)  Brafi.  lib.  c.  a3.     1  Blact 

Sherwood  V.  Wiuchcombe.    GwiU.  traft.  ii5/ii6.cited.aV2n.Lttft.yj;. 

J569.  Sands  v.  Drury.  (f )  2  R.  A.  lOtO. 

<,/;  Sec  Gwill  123.  n.  375,  388.  (t)  Watf.  3^2. 
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xnJmor  of  itfelf,  for  if  before  the  ftatute  (f)o{  quia  emptor es 
ierrarum  the  parfon  with  tlie  patron  and  ordinary  granted 
parcel  of  the  glebe  to  divers  perfons  to  hold  of  the  parfon 
by  divers  fervices,  the  fame  would  have  made  the  parfonagc 
a  manor. 

Impropriate  (j)  tithes,  like  incorporeal  hereditaments  in 
general,  may  be  the  fubjeds  of  grants  and  other  conveyances, 
and  will  pafs  by  the  name  of  *'  hereditaments."  And 
by  the  before-mentioned  ftatute  32  H.  8.  c.  7.  S  7* 
it  is  fpecially  enaQed,  that  writs  of  covenants  and  other 
writs  for  fines  to  be  levied,  and  all  other  affurances  to  be  had 
of  any  parfonage,  vicarage,  portion,  penfion,  or  other  profit 
«  called  ecclefiaftical  or  fpirituar*  then  made  temporal,  fliall 
be  thereafter  devifed  and  granted  in  the  chancery,  according 
as  hath  been  ufed  for  fines  to  be  levied,  and  affurance  to  be 
had  of  lands.  Thus  diftinft  portions  of  tithes,  vhich 
have  immemorially  fubfifted,  as  well  as  a  whole  impro* 
priate  reftory,  may  be  the  fubjeft  of  conveyance  like 
other  real  property.  And  if  (r)  Titiiis  have  a  portion  of 
tithes,  and  afterwards  become  owner  of  the  reftory  where 
they  arife,  the  ponion  is  not  extinft,  but  continues  grant- 
able,  for  it  may  be  of  greater  antiquity  than  the  eftablilh- 
jnient  of  the  re£torial  right  in  that  diftrift. 

Sometimes  a  grant  or  conveyance  of  a  portion  of  impropri. 
ate  tithes  will  even  be  prefumed,  and  pofitive  proof,  for  the  prO'. 
duftion  of  the  grant,  will  be  difpenfed  with.  As  where  (/)  the 
fame  pcrfon  fobn  after  the  Norman  conqueft  was  feifed  of  a 
manor,andoffuch  portion  as  diftinft  andfeparate  from  thercc- 
tory :  the  portion  was  granted  by  llcnry  VIII.  to  the  dean  and 
chapter  of  Rochefter,the  manor  and  limited  eftate  then  being' 

(^)  a  Via.  Lea.  38.  &  n.  p.  Sir  E.  Coke's  cafe. 

{^,Tyt^f^^Y,%.  t.i^.  (/)    Gwill.  15 13;    Oxenden  f . 

(f)aRol.Rcp.|6i.  (?will.375.     gkLmcr. 

in 
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in  other  hands;  but  the  dean  and  chapter  never  had 
poffcffion  undef  the  grant  of  fuch  portion,  never  having  re- 
ceived tithes  from  the  edate ;  and  although  in  the  feveral 
fucceflive  conveyances  of  it  there  was  not  cxpref«  men- 
tion of  tithes,  lord  Kenyon  held,  that  the  owner  of  the 
eftate  might,  under  thefe  circumftances,  eftablift  a  good  title 
to  the  tithes  alTo.  Who  could  difturb  it  ?  Not  the  reftor, 
for  thefe  tithes  have  been  fevered  from  the  reftory  aloioft 
from  the  conqueft  ;  if  indeed  they  had  been  part  of 
the  reftorial  tithes,  no  time  would  have  barred  him ; 
-where  exifts  any  other  title?  The  dean  and  chapter 
before  the  difabling  ftatute,  13  Elizabeth,  might  faavp 
alienated  them ;  after  a  pofleffion  of  two  centuries  and 
a  half  by  the  fucceflive  owners  of  the  eftate,  a  conveyance 
of  thefe  tithes  from  the  dean  and  chapter  u  to  be  prefumed. 
The  poffeffion  here  fpoken  of  was  rather  a  retainer,  which 
muft  neceffarily  happen,  where  the  right  to  tithes  ai\d 
the  occupation  of  the  land,  whence  they  arife  are  united  in 
the  fame  individuals  There  refults  a  fufpenlion  of  aftual 
payment,  but  no  liifpenfion  of  the  abftradt  right.  Thus, 
if  (/)  a  parfon  is  feifed  in  fee  of  and  occupies  tithable 
lands  within  his  own  parifh,  fuch  eftate  during  this  unity 
of  po0eftion  bath  with  fome  impropriety  been  called 
imtithable,  becaufe  he  cannot  pay  tithes  to  himfelf ; 
but  if  he  leafes  his  re&ory,  then  the  parfon  himfelf  fliall 
pay  tithes  for  his  other  eftate  to  fuch  leffee  }  and  if 
he  aliens  his  other  eftate,  he  fliall  receive  the  dthes 
of  it  as  reflor,  from  his  alienee  j  becaufe  the  right 
of  tithes  cannot  be  utterly  extinguifhed  by  a  temporary 
.  xmity  of  pofleffion.  If  he  fows  (v)  his  glebe,  and  fells 
the  com  growing,  he  fliall  receive  tithes  from  the 
vendee.    If  he  («)  leafes  his  glebe  for  years,  rendering 


(/)Dy.43a.    Gwill.  118. 
(^}  Dejge,  P.  2.  c.  J. 


(»)  I  Cro.  i6t.    Gwlll.  zzg.  A. 
n  4  rent 
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rent  "  for  all  cxadions  and  deniands"  the  leffce  fhall  pay 
dthes  for  fuch  glebe,  for  they  will  not  pafs  to  him  by  thefe 
general  words.  But  a  grant  {w)  of  aM  a  man's  right,  title, 
and  intercft  in  tithes,  will  pafs  a  leafe  of  them. 

Pofitlve  and  exprefs  alienations  of  the  inheritance  in  im- 
propriate tithes  aflFord  little  fcope  for  obfcrvaticiis  derived 
peculiarly  from  the  fubjeft  of  fuch  conveyancer.  But 
leafes  of  theni,  made  either  by  fplritual  iiicuir/i/cr.ts.  or 
corporations,  or  by  lay  impropriators,  whic;h  transit  r  or.ly 
a  partial,  or  temporary  intereft,  require  and  deferve  moiQ 
particular  difcuffion, 

t  By  (x)  the  ocmmon  law,churchmen  after  being  completely 
indufted  into  their  benefices,  and  reputed  to  be  feifed  in  fco 
in  right  of  them,  enjoyed  as  ample  pov^er  of  leafing  as  any 
perfon  feifed  of  a  temporal  eftate  in  his  natural  capacity, 
provided  the  confent  of  necefTary  parties  was  previoufly  ob- 
tained.    To  leafes  by  ccclefiaflical  corporations  aggregfltc, 
no  confent  was  cifcntial.     But  to  thofe  made  by  fole  eccle- 
fiaftical  corporations  as  bilhops,  deans,  arch-deacons,  pre- 
bendaries, parfons,  and  vicars,  the  confent  and  affirmation 
of  others  were  required  in  order  to  bind  their  refpeftiyo 
fucceffors.    Thus,  the  dcmifcs  of  parochial  incumbents  were 
to  be  fanftioned  by  the  patron  and  ordijiary,  and  thofe  of 
bifhops  by  the  chapter.  Confidcrable  alteration,  however,  is 
introduced  by  the  feveral  enabling  and  reflraining  flatutes>  ai 
they  arc  called,  namely,  3a  H.  8.  c.  2S.  i  El.  c.  19.   13  EL 
c.  io#  14 El*  c.  II.  &  14.  1^  El.  c.  II.  43  El.  c.  29.  an4 
I  Jac.  I.  c.  3.     Tithes  belonging  to  fpiritual  perfons,  being 
a  frequent  fubjeft  of  fuch  kafes,  it  is  material  to  notice 
the  effeft  of  thefe  laws.    Their  principal  refult  fo  far  z% 

(«;)  2  Cpo.  318.      (Jsvill.  2ij.9.        (II)  Watf.  c.  4X.     i  Inft.  44  a. 
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affefts  the  general  objefts  of  thefe  enquiries  is,  that  all  eccle- 
fiaftical  clemofynary  corporations,  and  all  parfons  or  vicars 
are  reftrained  from]m?iking  any  leafcs  (other  thanof  houfes), 
except  fuch  as  fliall  not  exceed  twenty-one  years,  or  three 
lives  from  the  making ;  they  muft  not  be  for  that  number 
both  of  years  and  lives,  but  they  may  be  for  a  lefs  term  or 
fewer  lives  ;  although  indeed,  till  a  late  llatute  which  I  fhall 
prefently  mention,  leafes  of  tithes  could  be  made  for  years 
only,  and  not  for  a  life  or  lives  (which  latter  arc  freehold 
leafes) ,  fo  as  to  bind  the  ecclefiaftical  fucceffor.  Another 
important  qualification  of  leafes  purfuant  to  thefe  ftatutes  is, 
that  the  antient  accuftomed  rent,  or  more,  muft  be  refcrved. 
The  iy)  laft  requifite  I  fliall  mention  as  affefting  the  fubjeft 
of  our  enquiries,  is,  that  in  reftraint  of  concurrent  leafes. 
It  is,  however,  to  be  obferved,  that  the  reftriftive  (z)  ftatutes 
do  not  empower  the  making  of  leafes  unauthorifed  by  the 
common  law.  Therefore,  a  parfon  or  vicar,  although  he 
be  reftrained  from  leafing  for  longer  than  twenty-one  years, 
cyen  with  the  confent  of  the  patrcm  or  ordinary  j  yet  is 
not  enabled  to  make  a  les^fe  of  any  kind,  or  for  any  period,  fo 
as  to  bind  his  fucceffor  without  obtaining  fuch  confent ;  for 
leafes  of  parfons  and  vicars  are  exprefsly  excepted  out  of  the 
enabling  ftatute  {a)  of  Henry  VIII.  and  the  other  a£ts  are  of  a 
difabling  tendency.  It  is  alfo  to  be  remarked  that,  although 
{b)  it  be  provided  by  fome  of  thefe  afts,  that  leafes  not 
warranted  thereby  fliall  be  utterly  void  and  of  no  effeft  tp 
gU  intents,  conftruftions,  and  purpofes,  yet  fuch  leafes 
are  hot  void,  but  good  againft  the  leffor  himfelf  in  the  caf? 
of  a  fole  corporation ;  or  if  it  be  a  corporation  aggregate 

{y)  See  2» Black.  Com.  aip,  521.         {%)  ^  Black.  Coin.331.  i  Lift. 
Indeed  it  has  been  a  doubt  whether     44  b. 
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fo  long  as  die  dean  or  other  head  thereof  remains,  for  the 
ftatutes  were  made  for  the  benefit  of  the  fucceffor.  More- 
over, it  feems,  that  if  a  leafe  {c)  not  warranted  by  the 
ftatutes,  be  made  of  tithed  for  years  by  a  bifliop,  this  is 
not  void,  but  voidable  only  in  refpecl  even  of  the  fuc- 
ceiTor,  and  if  the  latter  accept  rjent,  it  amounts  to  a 
confirmation.  For  it  is  f^id  (^),  that  before  the  third 
council  of  Nice  in  the  ytar  710,  biftiops  might  by  their 
fole  alienation  have  bound  the  fucceffor  for  ever;  and 
although  by  that  council  fuch  alienations  are  reftrained 
as  injurious  to  the  church,  and  the  confirmation  of  the 
dean  and  chapter  made  neceffary,  yet  this  is  only  as  to 
binding  the  fucceffor*  For  the  fee  fimple  {e)  is  reputed 
to  continue  in  the  bifliops,  and  therefore  leafes  for  years 
made  by  them  fubfift  after  their  death,  or.  removal,  till 
avoided  by  the  fucceffor,  with  the  aid  of  the  canons  made 
at  that  council,  which  have  received  a  ^an£Hon  from  our 
law.  But  parfons  and  vicars  never  had  fuch  powet  of 
alienation ;  and  though  (/)  they  have  been  deemed  for  the 
bemjit  of  the  church  and  their  fucccffors  to  be  feifed  of  a 
fort  of  qualified  inberitMCiy  they  have  been  allowed  an 
eftate  for  life  only,  as  to  any  afts  that  might  prejudice  the 
next  incumbents.  Therefore,  leafes  fpr  years  by  parfons 
and  vicars  not  confirmed  by  the  patron  and  ordinary,  be- 
come  abfolutely  void  by  the  death,  or  ceffion  of  the 
leffors,  and  are  not  confirmed  for  the  refidue  of  the 
term  againft  the  fucceffor  by  his  acceptance  of  rent,  I  fey 
their  leafes  for  years,  becaufe  leafes  for  life  or  lives  of 
tithes  made  by  ^y  ecclefiaftical  perfons,  are,  on  the  priQ« 
ciples  of  the  common  Uw,  tvlthout  the  aid  o(  the  ftatutes, 

(c)  Br.  t.  Acceptance,    pL  9.  t.     matters  but  not  all  ftri&ly  in  point. 
Leafe,  pi.  j8.     Moore  778.  (^)  Pl.  ^64. 

{if  Bac.  Abr.  t.  Leafei  H.  where         (/)  i  Inft.  34  t  ». 
many  authorities  are  cited  as  to  thefe 
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^^  which  I  fliall  prefently  mention,  valid  enly  againft  the 

°'  leflbrs  themfelves,  and  are  abfoiutely  void  againft  the  fuc- 

^^  teflbr,  and  incapable  of  being  ratified  by  his  acceptance  of 

rent  j  and,  alfo,  becaufe   {g)  the  leafes  for  life  or  lives 
by  parfons  or  vicars  of  things  that  lie  in  livery,  as  of  their 
glebe  land,  are  avoidable  only  by  reafon  that  fuch  leafes 
^  being  freehold  could  not  be  effei^ted  without  the  folemnity 

^  of  livery  of  feifin,  where  any  thing  {h)  corporeal  was  con- 

veyed, and  confequently  required  the  entry  of  thcfucceflbr 
to  defeat  them,  who  <:ould  not  fo  enter  after  rent  received, 
or  any  other  a£k  donebyhim  in  affirmance  of  the  leafe.  In 
like  manner  if  a  diflcifor  or  other  wrongful  poflcflbr  of  lands 
without  the  right  thereto  conveys  an  cftatc  for  LTe  by  livery 
of  feifin,  a  freehold  interefl  adually  pafles;  which  is 
founded  on  the  efficacy  of  this  folemn  mode  of  afTurance 
without  regard  paid  to  the  imbecility  of  the  alienor's  title. 
This  digreffion  was  neceffary  to  explain,  why  I  confine 
the  dofitrine  of  leafes  by  parfons  and  vicars  without  confir- 
mation by  patron  and  prdinary,  being  wholly  void  on  th« 
death  or  amotion  of  the^leflbr,  and  incapable  of  being  fub- 
ftantiated  ag?uhft  the  fucceflbr,  to  leafes  for  years  only.  It 
feems,  however,  that  the  leafes  (/)  of  parfons  confirmed 
by  patron  and  ordinary,  and  otherwife  conformable  to  the 
ftatutes,  are  good,  althoujgh  made  by  a  parfon  defaSio  only, 
and  who  is  afterwards  lawfully  deprived  of  his  benefice. 

The  acceptance  of  rent,  which  is  to  afiirm  the  void- 
able leafe  of  a  preceding  bifliop,  muft  be  by  him,  who 
is  perfeftly  in  pofieffion  as  fucceflbr,  at  leaft  according  to 
dnc  cafe  (/),  in  which  fuch  acceptance  of  rent  was  deemed 
unavailable,  becaufe  the  fucceflbr  had  not  at  the  time 
pbtained  relUtudon  of  the  temporalties ;   but  it  may  be 

(g)   Br.  t.  Acceptance,  pi.  %6.    t.  Hill  and  a  Anftr.  413,  S.  C 
.    %.  Leafe,  pi.  19.  (,•)  i  R.  A.  476. 

(i)  gee  Gwill.   1421.    Brewer        i^)  P4m,  17-J, 
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queftioncd,  whether  that  point  would  now  rcceire  the 
fame  adjudication.  It  nppcars  more  equitable  (^),  that  the 
rule  fliould  be  mutual ;  that  if  the  leafe  is  voidable  both 
leflbr  and  leflcc  flioiild  be  bound  by  affirmance  ;  or  if  ab- 
folutely  void  without  entry,  or  other  ceremony,  both  fliould 
be  difcharged.  In  the  latter  inftance  the  fucceflbr  has  no 
remedy  under  the  covenants  in  the  leafe,  nor  for  the  ftipu- 
lat«d  rent  accrued  in  his  own  time ;  but  I  apprehend  he 
might  maintain  m  aftion  for  ufe  and  occupation,  or  for  the 
mjefne  profits  after  a  recovery  in  ejedment, 

Befides  the  reftridions  above  mentioned  and  alluded  to, 
there  exifted  till  very  lately  another  mode,  by  which  the 
leafcs  of  beneficed  clergymen  were  rendered  void.  This 
happened  in  cafe  of  iheir  non-refidence,  it  being  firft  fo 
enacted  by  ftatute  23  £1.  c.  ao.  But  that  ftatute  with 
all  its  legiflative  explanations,  additions,  and  alterations, 
and  fo  much  of  the  a£t  3  Car.  i  •  c.  4.  as  make  the 
.  firfl  aft  perpetual,  are  by  ftatute  43  G.  3.  c.  84.  §  10. 
now  repealed.  The  refidence  of  the  beneficed  clergy  is 
enforced  fo  far  as  was  judged  proper  by  new  regula- 
tions, without  fubfUtuing  any  new  provifions  by  reafon  of 
abfence  from  their  cures  in  reftraint  of  the  validity  of  their 
leafes ;  on  the  contrary,  this  to  a  certain  cKten^  inay  be 
ranked  as  an  enabling  ftatute.  For  the  ftatute  21  H.  8f 
c,  13.  prohibiting  fpiritual  perfons  from  taking  farms,  is  in 
fome  mcafure  abridged  in  its  operation,  by  the  recent  ftatute, 
by  which  it  is  enafted,  that  it  fhall  be  kwful  for  any  perfoii 
having  or  holding  any  vicarage  or  perpetual  curacy,  or  for 
the  ftipendiary  curate  thjereof  refpeftively,  to  occupy  by 
himfelf  or  any  other  to  his  ufe  in  farrA  of  the  leafe  or  grant 
of  any  perfon  or  perfons,  the  impropriate  parfonage,  reftory, 
or  vicarage  refpeftively,  of  the  parifh  of  which  fuch  fpir 
ritual  perfon  fhall  be  the  vicar  or  perpetual  curate  or  ftipen- 

(i)  -Poph.  T2I,  (/)   S  7' 
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diary  curate,  or  any  part  or  parts  thereof  refpeflively,  or 
to  take  any  profit  or  rent  out  of  any  fuch  farm  without 
being  fubjeft  to  any  pains,  penalties,  or  forfeitures  under 
the  recited  aft  of  Henry  VIIL  The  taking,  thus  autho- 
rized, it  is  to  be  remarked,  is  confined  to  the  parifl^  where 
the  leffee  officiates,  fandtioning  a  leafe  of  premifes  within  it« 
boundaries  only.  But  independently  of  fuch  local  limitation 
fome  doubt  may  be  entertained  as  to  tithes,  whether  they 
are  reftrained  from  being  leafed  to  fpiritual  perfons  by  the 
law  of  Henry  VIII,  under  the  words  '*  tenement*  or 
"  hereditaments. 

I  have  before  intimated  that  freehold  leafcs  of  tithes 
were  heretofore  void  in  favour  of  the  fucccfibr.  Thus, 
where  a  bifliop  ('w)  being  feifed  in  fee  of  tithes  in  right  of 
his  biftioprick,  made  a  leafe  thereof  for  three  lives,  render- 
ing the  antient  rent  at  which  they  had  ufually  been  de- 
mifed ;  the  leffor  died,  and  the  queftion  was,  whether  the 
leafe  was  binding  upon  the  fucccfibr  :  it  was  refolved,  that 
it  did  not  bind  him ;  for  he  had  no  remedy  for  the  rent, 
cither  by  diftrefs,  or  by  aftion  of  debt,  becaufe  it  could  not 
be  called  rent ;  but  it  would  have  been  otherwife  if  it  had 
been  a  leafe  for  years,  for  in  fuch  cafe  an  aQion  of  debt 
may  be  maintained.  Annual  payments  {n)  refervcd  out  of 
incorporeal  hereditaments,  \V'ere  not  by  our  old  lawyers 
allowed  to  be  properly  rents,  for  this  reafon,  that  they 
were  not  recoverable  by  diftrefs,  the  terms  being  convertible. 
Such  payments  could  not  be  diftrained  for,  becaufe  incor- 
poreal hereditaments,  as  creatures  of  the  imagination,  have 
no  locality ;  and  by  the  antient  ftatute  of  Marlbridge 
52  H.  3.  c  15.  (which  is  faid  {0)  to  be  but  an  affirmance  of 
the  common  law),  difirefles  muft  be  locally  made.  Confe- 
quently,  if  a^  yearly  payment  had  been  referved  on  the 

(«)  Moore  778.  (0)  a  Inft.  151. 

(«)  a  Vin.  Left.  67,  &  fe<i. 

demife 


^9  Law  ef  Tithes*  Gh.  H. 

demtfe  of  tithes,ind  fomethisg  corporeal,  as  a  bam,  jomtly^ 
the  fame  was  confidered  as  a  rent  iiTuing  (p)  wholly  out  of 
the  bam  in  refpeft  to  the  remedy  by  diftrefs.  Neither  could 
the  fucceffor  maintain  an  a£Uon  of  debt  on  a  freehold  de- 
mifc  of  tithes  during  (y)  the  continuance  of  the  eftate  for 
life  or  lives ;  becaufe  that  is  a  perfonal  a£lion,  and  to  re* 
cover  rents  fo  referved  would  be  to  recover  feifin,  which 
fpecies  of  judgment  is  defcriptive  of  a  real  adion.  Hence 
it  is  that  (r^  even  acceptance  of  rent  by  the  fucceed- 
ing  bifhop,  would  not  have  availed  to  fubflantiate  a  free* 
hold  demife  of  tithes,  becaufe  if  the  rent  afterwards  became 
in  arrear,  he  was  without  remedy  under  the  leafe,  being 
precluded  from  the  eafy  and  obvious  refources  of  diflrefs 
and  aftion  of  debt,  and  alfo  from  bringing  a  fpecies  of  real 
aftion,  called  an  aflize  (j)  of  rent,  for  fuch  payments  out 
of  things  incorporeal  are  no  legal  rents.  Now,  however, 
by  the  (latute  above  alluded  to,  5  G.  3.  c.  17.  the  fame 
power  of  bringing  aftions  of  debt,  which  by  a  former  law 
8  Ann.c.  14.  §  4.  had  been  indulged  to  leifors  againft 
tenants  for  life  as  to  proper  rents,  is  extended  to  fole  and 
aggregate  ecclefiaftical  corporations,  heads  and  fellows  of 
colleges,  and  others  having  power  of  leafing,  to  recover 
rent  referved  on  tithes  and  incorporeal  hereditaments, 
although  leafed  for  life  or  lives.  The  ftatjite  of  George  HI. 
recites,  that  it  may  be  doubtful  whether  by  the  laws 
in  being  fuch  leflbrs  as  aforefsud  could  grant  leafes  of 
tithes  or  other  incorporeal  hereditaments,'  which  lie  in 
grant,  and  not  in  livery,  for  three  lives  or  for  twenty-one 
years,  although  the  antient  rent  or  yearly  fum  is  thereby 
referved,  and  all  other  requifitles  prefcribed  by  the  ads  of 
parliament  are  jullly  obferved,  by  reafon  that  there  is  ge- 
nerally no  place  wherein  to  diftrain  for  fuch  rent  or  yearly 

ff)  Gwill.  359.  (r)  a  Cro.  173. 

kq.  St.  a  Ann.  c.  14.  §  4.  (4)  ^  Co.  46  a. 
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fum ;  and  that  it  may  alfo  be  doubtful,  whether  In  cafes  of 
fuch  leafes  for  life  or  lives,  there  was  any  remedy  by  aftion 
of  debt  or  otherwife  ;  but  it  is  not  reprefented  as  in  any 
degree  queftionable,  whether  the  leflbi  s  and  their  fucceffors 
Blight  have  that  phonal  fuit  on  a  demife  for  years: 
and  the  other  doubts  recited  may  perhaps  be  thought  re- 
folved  by  the  foregoing  difcuffion,  except  as  to  the  power 
of  fuch  ecclefiaftical  and  other  perfons  to  grant  leafes  for 
years  of  tithes  (f)  and  other  incorporeal  hereditaments, 
becaufe,  although  here  the  remedy  by  aftion  of  debt  might 
be  had,  yet  the  other  remedy  by  diftrefs  failing,  and  fo  the 
payment  rcferved  not  being  properly  a  rent^  the  antient 
rent  could  not  be  faid  to  be  referved,  which  is  one  of  the 
rcquifites  prefcribed  by  the  aSs  of  parliament.  After 
thefe  recitals,  the  new  ftatute  proceeds  to  give  validity  to 
all  fuch  leafes  of  tithes  and  incorporeal  hereditaments  (with 
a  faving,  however,  of  the  reftriftions  impofcd  by  the 
founders  on  colleges,  and  of  the  like  local  regulations),  and 
allows  the  action  of  debt  to  be  maintainable  by  the  leffon 
themfelves,  their  perfonal  reprefentatives,  or  their  fucceffors 
for  the  rent  due  on^fuch  leafes,  whether  made  for  life  or 
for  years.  But  the  aft  of  parliament  names  divers  ccrpora- 
tions  fole,  and  aggregate,  and  then  adds,  "  any  other  per- 
fon  or  perfons  having  any  fpiritual  or  ecclefiaftical  promo- 
tions," without  any  mention  of  lay  impropriators,  and  there- 
fore  a  queftion  has  been  raifed  {v)  of  what  remedy  at  com- 
mon law  fuch  lay  impropriator  could  avail  hlmfelf  to  re- 
cover the  yearly  payments  referved  on  a  leafe  granted  by 
hitti  of  his  tithes  for  life  or  lives  if  he  fhould  fo  demife  • 
them ;  but  perhaps  that  law  now  giving  fuch  payments  the 
denomination  of  rents,  they  might  fallwithm  the  provifions 
of*  the  ftatute  ©f  Anne  above-mentioned  j  if  not,  there  is 
this  defeft  which  ftill  remains  to  be  fupplied. 


(/)  See  I  Inft.  44  b.  &  13  ed.        (v)  2  Vin.  Left.  ;•. 
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into  for  a  reciprocal  valuable  confideration,  as  en  annual 
payment ;  and  it  may  be  good  during  the  incumbency,  and 
be  explicitly  extended  to  the  farmers  and  tenants  of  a  land* 
lord  fo  ccmtrading. 

-  Again^  ademife  (a)  of  tithes  during  fuch  time  as  the 
feflbr  (hall  continue  rtOkor  or  viewer,  paifes  to  the  lefTee  sc 
freehold,  fuch  being  the  eftin^ation  of  tmceTtain  intereft^r 
in  all  fpecies  of  real  property,  \^hich  may  poffibly  endure 
for  any  life'  Ct  Cv'es ;  acnd  with  rePpef^  to  incorporeal  here-" 
ditaments  as  titlies  are,  and  lie  in  grant,  tb^  mere  traditioit 
ef  the  deed  has  the  fame  force  as  Hvery  of  feifin  in  the 
cafe  of  land ;  but  if  a  re&orial  or  Vicarage  houfe,  (whicK 
ztt  corporeal  hereditaments,-  and  lie  in  livery)  are  dcnufed 
^th  th6  tithes,  and  the  latter  only  pafs  as  parcel  of  the 
re&ory  or  vicarage,  the  intended  freehold  detnife  is  ineffec-^ 
tual  for  the  whole^  as  conveyances  at  codimon  law,  with-« 
out  livery  of  feiiin^ 

A  hy  impropriator  in  fee,  may  Icafe  fiis  whole  reftory 
or  a  parcel  of  it,  as  the  tithes  of  a  particular  farm,  for 
any  number  of  years  without  reftraint  >  and  if  he  demifes 
fuch  parcel  (b\  and  fubfeqoentiy  to  that  leafe  makes  a  grant 
ofthereSory  generally,  the  grantee  will  be  entitled  to  the 
tithes  of  that  farm,  after  the  leflee's  term  is  expired,  though 
if  the  leafe  is  made  (as  commonly)  to  the  occuper  of 
the  land,  there  is,  during  its  continuance,  a  fufp^fioa 
of  aduaL  payment  of  thefe  ti&es,  for  they  exift  in  fpecuA 
lation  as  parcel  of  the  re£lory ;  and  the  reverfion  in  them 
fubjedt  to  the  term  paffes  to  the  grantee. 

« 

As  a  lay  impropriator  in  fee  has  tbe  uncontrolled  dff- 
pofal  of  this  fpecies  of  real  property  in  his  life-time,  fo 
doubtlefs,  he  may  by  hfe  will  fejgally  executed,  devife  » 

(a)  Gwin.   14*1.  2,  Bpttftrt.        (<)  CwiK.  3J8-9.  DickinCon  t. 
Hill,  from  a  Anftt.  413  Rcade. 
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}>ardaror  abfolute  intereft  therein  \  and  if  a  man  (c)  dd» 
Vifes  all  his  lands  in  A.  having  no  real  property,  except  a 
portion  of  tithes  there,  the  portion  will  pafs  to  the  devife 
notwithftanding  the  incompetence  of  the  defcription,  that 
the  will  may  not  be  wholly  inoperative^ 

Having  thus  far,  treated  of  the  legil  nature,  and  proper* 
ties  of  tithes^  and  of  the  feveral  rights  by  which  they  may 
become  due  and  be  received,  it  remains  only  to  fpeak  of 
fequeftrations,  which  are  within  the  fcope  of  the  prefent 
chapter,  both  as  defcriptive  of  the  quality  of  tithes,  and  as 
ihewing  who  may  have  a  temporary  right  to  demand  them* 
Sequeftrations  are  in  ufe  on  various  occafions  :     Firft,  it 
being  incidental  to  tithes  ^nd  other  fpiritual  poffeiQons, 
to  be  exempted  from  the  flieriflf's  power  of  levying  thereout 
any  judgment  debt  (which  Sir  Edward  Coke  (rf)  enu- 
merates among  the  privileges  preferved  to  the  church  by 
Magna  Charta\  On  {e)  fuch  (heriflF's  return  to  a  writ  of  ex- 
ecution dire&ed  to  him,  that  the  defendant  is  a  beneficed 
clergyman>  having  no  lay  fee,  a  writ  called  a  levari  facias 
IfTues,  requiring  the  diocefan  to  levy  the  demand  out  of  his 
ecclefiaftical  goods,  and  by  virtue  thereof,  his  tithes  fhall 
be  fequeitered. '    Such  procefs,  indeed,  has  been  [J)  con* 
tended  not  to  be  a  proper  fequeftration,  becaufe  the  return 
of  the  bifliop  IS  to  be  (as  of  a  fort  of  ecclefiaftical   fheriff) 
fieri  feci^  or  nulla  hofta^  and  noX.  fequejlrari feti ;  but,the  di& 
tindion  refts  in  mere  matter  of  form.  ^ 

Another  K%)  occafion  of  fequeftration  occurs,  where  the 
right  to  a  benefice  is  in  controverfy^  an4  ^  fuit  is  depend* 
ing  to  try  which  of  two  claimants  is  the  lawful  incumbent 

(tf)  Swinb.   140.     9  Mod.  74.  tion,  ^.  N.  B.  ^99.  1  SeL  330. 

3  Wma.  386.  (f)  i  Mod.  260.  2  Mod.  257. 

(«/;  %  Inft.  4.  Jj^)  Wad.  tzkx^ 
\t)  fiarn/Ecd.  L.  t*  Sequeftra- 
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ef  a  parfonage,  or  vicarage  j  or  after  fentencc  agamft  onc^ 
party,  who  has  appealed  to  a  higher  jurifdiction. 

The  general  courfe  of  proce^eding  feems  to  be  thist 
•—On  a  proper  petition  in  the  cafe  laft  put,  by  either  of 
the  litigants^  alleging  the  controverfy,.  and  that  oppofition 
is  made  to  coHeQing  the  profits,  the  ecclefiaftical  judge 
decrees,  that  the  fruits  of  the  church  be  fequeftered,  and 
commit3$  the  power  of  coUefting  them  to  the  churchwardens,. 
or  fome  others  of  the  fame  parifli,  who  thus  acquire  a  tem» 
porary  right  of  receiving  the  tithes  ;  which,  Dr.  Bum  fays, 
it  is  beft,  and  moft  legal  for  the  fcqueftrators  to  receive  ia 
kind.  But  the  judge  previouily  takes  a  bond  from  the 
porfons  to  whom  this  authority  is  deputed,  with  a  condi-^ 
fion  underwritten,,duly  to  colie£t  the  profits,  and  to  render  a 
juft  account  thereof;  and  where  the  right  to  the  incumbency 
is  m  difpute,  he  ufually  appoints  fome  miniftcr  to  ferye  the 
cure  for  the  time,  thatfuch  controverfy  fliall  be  depending,. 
and  requires  the  fequeftratora  to  allow  an  appointed  fakry 
dut  of  the  profits  of  the  church  to  fuch  ofEciating,  curate :  and 
he  alfo  orders  thgn  to  caufe  the  fequeftration  to-be  publiihed 
m  the  church  in  the  tnne  of  divine  fervice,  that  the  parifli*' 
ioner^  (b)  may  know  to  whom  tithes  are  to  be  paid.  After 
the  fequeftration  hath  anfwered  its  purpofe,  and  is  taken 
off  (as  when  a  judgment  debt  is  raifed  and  fatisfied ;  or 
when  the  litigation  refpefting  the  right  of  the  benefice  is 
dctermiijed),  the  clear  refidirc  of  the,  profits  collected  is  ta 
de  rellored  to  the  party  entitled  to  them  in  fpede,  if  they 
remain  fo,  oi*  if  not,  their  value  is  to  be  paid  to  him.  Thit^ 
the  fequeilrators,  if  unwilling  of  their  own  accord^  are 
compellable  to  do  by  the  fpiritual  court,  and  if  being  fuxn^ 
moned  there,  they  delay  coming  to  a  j^ft  accoimt,the  judge* 
may  deliver  the  aforefaid  bond  to  the  party  a^rie^odv  ia 
order  to  bis  fuing  upon  it  at  the  common  law. 

{h)  God;  Rep.  can.  app*  x;. 
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A  third  cafe  fo  fequeftration  is,  as  a  remedy  for  (i)  dila- 
pidations. Thus,  when  the  redorial  houfe  or  chancel,  which 
<he  incumbent  Kk)  is  bound  to  repair,  is  in  a  decayed  and 
•ruined  ftate,  if  after  due  admonition  he  Ihall  delay  to  begifl 
repairing  the  fame  for  the  fpace  of  two  months,  then  the 
iifliop  fliall  fequefter  the  tithes  arid  profits  of  the  benefice 
till  the  neccj^aiy  rcpaire  Ihall  be  accomplifhed.  The  admoni- 
tion may  proceed  from  the  archdeacon ;  but  the  diocelan 
only  has  the  power  of  fequeftration^  The  whole  (/),  how- 
'Cver,  ought  not  to  be  fequeftered  for  dilapidations,  but  a 
competent  allowance  left  for  the  incumbent's  maintainance. 

Lay  impropriators  are  generally  under  the  feme  dbliga- 
tion  of  repahing  the  chancel,  as  fpiritual  re£lors ;  but  (;w) 
impropriate  tithes  cannot  be  on  this  actount  fequeftered. 
This  at  leaft  («),  feems  admitted  to  be  the  prevailing  opi-' 
nion  among  the  common  lawyers.  For  although  biflibp 
<xibfon  alleges  reafons  againft  it,  particularly,  that  nothing 
was  conveyed  to  the  king  at  the  diffolution  of  the  monaf- 
teries,  but  what  thofe  bodies  had  enjoyed,  that  is,  the  pro- 
fits over  and  above  the  fmditig  of  divine  fervice,  the  re- 
pairing of  the  chancel,  and  other  ecciefiaftical  burthens : 
Yet  the  legiflatnre  having  made  fuch  impropriations  lay 
fees,  they  of  courfe  become  exempt  from  the  jurifdiftion 
of  the  fpiritual  court,  and  this  feems  conclufive  on  the 
argument.  But,  for  (o)  neglefting  the  repairs  of  the  chancel, 
lay  impropriators  are  perfonally  ameinable  to  the  ecclefiaX^ 
tical  tribunal,  and  may  be  proceeded  againft  by  citation, 
cenfures,   and  excommunication.      Dr.  Bum  (^)  reconv- 


\ 


(f )  God.  Rep.  14. 

(Jt)  A  vicar  may  be  bound  to  re- 
^ir  ihe  chancelt  or  to  contribute 
jtheretOy  Lynd.  253. 

(l)  a  Vent. 35. 

fffui)  I  Mod.  258.  2  Mod.  '2 54^ 
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(a)  Ayl.  Par.  i.  can.  495.  Codt 
199. 

(«)  Ayl.  ibid.  3  Keb.  629^ 

[f)  1  Burn,  322. 
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mends  the  coure  proper  to  be  purfued,  and  feems  to  think 
it  neceffary  for  churchwardens  who  fue,  to  prove  that  the 
parties  profecuted,  (for  there  may  be  more  than  one  im-r 
propriator),  have  received  tithes  or  other  profits  belong* 
ing  to  the  reftory,  fufEcient  to  anfwer  the  repairs,  and 
adds,  they  nxufl  fettle  the  proportion  among  themfelves. 

On  this  occafion,  at  leaft,  however,  it  is  requilite  to 
diflinguifh    between  appropriations,    and  impropriations, 
though  often  mentioned  indifcriminately.  The  latter,  as  may 
have  been  coUefted  from  what  has  been  before  ftated,  are 
fuch  parfonages  as  having  belonged  to  the  religious  houfes 
^)y  the  ftatutes  for  diflblying  thofe  bodies,  came  to  the  king, 
and  from  hiln  to  his  patentees^  and  are  now  veiled  in  lay 
hands.    The  fame  ficcquni  may  be  given,  I  apprehend,   of 
.  mod,  but  not  (j)  dl\ portions  of  impropriate  tithes,  at  prefent 
Jn  Uy  hands.    An  appropriation  (r)  is  where  fuch  a 
parfpnfige  or  other  church  prefiernient  belongs  to,  and  is  in 
the  poffefEon  of  fome  ecclefiaftical  corporation,  fole  or  ag- 
gregate, and  their  fucceflbrs,  of  which  there  ( j)  are  alledged 
t^o  be  in  England  above  a  thoufand.  And  as  tp  fuch  of  thenij 
^t  leaft,  as  never  wer^  the  property  of  the  religious  houfes^ 
and,  therefore,  certainly  were  not  made  temporal  fees, 
by  thp  ftatutes  pf  diffolution  there  ?ippear§  no  ground  (/) 
^p  exempt  them  from  thepoweroffequeftrationfor  negle^^ 
|ng  thp  yepairs  of  the  chancel,  more  efpecially,  as  corpora- 
tions aggregate  (the  more  frequent  owners  of  them)  are 
;iot  c^p;ible  pf  being  excommunicated.     And  it  feenas 
plear,    that    (;;)  where   a    prebendary    pofreffes    tithe?, 
or  other  fpiritual   revenue,     as  annexed    to    his    pecu-* 
lial  itall,  or  in  his  fole  and  diftin£t  right,  a  iequeftration 
pay  iffue  for  dilapidations.    But  where  he  i?  only  entitle^ 

tj)  Gwill.  1513.  (<)  J  Mod.  954, 

(f)  4  Burn, 'j«:  (^)i3eL32i, 

(f )  »  Mod.  257. 
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as  a  member  of  the  body  aggregate,  the  eftate  of  the  cor- 
poration cannot  be  fequeftered  for  the  default,  or  debt  of 
fhe  intlividual. 

Another  {x)  corammofl  occafion  of  fequeftratioa-  k  the 
avoidance  of  a  benefice.  During  the  vacancy,  rfie  <:hurch«i 
^wardens  are  to  receive  the  tithes  and  profits  by  the  bifliop's 
appointment,  vnder  the  feal  of  his  court,  to  provide  for 
the  cur^,  and  to  render  ,an  account  to  the  fucceffor.  The 
ordinary  (j)  has  this  power,  though  the  right  of  pneCenta- 
don  be  in  the  king,  if  he  omit  the  exercife  of  k,  thai  dxere 
may  not  be  an  interruption  of  divine  fervice. 

Laftly,  the  (s)  tithes  and  profits  of  a  benefice  may  ,bc 
fequeftered,  where  the  incumbent  negleftsthe  xrure:}  -and 
fuch  was  ;(^)  the  implied  mode  by  which  the  ordinary  was 
^o  coUcS:,  ill  order  to  diftribute  among  the  poor  of  the 
parilh,  one  year's  profits  of  the  benefice  of  an  incum* 
bent,  not  refiding,  forfeited  by  ftatute  13  EI.  c.  20.  while 
that  law  was  in  force.  It  is,  therefore,  confident  with  an* 
tient  aad  fyftematic  ufage  on  this  occafion,  ih^t  :the  recent 
flatute  43  G.  3.  c.  84.  which  repeals  the  former  aft,.direds 
its  regulations  to  be  ^partly  enforced  by  fequeftratbn  as  to 
fuch  nqn-refidence  of  beneficed  clergymen,  as  is  not  autho- 
rifed  by  licence,  or  exemptioi  under  the  new  law.  Firft, 
it  Js  thereby  properly  and  juftly  provided^  and  in  (Ji)  con- 
formity to  the  principles  of  bur  old  law,  that  {c)  no  penalties 
•or  cofts  incurred  by  non  refidence,  and  judgment  (hall  .be 
levied  by  taking  in  exectition  the  body  of  the  party  fued, 
Inhere  it  fh^l  appear  that  the  demand  may  be  r^ifed  out 
of  his  preferment  Sy  fequeftration  within  t!he  term  of  three 
years:;  fecondly,  jn  {d)  cafe  of  the  diocefan*s  monition^to 


(«)  Ayl.ibid.     God.  ibid. 
(y)  Do£l  and  Stud.  diaL  ii.  c.  56. 
HITat.  7a.  2  Mod.  255;. 
]^^  Qod«  ibid*  i^. 


{n)  Wat.  c.  xlm. 
{h)  F.  N.  B.  305. 
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a  fpiritual  perfon  to  refide,  and  perform  the  duties  of  his 
cure,  and  no  return  made  thereto,  or  one  that  is  unfatif-. 
faftory,  it  fhall  be  lawful  for  fuch  dipcefan  to  iffue  an 
order  in  writing  enjoining  refidence,  and  if  t|iat  be  not  comr 
plied  with,  to  fequefter  the  profits,  with  a  power,  however, 
given  to  a  party  thinking  himfelf  aggrieved,  of  appealing  to 
the  archbifhop  of  the  province.  Laftly,  if  {e)  a  clergyman 
ihall  continue  three  years  under  feqvieftration  for  non-refi- 
dence,  oy  ihall  within  that  fpace  incur  three  fequeftrations, 
not  being  relieved  as  to  any  of  them  on  appeal,  his  benefice 
fliall  become  ipfofado  void,  and  the  patron  may  prefent 
thereto  fome  clerk  other  than  the  party  fegueftered,  as  if 
vacant  by  natural  death,  or  refignation. 

f  Sequeftration  is  only  a  temporal  fufpenfion  of  the  mcum- 
bent*s  perception  of  the  profits.  It  is  faid  (/)  not  to  bind 
the  intereft,  nor  put  the  reftor  out  of  poffeffion.  Certainly 
inftitution  and  indu&ion  de  noio^  after  ftqueflration  is  taken 
off,  are  not  neceflary  to  reinftate  him  in  his  right  to  tithes, 
And  (g)  if  the  continuing  incumbent,  or  fucceffor,  as  the 
cafe  may  be,  is  diffatisfied  with  what  the  fequederators  have 
done  in  the  execution  of  their  charge,  the  more  proper  tri- 
bunal in  which  to  call  them  to  account,  and  for  redrefs. 

.  fccms  to  be  the  fpiritual  court ;  and  if  he  ftill  confider^ 
Jiimfelf  aggrieved,  he  may  carry  on  the  caufe  by  appca| 
through  the  afcending  feries  of  ecclefiailical  jurifdiftions. 


(f)  f  33- 

(/)  I  Mod.  ^59, 


(jl)  4  PurA,  3 1  8. 
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X  ITHES  have  been  varioully  divided  and  ckfled. 

§ 

I.  (a)  The  moft  approved,  and  unexceptionable  di# 
vifioh  of  tithes,  generically,  feems  that  which  diftributes 
jthem  into  three  claiTes,  of  predial,  mixt,  and  perfonal. 
This  diilribution  is  alluded  to  by  the  definition  of  tithes 
given  in  the  laft  chapter.  Predial  tithes,'  or  tithes  (b)  quid* 
6uid'9riiur  ex  pradisy  are  derived  immediately  from  the 
ground,  as  corn,  and  hay,  and  other  fruits  of  the  earth. 
Mixt  tithes  are  produced  mediately  through  animals,  which 
have  their  fuftenance  and  nouriihment  from  the  ground. 
Perfonal  tithes  arife  from  the  labour,  andinduftry  of  man. 

* 

The  firft  material  diftinftion  flowing  from  this  divifion, 
is  made  by  the  ftatute  2  and  3  £.6.  c.  13.  which  requires 
ajl  the  king's  fubjecls  truly  and  juftly  without  fraud  or 
guile  to  fet  out  and  pay  their  predial  tithes  (eo  nomine)  in 
their  proper  kind,  in  fuch  manner  as  hath  been  of  right 
yielded  within  forty  years  next  before  the  making  of  that 
aft,  or  of  right  ough^  to  have  been  paid.  The  neceffitjf 
f)  of  fettuig  out  tithes,  U  applicable  to  predial  tithes  only* 

{a)  Dod.  8c  Stud,  didL  ii.  c  55.      Trin.  Coll.  Camb.  from  Anftb.75o. 
4  313.--  Degge,p.  ii.c.  i.-^GwiU,  (i)  RehuiFus  dted,  Gwill.  419. 

J56,  29,  429,  430.  1447. — Sc?ga  Y,       .  ^f)  Gwill.  428.  NortonT.  Clarke, 
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Mixt  tithes  are  faid  to  arife  from  the  earth  alfo,  but  by 
means  of  animals  depaftured  on  it,  or  olherwifenourilhed 
with  its  fruits.  In  this  clafs,  therefore,  are  {d)  enume- 
rated, not  only  the  live,  encreafe,  or  young  broods  of 
cattle,  and  poultry,  but  other  profits  refulting  through  the 
medium  of  animals  fo  nurtured,  as  wool,  milk,  cheefe,  and 
eggs. 

In  (i)  a  recent  cafe,  the  principal  queftion  was,  whether 
agiftment  tithe  (that  is  tithe  of  pafturage,  or  more  properly 
(/)  tithe  in  refpeft  to  herbage,  of  grafs  eaten  by  cattle  not 
tithable),  was  a  predial,  or  mixed  tithe.  To  fhew  it  to  be 
the  former,  it  was  argued,  that  it  was  paid  not  for  the  en- 
creafe or  improvement  of  the  animal  agiftcd,  but  for  the 
grafs  eaten  by  it,  and  was  proportioned  to  the  value  of  the 
grafs,  not  to  the  value  of  the  aftual  improvement ;  that  when 
thp  occupier  of  land  does  not  agift  his  own  cattle,  but 
thofe  of  flrangers,  ihe  tithe  for  the  agiftment  of  barren 
cattle  i§  due  from  the  occupier  as  owner  of  th^  grafs,  and 
that  if  the  graljf  has  before  paid  tithe  of  hay,  no  tithe  is  due 
iox  the  agiftment  of  the  aftermath ;  hence  it  was  inferred, 
•  that  the  tithe  was  attached  to  the  grafs,  not  to  the  cattle. 
On  the  other  hand,  the  aforefaid  ftatute  of  Edward  the  Sixth 
was  relied  on  as  eftablifiiing,  that  all  predial  tithes  were  fuch 
as  might  be  fet  out,  agiftment  tithe  is  incapable  of  b§ing  fo : 
and  it  was  among  other  things  contended,  that  animals 
reared  for  the  plough,  or  pail  do  not  pay  tithe  when  young ; 
yet,  ifthe  tenant  changes  his  mind  and  fells  them,  agiftment 
tithe  becomes  due  from  the  firft ;  but  if  it  were  tithe  for  the 
grals  it  would  have  been  due  immediately,  and  would  not 
have  depended,  on  a  future  event.  But  the  court  held, 
that  the  arguments  ^]ufed  on  th^  part  of  th^  farmers^  fati& 

{4)  Watt  c.  xUx,  (J)  Gwill.  1335.  i^  Ellis  v.  gaul^ 

{i)  3  Anllo.  760.— GwiIlM445.     from  I  Anfto.  332.  Gwill.  1447, 
$canv.  Trin.  Coll.  Camb.  &  Wood, 

&£toriIy 
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fii£kor3y  proved,  that  agiftment  tithe  is  the  tithe  of  the 
grafs  eaten,  which  arifes  immediately  from  the  foil,  and, 
therefore,  it  is  a  predial  tithe  ;  and  as  to  the  ftatute,  which 
affixes  a  penalty  on  not  fetting  out  predial  tithes,  it  muft  be 
imderftood,  as  relating  to  thofe  only^  which  are  capable  of 
bemg  fet  out. 

Predial,  and  mixt  tithes  are  to  be  paid  according  to  the 
value  of  the  articles  tithable,  without  {g)  deducing  for  la- 
bour and  expences :  but  as  to  the  third  clafs,  perfonal  tithes 
arifmg  from  the  perfonal  labour  of  the  parilhioners,the  tenth 
(A^  of  the  clear  gains  only  is  due. 

Thefe  perfonal  tithes  are  fuppofed  to  have  become  lefs  con- 
fider  able  than  they  were  formerly.  For  they  are  thus  defcribed 
byLindwood  (iy^Jtcdi^a  quiapoiius  refpeilu  perfona  folvun-- 
fur  quam  rei  tctputadear'ificio  negotiatione  &f  militia  :**  and 
Watfon  (^k)  fpeaksof  them  as  payable  by  men  of  numerous 
occupations  and  defcriptions,  viz.  buying,  felling,  mer- 
chandizing, fifhing,  fowling,  hunting,    or  following  any 
trade.     Their  finking   into   difufe,  is  attributed  by   Dr. 
Wood  (/)  to  the  claufe  in  the  ftatute  2  &  3  E.  6.  c.  13, 
which  does  not  allow  the  ordinary  to  examine  a  parifhioner 
pn  oath  as  to  thefe  perfonal  tithes.     By  the  fame  ftatute 
§  7.  day-labourers  are  exempted  from  this  payment.     It 
has  alfo  been  determined  (m),  that  an  innkeeper  is  not 
chargeable  with  them  in  refpefl  of  the  profit  made  by 
the  fale  of  wine  and  beer,  .nor  any  perfon  for  the  gain  of 
money  put  out  at  intereft     It  would,  therefbre,  perhaps  be 
difficult  to  find  any  fpecies  ( except  the  two  articles  hereafter 
mentioned;  of  perfonal  tithes,  as  payable  at  this  day  ;.  the 
(t^tute  (n)  confining  thp  payment  tq  fuch  perfons,  an4 

(^)  Gwin,43o,  (/)Inft.  176, 

(h  St  2  &  3  E.  («)  a  Bui.  141.     ^ 

ji)  Prov.  195.    '  ^«)  5  7. 

flaccs, 
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places,  by  whom,  and  in  which  the  faitie  have  httti.  ^ccti/iom^ 
ably  ufedjor  ought  to  have  beenmade  within  ibefe  fprty  year?, 
that  is,  next  before  paffing  the  aft  ;  adverting,  as  \K  f^ezns^ 
to  the  rule  of  the  ccclefiaftical  courts,  according  {o)  to 
which,  that  fpace  of  time  will  eftablifh  a  cuftom,  or  prefcrip- 
tion.  It  is  {p)  not  fufiicient  that  they  have  fometimes,  but 
muft  have  been  conftantly  paid  within  the  forty  years  next 
before  the  aft.  If  it  be  demanded  how  fuch  payment  is 
to  be  proved  ?  Degge  anfvvers,  by  what  has  been  done  all 
the  time  of  memory  fincc  the  aft.  Here,  then,  another  im- 
portant difference  is  made  by  the  ftatute  between  thefc 
perfonal  tithes  and  the  two  other  claflfes,  the  former  (y) 
not  being  like  predial,  or  mixt  tithes  due  of  common  right, 
but  where  they  have  not  ufually  been  paid,  not  being  of 
right  demandable. 

The  two  diftinfl:  articles  above  alluded  to,  as  (r)  per* 
haps  the  only  fpecies  of  perfonal  tithes  now  payable,  and 
which  have  been  judicially  referred  to  this  clafs,  are  thofe 
of  mills,  and  fifh, 

I .  Mills  more  antient  than  the  ninth  year  of  Edward  the 
Second  are  (j)  by  a  ftatute  then  paiTed,  called  ariUuK 
fkriy  c.  5.  impliedly  difcharged  of  tithes,.  If  fuch  mill  be 
{rebuilt  upon  the  old  foundation,  the  exemption  (hall  hold 
good,  and  revive,  But  (/)  if  ^  the  materials  of  atl  old  mill 
are  employed  in  erefting  a  new  one  on  a  different  fcite, 
though  on  the  fame  ftream  ;  or  if  fuch  new  mill  i$  built  ojt 
land  exempt  from  tithe,  as  having  belonged  to  a  religious 

(«)  I  Wms.  663.  Adman ;  but  the  St.  art.  fup  chartai, 

(p)  Degge,  p.  ii,  c,  23.  is  put  by  miftake  for  art.  clcri. 
ii)  3  Bui.  21a.    t  R«l.  405.         (/)  GwiH.  871.  Thomaty.  Price, 

Burn  73.  *86.  anoii.  But   fee   Gwill.    355, 

(r)  More  v..Ruffell,    that  a  fite   dlfi 

charged  by  a  modus  exempts  a  mill 

(/)  Gw31. 130,  n.  982 .  AiifcU  Vt  erefted  thereon, 
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i^oufe^  perfoQ^  tithes  are  due,  that  is,  the  miller  muft  ac* 
count  for  and  pay  to  the  incumbent  where  the  mill  ftands» 
the  tenth  part  of  the  profits  arifing  from  com,  grain,  and 
malt  ground  over  and  above  all  incidental  charges ;  among  ' 
ivhich  rent  («)  is  a  principal  deduftion  where  the  mill  i& 
occupied  by  a  leffee ;  where  by  the  owner,  the  annual  value 
is  to  be  computed  .and  deducted,  and  the  fame  is  to  be 
done  where  the  proprietor  has  rebuilt  or  newly  erefted  a 
mill, ,  and  occupies  it  himfclf,  as  it  would  be  hard  on  the 
prefent  incumbent  if  the  whole  expences  of  building  were 
to  be  deduced  out  of  the  firft  profits.  The  mode  (.v)  of 
accounting  for  the  profits  of  mills  as  for  perfonal  tithes, 
that  is,  dedu£king  expences,  had  been  previoufly  fettled, 
(though  afterwards  (y)  called  in  queftion)  in  a  cafe  in  the 
Houfe  of  Lords  (z),  and  is  now  finally  eftablifhcd.  By  the 
iame  cafe  in  the  Houfe  of  Lords,as  well  as  by  what  has  been 
before  obferved,  it  appears,  that  mills  newly  built  pay  tithe 
from  the  time  of  their  creftion  ;  though  (^)  this  was  con- 
trary to  the  opinion  of  the  two  chief  juftices,  who  held  no 
tithe  at  all  was  due  for  fuch  new  mills,  the  fame  being  a 
perfonal  tithe,  and  of  courfe  wanting  the  fupport  of  cuf- 
tom.  But  the  ftatute  of  Edward  the  Sixth,  fpeaking  of 
perfonal  tithes  (b)  generally y  may  well  be  controlled  by  the 
former  law  of  Edward  the  Second,  whicK  requires  the  pay- 
ment of  tithes  from  newly  crefted  rmlls  Jpeciatim,  and  it 
is  reafonable,  that  the  non-payment,  which  is  to  confer  the 
privilege  of  exemption,  fhould  be  conftru£Uvely  limited  to 
things  previoufly  in  exiftence.  It  is,  therefore,,  fettled  by 
the  cafes  {c^  referred  to,  that  new  mills  pay  tithe*    How- 

(fv)  3  Anftr*  9x3^  GwHL  14C0.  Carleton  t.  BrightwelL 

HaUr.  Maehet.  (a )  GwilL  598. 

(x)  Vio.Abr.t  Pefm^yM.  3.  {B)  lu  totojure  generi  per  fpe^ 

PL5.  I  Br.  P.  C.  157.  Gwill.  59^«  ciemderogaturi  &c.  Elem.  Jiuifpr* 

Cluimberlahie  T.  Newte;  4tQ.  17SJ.  36. 


(y)  GwiU.62j.  Dodfon  t  Oliver.       (r)  Gwill.  871.  1460.  255* 
i»)  t  Wnu*  46J.    CwiJl.  676. 


ever, 


I 


-♦>-  "•^J.-a 


46  Law  of  Tithes.        .  Ch.III* 

ever,  where  the  dattc  of  a  miirs  ef  cSibn  is  unknown,  and 
no  (d)  proof  is  adduced  of  tithes  ever  having  been  paid,  the 
court  from  fuch  non-payment  will  prefume  it  to  be  more 
antient  than  the  ftatute  of  articuH  cleric  and  fo  not  tithable. 

Another  point  feems  long  to  have  remained  unfettled^. 
liameIy,to  the  incumbent  of  what^parifh  tithes  of  mi(ts  fhould 
be  paid,  whether  where  they  arefituate,  or  where  the  occupiers 
refide.  A  writer  (^),  whofe  fame  is  perhaps  inferior  to  his 
merit,  determines  it  to  be,  where  the  miller  dwells  and 
hears  divine  fervice,  and  (/)  this  doftrine  has  one  judicial 
declaration  in  its  favour.  But  the  current  of  authorities 
is  otherwife,  tithes  of  mills  being  confidered  as  predial  in 
refpeft  of  locality,  though  properly  perfonal  as  to  the 
manner  of  accounting,  and  the  quantum  of  payitient ;  and 
{g  it  is  firmly  eftablifhed,  that  they  belong  to  the  incum- 
bent of  the  parifh  where  the  mill  is  fituated,  and  the  bufi- 
nefs  carried  on,  which  agrees  with  the  old  law  of  France, 
**  decima  {h^folvantur  ilU  ecclejia  ubi  molendinum Jitum  eJiJ* 
•Yet  tithes  (/)  of  mills  like  other  perfonal  tithes,  are  to  be 
accounted  and  paid  for  annually  at  or  before  the  feaft  oi 
Eafter. 

The  preceding  pbfervations  relate  only  to  water-mills,  or' 
wind-mills  for  grinding  corn,  and  grain.  If  (^i)fuch  a  mill  pri-^ 
Vileged  from  its  real  or  fuppofed  antiquity  is  converted  inte 
6ne  of  a  different  defcription,  and  afterwards  reconverted 
to  its  priftine  ufe,  it  fliall  not  lofe  its  exemption,  or  become* 
tithable  as  a  new  mill.     But  (/)  where  a.  modus,  or  cuf" 

{d)  Gwill.  644.  Hughes  t.  Bel-  tliough  tliis  matter  wad  not  moved, 

linghuft.  ^)  RcbnfFus  cited,  Gwill;  356*-. 

(*)  Wood  Tnft.  163. 170.  ,  (1)  Stat.  2  &  3  E.  6.c.  13.  J  7. 

(/p  GwilL  983.  Wilfon  ▼.  Mafon.  Gwill.  985 .  . 

(f)  Gwill.    871.    1356.    1460.  (i;  GwiU.  974.  Wafon  ▼.  MafeW* 

HiUv.Machet,  from3  Anftr.913.  (I)  3    Atk.    17.    Owill.   782. 


Gilbert    t.    Gurncy    Scacc.   ace.     Talbot  ▼.  May. 
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tomary  payment  In  lieu  of  tithes  was  t>lead6d  to  exempt 
a  ihHl  formerly  ufed  in  part  for  grinding  com,  and  in 
fart  as  a  fulling-mill,  but  fcveral  years  before  the  fuit  the 
fulling  wheels  were  removed^  «nd  mill  Aones  put  in  their 
room,  the  plea  was  over-ruled  by  reafon  of  fuch  innova* 
don,  by  which  it  became  as  it  were  a  double  corn  mill,  a  new 
as  well  as  an  old  one.  In  that  cafe  it  not  only  appears, 
th^t  a  new  mill  built  on  the  fame  ftream,  is  a  privileged 
one,  or  a  fulling-mill  converted  into  a  corn-mill  fliall  pay 
tithe,  but  that  even  if  new  wheels  and  ftoncs  are  added  to 
a  mill  covered  by  a  modus,  by  which  the  work  of  two  mills 
may  be  performed,  it  is  as  two  mills,  and  caAnot  be  pro- 
tefted  by  the  former  modus.  In  the  other  cafe  (ni) 
juR  referred  to,  it  was  argued,  that  no  mills  are  tithable 
but  fuch  as  grind  meal  for  food  of  men,  or  animals,  nor  theiv 
if  only  for  home  (n)  confumption,  not  for  fale ;  and  it  was 
fuggefted,  that  thofe  mills  only  could  be  intended  tithable, 
which  were  conftruCted  for  purpofes  in  ufe  at  the  time  of 
paffing  the  ftatute  of  articuli  cleri.  Thefe  general  doftrincs^ 
however,  were  not  in  that  cafe  fettled,  nor  were  they  in- 
volved in  the  judgment  pronounced.  But  (o)  it  has  been 
holden,  that  a  copper-mill,  fulUng-mill,  (unlefs  ip)  per- 
haps by  fpecial  cuilom)  fliaving-mill,  glafs-houfe,  tin  or 
lead  mill,  paper  mill,  or  the  like,  pay  no  tithe,  the  profits 
in  fuch  inftances  arifmg  from  the  labour  and  induftry  of 
man.  The  generality  of  this  reafon  would  not  only  pre- 
clude the  profits  of  any  manufeaure  from  being  tithable, 
but  would  alfo  exempt  fifh,  the  tithies  of  which  I  am  about 
to  mention*     We  muft,  therefore,  I  fuppofe,  undcrfl:and, 

« 

(m)  Gwill  974.  ridge.  Rolle  and  Croke  both  ftate' 

(1?)  No  tithe  is  diie  where  a  mill  that  a  prohibition  was  granted,  and* 

h  ufed  only  for  grinding  oats  fot  the  fo  is  R.  A.  £41.  but  in  the  fame 

ownei  9  hounds,  Gwili.  1023.  Hicks  paragraph  of  the  laft  book  there  is ' 

T.  Triefe.  a  later  cafe  with  the  fam^  names>>' 

(«)  Lit.  J 14.  2  Rol.  84.  2,Cro.  rtn/rtf. 
525.  Gwili.  ^54.  Johnfoav.  Daud-         {p)  3  Atk.  i$. 

that 
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that  the  maciuaes  above  enumerated  are  primd  facie  exempt! 
from  paying  tithes,  but  may  be  fubjecled  to  them  by  (hew- 
ing a  cuftom  for  that  purpofe.  Indeed,  Eaftcr  offerings 
have  been  faid  (y)  by  a  learned  judge,  to  be  a  compenfation 
for  perfonal  tithes,  certainljua  very  inadequate  one,  for  (r), 
though  due  of  common  right,  it  is  at  the  rate  of  two-pence 
only  for  each  parifhioner,  except  where  it  is  cuftomary  to 
pay  more. 

2.  The  other  fpecies  of  perfonal  tithes,  to  which  I  have  jult 
^iuded,  is  that  of^Z^.  But  fifh  taken  (s)  either  in  the  fea,  or 
or  in  acommon  river,are  not  tithabIe,on  the  principle  of  their 
being  fera  natura^  unlefs  by  fpecial  cuftom.  Where  the 
claim  is  fupportcd  by  cuftom,  they  are  gcntraliy  to  be 
tithed  in  the  fame  manner  as  other  perfonal  tithes,  that  is,  a 
tenth  of  the  profits  is  to  be  paid  after  coils  dedudred. 
And  as  tithe  is  only  due  by  cuftom,  fo  lefs  (/)  than  a 
tenth  by  cuftom  may  be  due.  On  the  other  hand,  where 
the  cuftom  is  exprefs  for  paying  tithes  of  fiifh  in  kind,  It 
ijpems  expences  are  not  to  be  dedu£led,  and  fo  an  incum- 
bent or  lay  impropriator  may  be  entitled  to  receive  a  much 
larger  proportion  thw  a  tenth  of  the  clear  profits  in  refpeft 
to  this,  though  a  perfonal  tithe  (u).  Both  thefe  decifions 
are  alike  £wdioned  by  the  before  mentioned  ftatute 
3  &  3  £.  6.  c.  13.  §  1 1,  by  which  pariihes  (landing  upon 


Iq)  Bun.  174.  Gwilii  662. 

(r)  Bun.  173.  198.  Gwill.  661. 
662. 8S9.  3  Bum  EccL  L.  20.  Car- 
thew  V.  Edwards. 

(x)  Deggo,  p.  ii.  c.  8.  i  R.  A.  630* 
N07.  loB.  Holland  v.  Heale»  cited 
in  Williams  T.  Baron. 

(/)  The  canonifts  allow  this  dif- 
tin£tion  between  perfonal,  and  real 
or  predial  tithesy  as  to  which  latter» 
fuch  a  cuftom  cannot  be  maintained. 
Ayl.  Par.  i.  can.  joS. 


(u)  Noy.  xc8- 1  LeT.  179.  Sbep-* 
pard  V.  Penrofe>  cited^  Gwill.  Hid* 
See  to  the  fame  efie6^  Gwill.  62 1< 
£arl  Scarborough  ▼.  Hunter,  whicfar 
cafe  is  differently  reported.  Bun. 4^. 
and  thecondudinir  propofitlon  there-* 

in  that  one  tithe-may  be  paid  by  cvT- 
tomi  and  one  of  common  right  (of 
fifh'y  feems  contrary  to  all  theaii-> 
thofitict. 


and 
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and  towards  the  fea  coafts,  the  commodities  wtieteof  eori'' 
fift  chiefly  in  filhing,  and  which  have  ufed  to  fatisfy  their 
tithe  by  fifh,  (hall  pay  their  tithes  according  to  the  laudable 
cuftoms  ufed  of  antient  time  within  the  forty  years  then 
laft  {x). 

As  to  the  quefUon  to  what  particular  church  tithes  of 
£{h  ihall  belong,  it  is  affirmed  by  Degge  (j),  to  be  the 
cuftom  of  South  Wales,  (and  there  feems  nothing  unrest 
fonable  that  it  (houid  prevail  elfewhere),  "  that  if  the 
^^  parifhioner  of  one  parifli  lar>d  his  fifh  in  another,  the 
^*  tithes  are  divided  between  the  parfoQ  of  the  parifh  where 
^<  the  nfher  lives,  and  the  other  where  he  landed  his  fifh  $ 
^^  but  if  the  parifhioner  land  his  filh  in  the  parilh  wher6 
*'  he  himfelf  dwells,  then  the  reSor  of  that  parilh  has  the 
*'  wholeti  thes,**  Complicated,andcircum(lantial  claims  and 
queftions  may  arife  on  the  fubje€k  between  incumbents,  and 
impropriators  of  neighbouring  pariOies,  but  unlefs  the  cuf- 
tom be  explicitly  clear,  the  {%)  prefumption  appeals  to  be 
m  favour  of  the  pari(h  where  the  fifherman  dwells. 

Not  only  fifli  caught  in  the  fea,  or  a  common  river,  but 
tfaofe  {fl)  kept  in  ponds  alfo  (where  they  may  be  con* 
fidered  in  conftant  adual  pofleiSon,  and  canfequently  the 
principle  derived  from  their  wild  nature  may  be  thought 
of  lefs  w^ght),  when  caught,  and  fold,  have  been  deter* 
mined  mot  to  be  tithable  without  fpecial  cuftom*  It  wat 
in  (ucfa  cafe  iniifted,  that  they  were  wild  in  their  nature ; 
and  as  an  additional  reafon,  that  they  are  quaji  in  the 
realty^  and  go  to  the  heir;  which  is  equally  applicable 
pigeons  in  a  dovecote  j  yet  (^),  young  pigeons  if  fold,  are 

.<«)  3  fir.  P.  C.  479,  Gwin.69i,  {a^  GwaL<S35.«.i58t.Nichokf 

Coirftvaft  V.  Kelynack,  y.  Elliott.    .See  Degge»  p.  ii.  c.  8, 

(jr)  P.ii.  c.  13.  (*J  I  R,  A.  63^.  D^t^^  p»ii. 

(ft)  Gwill.    931.    WiUiamt   t.  c  8. 
9»roa. 
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tithable  ofright  without  a  cuftom  :  If  {c)  ufed  in  home  con- 
fumpdon  they  pay  no  tithe,  except  (^),  perhaps,  by  fpecial 
cuftom.  It  is  to  be  obferved  laftly,  conceining  this  tithe  of 
fifli,  that  {e)  where  tliey  are  kept  in  a  pond  for  the  owner's 
pleafure  and  home  confumption,  not  fold,  or  made  profit  o^ 
no  tithe  is  due,  in  which  cafe  it  feems  the  allegation  even 
of  a  cuftom  to  render  them  tithable,  would  not  be  allowed 
although  it  hath  been  already,  and  will  continue  to  be  feen 
how  materially  cuftom  may  afFeft  the  right  to  tithes,  and 
augment^  or  diminifli  this  ecclefiaftical  revenue. 

n»  A  fecond  (/)  divifion  of  tithes  is  into  great  znd/maU. 
Com  and  hay  univerfally,  (though  vicars  may  be  fperially 
entitled  tolimited  portions,  and  defcriptlons  of  thefe  articles)^ 
iSOid  wood  except,  fo  far  ^  local  ufages  prevail  to  the  con- 
trary, are  accounted  great  tithes.  All  other  predial  tithes, 
cxclufively  of  thofe  above  fpecified,  and  comprehending  (g) 
feeds  even  of  articles  which,  ripened  to  maturity^  would 
be  great  tithes,  as  well  as  mixt,  and  perfonal  tithes  in  general 
are  ranked  in  the  clafs  of  fmall  tithes.  It  has  (A)  formerly 
been  thought  by  fome  judges^  that  the  diftindion  of  tithes 
into  great,  and  fmall  might  properly  enough  depend  on  the 
quantity.  As  if  a  large  proportion  of  a  parifh  were  fbwtt 
with  flax,  potatoes,  or  other  produd,  being  of  the  nature 
of  fmall  tithes,  that  they  would  by  thefe  means  be  con- 
verted  into  great  tithes,  and  would  belong  to  the  teOiou 
But  (i)  this  opinion,  has  been  decifively  ever-ruled,  and  it 
is  now  clearly  underftood,  that  the  law  denominates^  and 

(c)  Lit.  40.  Gwill.  428.  Anon.  Clarke  v.  Stapler,  938.  Carlwright 
Hetl.  27  S.  C.  Hetl.  147.  Flower  t.  Bailey  11 73.  Jertfmy  t.  Stranjc* 
y.  Vaughan.  ways. 

(d)  I  R.  A.  .642.  (A)  2  Vin.  left.  91. 

{e)  Boh.  15 1,  ed.  1760.  (<)  2  Atk.  364.    Gwill.    777. 

(/)  Degge,  p.  ii.  c.  I.  Smith  v.  Wyatt,  5  Br.  P.  C.  58*. 

(^)  C«m.  R.  633.  Gwill.  749»    Gwill*  874.  Sins  v,  Bennett. 


l^aiijs  V.  Pain.  Gwill.  889,.  926. 


adjudges 


Ch.III*  Dhificn  rf  Tifhesj  ^c.  51 

adjudges  tith^  to  b^  greats  or  fmall  according  to  the  intrin* 
&c  nature  of  the  thing,  not  irom  the  quantity,  the  mode  of 
cultivation,  or  the  ufe  to  which  they  are  applied.  Such  (k) 
predial  tithes  as  are  of  the  nature  of  fmall  tithes,  mud  be  fet 
out  purfuant  to  the  ftatute  of  Edward  the  Sixth ;  as  was 
refolved  in  the  cafe  of  apples,  and  as  appears  the  prevail- 
ing opinion  in  that  of  wood,  but  not  pofitively  fo  adjudged.  ' 

in.  Tithes  are  fometimes  divided  Into,  and  treated  of  as 
reil^rial  and  vicarial.  But  this  is  a  lefs  proper  diflin^on 
than  the  two  former,  not  being  like  them  founded  on  the 
nature  of  the  tithable  matters  themfelves,  but  varymg  ac- 
cording  to  particular  endowments  and  local  ufages,  that  be- 
ing in  moft  places  a  redorial,  which  in  fome  comparatively 
few  others  is  a  vicarial  tithe. 

I  proceed  therefore  to  the  fecond  propofed  head  of  this 
Chapter,  namely, the  legal  queftions,and  controverfies, which 
may  arife  between  redors,  and  vicars ;  a  fubjed  clofely  con« 
ticQttd  with  the  divifion  of  tithes  into  great,  and  fmall. 

In  a  learned  work  '(/}  fome  remarks  are  made  concerning 
the  origin^  and  endowments  of  vicarages  ;  a  more  txzQ,  ac- 
count of  which  as  to  fome  points,  may  be  colleded  from  a 
cafe  {m  reported  at  lar^e  by  one  of  our  earUeft  and  beft 
compilers,  whence  it  appears,  that  appropriations  were 
originally  made  to  none  but  but  fpiritual  corporations  fole» 
as  a  dean  or  abbot,  who  {n)j  thereupon,  were  foiwierly  re« 
puted  to  have  the  cure  of  fouls  as  common  incumbents 
have,  and  as  the  latter  are  parfons  for  life,  the  former  and 

his  fucceflbrs  became  parfons  for  even    Afterwards,  and 

« 

(i)    GwiU.  430.  .1.  Norton  t.  vicars  in  the  fame  church  at  this 

Clarke.  day,  fee  Gibf.-  Cod.  t.  xxx.c.  13. 

(/)  1  Vin,  left.  515.  1  Bum.  eccl.  1.  70.  4  Bum.  li^ 

(m)  GrendonT.Biihop  of  Lincoln,  ^  Com.  d.  152.  ft.  43.  G.  3.  c.  84. 

y1. 493.  GwiU.  ij6.  §  Id. 

(ff)  As  to  fpiritaal  nSton  and 

E  a  very 
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Tcry  frequently,  iappropriations  were  made  to  fpiritual  cof- 
porations  aggregate;  who  could  not  colledively  in  the 
parifli-church  fay  divine  fervice,  nor  minifter  the  facrai- 
ments,  and  then  it  became  necelfary  for  ihofe  purpofes,  fo 
fubftitute  a  vicar  competently  {o)  endowed.  From  this 
feurce,  and  the  fubfequent  diffolution  of  the  religious  houfed, 
the  antient  poffeffors,  arofe  the  great  number  of  imprO" 
priate  reftories  at  prefent  in  lay  hands.  The  parties,  whofe 
confent  was  fuppofed  requifite  to  forming  appropriatone, 
were  the  patron,  the  bilhop,  and  the  king  as  king,  (I  mean 
independently  of  his  now  acknowledged  ecclefiaftical  fupre- 
macy),  and  as  king  contingently  entitled  to  efcheats,  and  to 
prefentations  by  lapfe,  which  contingent  rights  were  an- 
nulled by  appropriations.  But  fometimes  the  pope,  claim- 
ing to  be  fupreme  ordinary,  fupcrfeded  the  neceffity  of  the 
bifliop  s  concurrence ;  and  fuch  authority  as  the  Roman 
t^ontiflf  ufed  to  exercife,  is  now  by  divers  ftatutes  transferrcxi 
to  the  king  {p) ;  who  may  therefore  create  de  novoy  and  veft 
appropriations  in  ( j)  in  fpiritualc  orporations,  having  fuccef- 
fion  by  confent  of  the  patron,  or  where  he  is  himfelf  patron 
without  the  agency  of  the  bifliop :  but  it  is  a  prerogative 
not  very  likely  to  be  called  into  exertion* 

» 

When  (r)  a  vicarage  hath  long  continued,  an  endowment, 
akhough  no  inftrument  thereof  befhewn,  (hall  be  pre- 
*  famed  ;  and  the  validity  of  the  appropriation  fliall  not  now 
"be  defeated  from  that  imputed  defeft. 

The  moft  common  mode  of  endowment  of  vicarages  on 
appropriation,  has  been  by  alloting  the  fmall  tithes  to  that 
ufe,  leaving  the  great  tithes  for  the  re&or.     Sometimes  a 

(o)  1  Vin.  left.  3 15-5.  GwiU.  ihiJ.  where  there  is  a  profu* 

^    (f)   Adam    v.    Totbill,   GwiU.  fion  of  learning  on  the  fubjeft. 

436-467.  (r)  12  Co.  4.  Gwill.  158.  Gqr- 

(^)  Qj*  If  tp  lay  corpowtiofls,  inei  v.  Smith. 

7  vicar 
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▼icar  has^  by  a  more  fpecial  endowment,  a  defcribed  portion 
of  the  great  tithes  alfo,  or  of  the  glebe  j  and  (i)  fomctimcs 
he  is  in  part,  or  wholly  provided  for  by  a  determinate  an- 
nual fum  of  money. 

Of  the  difiblution  of  vicarages^  the  work  (/)  above  re* 
fcrred  to,  has  ihortly  treated,  and  here  it  iis  neceflary 
qierely  to  oblerve,  that  a  {u)  vicarage  once  endowed,  is 
not  Reunited  to  the  re&ory  by  non-<prefentation  of  a  vicar 
for  a  long  feries  of  years  ;  but  the  new  vicar  prefented  by 
iapfe,  becomes  eniiiled  to  the  tithes  included  in  the  en- 
dowment. 

No  {w)  tithes  belong  cle  jure  by  original  right  to  the 
vicar,  but  only  derivatively  under  an  endowment,  or  by 
virtue  of  a  prefcription,  which  fuppofes  an  endowment,  by 
one  of  which  dthes  muft  be  ellablifhed  in  proof.  It  is  (.v)  lai4 
down  that  the  original  endowment  cannot  be  prefcribed 
againft  by  the  parfon*  And  there  is  a  {y)  cafe  trarfmitted  to 
us  by  feveral  reporters,  where  the  vicar  being  entitled  tp 
fmali  tithes  generally,  a  cuftomary  payment  to  the  (z)  im- 
propriator in  lieu  of  the  tithe  of  hops,  being  a  fpecies  of 
fmall  tithes,  was  not  allowed  to  operate  in  defeafance  of 
the  vicarial  claim.     Bur   this  fcems  contradifted  by  {a) 


(i)  See  GwiU.  1090.  in  Lloyd  ▼. 
Mortimer. 

(f)  I  Vin.lcd.  320.  &c. 

(m)  t  Cro.  873.  Gwill  221. 
Robinfon  v.  Bedel.  Where  it  isfaid» 
the  not  prefenting  is  the  default  of 
the  parfon.  himfelf.  It  is  true,  that 
the  impropriator  b  the  regular  and 
arigftal  patron,  i  Vin.  lecl.  3(7» 
but  the  impropriation  and  advowfon 
nvay  fubfequently  get  into  UiQio^ 
haods  by  a  feparate  conveyance  of 
one  or  both  of  them .  Gwill.  1 1 28. 
P^vie  T.  X«.  ^rownlo\T« 

E 


rw>  Pal.  42O*.  Str.  87.  Yel.  86, 
Gwill.  226.  Grene  V.  Auften. 

X  Gibf.  cod.  720,  cites  Fringe 
T.  Child,  2  L.  I. 

(y  Gwill.  522,  Rifden  v.  Croudu 

{%)  z  KeL($i2. 

(a)  I  Mod.  216.  Arg.  in  Bennet 
▼.  Read.  Gwill.   1^76.  ibid,   133^, 

'  Ellis  V.  SauU  ^om  i  Anftf.  332. 
And  vice  verfa  payment  of  the  mo- 
dus to  the  vicar  is  a  good  exemption 
againil  the  impropriator.  Bunb.  180. 
Gwill.  6SS'  Woodnooth  ▼.  Lord 
Cobbam, 

1  Other. 
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other,  and  more  recent  authorities }  according  to  ^hich,  a 
modus  or  cuflomary  payment  to  the  re&or  is  a  good  bar 
to  the  vicar.  For  all  tithes,  ^eat  and  fmall,  belonged  ori^ 
ginally  to  the  reftor,  who,  though  (b)  not  a  neceffary  party 
Co  appropriations  made  when  the  church  is  full  to  take 
place  upon  avoidance,  has  yet  been  confidered  argumen* 
tatively  and  in  the  abftrad,  as  the  endower  of  the  vicarage, 
that  being  derived  out  of  the  entire  rectory ;  and  the  vicarage, 
therefore,  has  been  fuppofed  more  recent  than  the  cuA 
tomary  payment,  which  is  always  taken  to  be  of  imme- 
morial antiquity ;  confequently,  as  to  the  fmall  tithes  in 
particular  covered  by  the  modus,  the  re£kor  at  the  time 
of  the  endowment  had  not  them  infpecie  to  beftow :  b^- 
fides,  that  the  parifhioners  have  an  intereft  and  claim  to 
eilabliih  the  cuftom  of  the  modus.  On  the  other  hand, 
where  {c)  a  lay  impropriator  claimed  tithe  of  hay  under  a 
grant,  which  exprefsly  mentioned  it  in  the  third  year  of 
James  the  Fu^,  but  feveral  inftances  were  (hewn  of  mo- 
dufes  or  cuflomary  payments  made  to  the  viqir  by  parifiir 
loners,  who  had  no  tithable  ground  but  meadow,  this 
^the  was  prefumed  to  belong  to  the  vicar,  and  to  be  covered 
by  fuch  immemorial  payments  not  havbg  beoi  received 
by  any  impropriator  for  one  hundred  and  ti^enty  years, 
^hich  had  elapfed  fmce  the  grant. 

And  farther  in  favour  of  vicars  (^,  prefcription  may 
other  fupply  the  lofs,  and  ftand  in  the  place  of  the  origi* 
nal'  eiidowment  where  none  appears ;  or  where  fuch  tnftru- 
ment  is  produced,  may  operate  in  addition  to  what  is 
therein  expreifed.  Thus,  in  {e)  cafe  no  endowment  is  forth-? 
coming,  but  the  vicar  hath  been  ufed  to  receive  fuch  (mall 

(*)  Gwill.  146.  W  Gwill.  la3».JackfoIlT.Wal- 
W  BunU.  262.  Gwin.  675.810116  ker,  ibid.  1248.  Rtync  t^  i?owlctt^ 
V.  Rideam.  iHJ.j^li,t. 
(4)  Gibf.  cod.  720. 
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tithes  as  have  m  fad  arifen,  it  fhall  be  prefumed,  that  he 
i¥as  endowed  of  all  fmall  tithes  arifing  and  to  arife ;  and  this 
prefumption  will  entitle  him  to  the  tithe  of  new  tithable 
matters  of  modem  introdu£Uon,  as  virtually  comprifed 
-within  the  endowment.  On  the  other  hand,  where  (/)  an 
joftrument  of  endowment  is  produced^  and  where  the  vicar 
lias  ufed  from  time  immemorial,  or  for  a  long  fpace  to 
take  particular  tithes,  he  fliall  not  be  concluded  by  th^ir 
not  being  expreiTed  in  fuch  inftrument ;  but  it  fhall  be  in- 
tended, that  the  tithes  fo  conftantly  received,  were  added 
to  the  vicarage  by  fome  {g)  antient  and  lawful  ,or  voluntary 
{b)  augmentation* 

Where  endowment  is  expreiTed  in  words  of  ambiguous 
lignification,  ufage  muft  fix  the  conftru£lion.  Thus,  the 
word  **  garba*^  (which  (i)  has  been  varioufly  underftood, 
but  properly  means  grain,  or  fruits  of  the  earth  bound  up 
in  fheaves),  has  {k)  been  determined  to  comprehend  the 
tithe  of  hay  or  otherwife,  and  in  favour  of,  or  againfl  the 
vicar  according  as  the  cuflom  has  differently  prevailed. 
So  (/)  alfo  the  words  "  altaragium,  et  minuta  decimal* 
(the  former  of  which  is  very  frequent  in  endowments)  may, 
by  reafon  of,  and  in  conformity  to  antient  and  eftablifhed 
ufage,  give  a  right  to  tithe  wood  to  the  vicar,  though  this 
dejure  is  a  fpecies  of  great  tithes.  Endowment,  (m)  or  pre- 
fcriprion  which  prefuppofes  one,  are  as  we  have  before  feen 
neceflary  to  entitle  the  vicar  to  any  fpecies  of  tithes.  But 
it  hath  been  judicially  {n)  declared,  that  when  the  vicar 

(/)  Har4.   328,    Owill.    514.  (i)  iCro.  633.  Gwill.  107.  Barf* 

Twifs  V.  Bnzenofe>  ColL  d^Ie  v.  Smith.     Gwill.  1244.  Og- 

[g)  Sec  X .  W\tk,  led.  318.  lander  ▼.  Lord  Potnfret. 

{b)  Perhaps  not    unfrequenlly ;  (/)  Degge,  p.  ii.  c.  x.  2  Bui.  27* 

the  fame  Ticaragc  repeatedly  fo  aug-  Gwill.  1573.  Rcynolda  ▼.  Greene, 

mented.  in  Devie  T.  Lord  Brownlow.  (m)    GwilL  XjlS,     Awdry  ▼• 

Gwill.  1128.  Sinallcqmbe, 

U;  Gwil!.  882,  3,4,  8.  IJ57.  in)  Ibid. 

£  4  ^^  produces 
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produces  ^  endowment,  then  the  fituation  of  the  parties 
is  reverfed,  the  prima  facie  title  to  the  extent  of  the  en- 
dowment is  in  favour  of  the  vicar>  and  if  the  reAor 
would  claim  any  of  the  articles  comprehended  within 
the  terms  of  it,  the  onus  frobandi  is  thrown  upon  him. 
In  fuch  cafe  it  is  incumbent  on  the  reftor  to  give  fuch 
clear  and  cogent  evidence  of  a  ufage  in  the  pftriih  in  his 
favour,  with  refpeS  to  the  articles  he  would  infill  upon, 
zs  ihall  narrow  the  terms  of  the  endowment,  and  induce 
^  prefumption  that  the  parties  interefted  in  the  tithes  had 
come  to  fome  new  agreement :  that  fome  diflferent  ar-^ 
rangement  had  been  made  with  refpe£t  to  the  diftribu- 
tion  of  the  tithes  between  the  date  of  the  inftrument  (^), 
and  the  difahliiig  (l^ute  of  Queen  Elizabeth^  An  m-^ 
itance  of  fuch  attempt  being  made  on  tlie  part  of  a  redor 
occurred,  where  if)  competent  proof  having  been  exhibit^i 
c4  ^f  «4^  endowment  of  the  fmall  tithes  generally,  accom- 
panied by  fome  flight  ^d  imperfefb  teilimony  of  a&ual 
payment  of  them  ;  on  the  other  fide  there  was  produced 
wrjttqx  evidence  of  the  yicar's  b^g  entitled  only  to  a 
houfe,  ^  clofe,  and  a  fmall  annual  penfion,  which  precife 
fum,  indeed,  it  did  not  appear  he  had  ever  fubmitted  to 
receive  j  the  court  referred  it  to  the  decifion  of  a  jury, 
whether  the  vicar  \^  intitled  to  all  fmall  tithes.  This 
cafe,  and  (j)  another  a  few  years  preceding  it,  appear  to 
confirm  the  pofition  that  an  endowment  is  not  conclufive 
evidence  of  ^  vicar's  rights,  but  that  a  variation  may  law^ 
ftilly  be  made  ^n  it  by  new  agreen  en^s  confirmed  by 
pfage.  In  (r)  another  cafe,  an  ifiue  having  been  direded 
%o  afgertain  whether  a  fpecified  parcel  of  lands  ufually  paid 
|ithe^  to  the  yicar  of  A.  or  to  the  re£tor  of  B.  (who  wai 

(0)  3  BL— Cpmm.  320^  t«  d^yno. 

{p\  gwill.ia58.    Carrv.  Hea-r        (r)  iBunb.  87.  GwilL  ft;.  Foi 
ton«.  .  ▼•Rtttty. 
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not  a  party  to  the  fuit),  the  jury  found  it  had  paid  tithe  to 
neither,  but  lay  within  the  parifh  of  A. ;  the  court  refolved, 
that  the  vicar  being  endowed  of  all  fmall  tithes  within  the 
parifh,  though  {s)  they  have  never  been  paid,  has  the  fame 
right  to  all  within  his  endowment  without  ufage,  unlefe 
ufage  to  the  contrary  be  fhewn,  as  the  reftor  has  of  common 
right,  and  decreed  for  the  vicar  accordingly.  Indeed,  the 
court  has  peremptorily  decided  upon  the  conftruflion  of  an 
endowment  without  any  intervention  of  a  jury,  namely,  (f) 
where  a  vicarage  was  endowed  with  the  third  part  of  the 
tithes  of  a  manor,  it  was  refolved,  that  the  vicar  fhould 
have  tithes  as  well  of  the  freeholds,  as  oftke  demefnes,  and 
copyholds.  But  (as  may  frequently  be  the  cafe)  where 
{u)  intricate  queflions  arife  between  an  impropriator,  and 
vicar  concerning  the  effeft  of  endowments,  and  grants  of 
augmentation,  or  concerning  boundaries,  and  local  Gtua- 
tion,  matters  involved  in  the  mills  of  antiquity,  and  ob« 
fcured  by  the  changes  of  time  eifeOuated  by  drainages, 
inclofures,  or  the  like,  the  court  has  ufually  remitted  the 
folution  of  thefe  difficulties  in  the  ihape  of  properly  framed 
iifues  to  the  inveftigation  of  a  jury,  on  fome  occafions  aided 
by  a  formal  view  of  the  premifes ;  without  which  approved 
mode  of  examination  in  controveriies  of  this  nature,  the 
vicar^s  right,  at  leaft  unlefs  very  clear  and  fatisfaftary, 
Qught  not  to  be  afted  upon  by  a  court  of  equity. 

It  has  been  (w)  determined,  that  if  a  vicar  is  endowed 
generally  of  part  of  the  glebe  of  the  parfonage,  he  fliall  not 
pay  tithes  to  the  parfon,  quia  decimqs  ecclefia  ecdejia  reddere 
non  debet.    The  (»)  great  tithes  of  fuch  glebe  belong  to  the 

{t)  GwSl.  it68.  Fyne^  v.  Or*  Brownlow. 

^ayno-  (w)  GwiO.    470.    Walrick    t« 

(/)  Qw.  58.  I  Cro.  462.  Gwill.  Cropton.    Ibit).  J37.    fSasden  v# 

|j€8.  Higham  v.  Beft.  Ryall. 

(,0  GvriU.  IJ28..  Jl^fie  y.  J^prd  {k)  Bm4 

yicar, 
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Ticar,  although  not  entitled  to  any  other  great  (ithes  with* 
in  the  pariih,  and  to  the  vicar  for  the  time  being ;  info- 
much,  that  if  a  vicar  fo  circumftanced  demifes  his  portion 
of  glebe,  ^diich  is  fown  with  com,  and  then  dies,  the 
next  vicar  Ihali  have  the  tithe  of  the  CQrn,.  and  not  the 
impropriator  \  on  the  other  hand,  if  the  iy)  endowment  is 
Q>ecial,namely,  that  the  vicar  (hall  have  fo  much  of  the  glebe, 
paying  tithes  thereof  to  the  parfon,  fuch  ftipulation  mud 
prevail ;  and  conftant  payment  of  tithes  to  the  parfon  by 
the  vicar  will  be  evidence  to  a  jury,  that  this  was  in  faft  the 
condition  of  the  endowment,  in  cafe  the  original  inftrument 
thereof  is  not  to  be  found*  Under  (z)  an  endowment  of 
fmall  tithes  generally,  a  vicar  is  not  entitled  to  the  fmall 
tithes  of  the  parfon's  glebe,  but  if  the  endowment  includes 
the  fmall  tithes  of  fuch  glebe  by  exprefs  nomination,  the 
parlbn  himfelf  fliall  pay  them  to  the  vicar. 

There  are  in  fome  parts  what  are  called  {a)  parochial 
cbapelries  or  perpetual  curacies ^  of  a  nature  diftind  from 
mere  chapels  of  eafe,  attributed  in  general  to  a  prefumed 
union  of  parishes,  whence  one  has  fubfequently  been  con- 
lidered  as  the  confolidated  parifh  church,  and  the  prefenta* 
tion  to  it  has  been  cum  capelld  annexd.  Thefe  words 
may,  indeed,  confer  on  fuch  prefentee  when  in  full  poifef- 
fion,  the  power  of  nomination  to  the  curacy,  but  they  alfo 
import  the  foundation  of  a  chapel  having  fubftantive  rights 
of  its  own.  And  the  fame  may  be  farther  evidenced  by  the 
accuflomed  folemnization  of  baptifm,  and  (epulture  within 
the  precin£ts ;  or  by  eftabliihing  in  proof  a  prefcription  ex- 
empting the  dwellers  within  the  chapelry  fix)m  contributing 
to  the  repairs  of  the  fuppofed  mother-church.    Such  per- 

ij)  Ginll.  470.  Walrick  ▼.  Crop*    Blincoe  t.  Barkfdije. 
loi.  («)  2  Vea.  43  f.  Attorney  Ge» 

(«}  I  Cro.  578.    OwiQ.   197.    ncral  ▼.  Beretoa. 

•  7  pctual 
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j>etual  curate,  except  in  being  nominated  inftead  of  prefent* 
ed,  inftituted,  and  induced  to  his  chapelry,  diflfers  but  litde 
from  a  common  vicar,  and  is  {b)  capable  of  holding  tithes  ; 
but  capable  only,  and  muft  like  a  vicar  prove  his  claini. 
For  here,  the  rule  n>ay  be  thought  to  have  peculiar  force, 
that  without  due  proof  to  the  contrary,  the  redor  is  entitled 
to  all  the  tithes  great,  and  fmall  within  the  parifh. 

Sometimes  the  controverfy  between  a  refter  and  vicar  Is 
confined  to  the  (imple  queftion,  whether  the  tithes  in  dif* 
pute  are  great,  or  fmall. 

I  have  already  given  a  general  defcriptlon  of  fmall  tithes, 
and  have  obfervdd,  that  feeds,  while  remaining  in  that 
ftate,  are  fo  clafTed,  though  the  produce  from  them  whea 
come  to  maturity,  may  form  a  fpecies  of  great  tithes  j 
thus  clover  feed  is  of  the  former,  and  clover  hay  of  the 
latter  denomination.  The  following  produdions  (fome  of 
them  after  much  controverfy)  have  been  judicially  ranked 
^mong  fmall  tithes,  and  when  a  vicar  is  endowed  with  fmall 
tithes  generally,  by  fuch  endowment  belong  to  him.  i .  All 
i^c)  manner  of  garden  herbs,  roots,  and  fruit ;  2 .  The  valuable 
^cle  pf  hop  {d)  i  3.  Potatoes,  (tf)  though  fown  in  large  - 

(i)  Gwill.  1345.  Tambcrlainv.  in  fuch  vicar's  and  hit  own  ntoe, 

Humphrey.     The  fta.  31    G.  3.  and  the  appointmeat,  thou^rh  nonu* 

c«  19.  for  the  cull iTation  ^f  madder^  nally  for  life  being  revocable  in  its 

4ire6):8  the  appointed  ptcuniary  pay*  natt^re,  he  was  therefore  adjudged 

ment  to  be  made  to  every  parfon,  not  to  have  fuch  a  permanent  i.i* 

vicar,  curate^  or  impropriator.    In  tereft  at  to  enable  him  to  maintain 

the  cafe  Bunb.  %^^•  Gwill.  677.  th-  fuit.    ^ 

Price  V.  Pratt,  the  plaintiff,  though  (^)  Degge,  p.  ii.  c.  i. 

calling  himfclf  perpetual  curate  of  \d)  Hut.  78.  cant,  but  fee  GwilL 

an  endowed  chapel,  feems  in  trutli  522.  Rifden  v.  Crouch  ;  ibid«  IS%9* 

to  have'^cen  much  in  the  fituation  1557.  in  Knighon  t.  Halfey,  Com* 

of  an  ordinary  curate ;  the  fuppofed  R.  638. . 

endowment  being  ««cent1nfthmients  [e)  2  Atk.  3(4,  GwUl.  777*  Smith 

from  the  late  and  prefent  vicar^  to  t,  Wyatt* 
fyt  for  tithes  within  the  chapelry 

quantitiesy 
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quantities,  vehich,  as  we  have  before  feen,  does  not  alter  the 
nature  of  the  tithe ;  4.  Turnips  (/)  as  it  feems  by  the  like 
analogy ;  5.  Saffron  (f ),  though  fown  in  a  field  which  be- 
fore produced  com,  and  then  yielded  tithe  to  the  parfon  ^ 
And  e  converfo^  where  a  vicar  is  entitled  to  the  tithe  of  hay, 
if  a  meadow  is  changed  into  Arable,  the  redor  ihall  have 
the  tithe ;  6.  Colefeed  {b)  reaped  from  feveral  acres  ;  7. 
Teazels  (/)  (a  plant  ufed  by  clothiers),  though  from  their 
firft  introdudion  into  the  pariih,  the  tithe  thereof  had  unin- 
terruptedly  been  paid  to  the  impropriator;  and  laftly 
(*)  wood,  like  mod  of  the  preceding,  an  article  of  con-» 
fiderable  value,  and  expenfive  culture.  On  the  other  hand, 
tarts  (/)  cut  green,  or  harvefted,  and  made  into  dry  and 
winter  fodder,  have  been  adjudged  as  great  tithes  to  belong 
to  the  impropriator,  or  his  leffee,  becaufe  as  it  feems  they  are 
of  the  nature  o£hay.  As  to  peas  and  beans,  in  a  cafe  in  which 
a  (m)  vicar  was  by  cuftom  intitled  to  tithes  of  thofe  articles 
planted  and  managed  in  a  gardenlike  manner,  or  to  a  com- 
pofition  in  lieu  of  fuch  tithes,  his  right  was  allowed  to  pre* 
vail.  But  this  determination  refts  upon  the  ground  of  pre- 
fcriptivc  ufage:  Without  (/i)  a  fpedal  endowment,  or  prefcrip- 
tion  regularly  and  properly  proved,  tithes  of  peas  and  beans, 
however,  or  wherever  cultivated,  are  great  tithes,  and  be- 
long to  the  redor,  or  impropriator,  and  they  may  be  in- 
cluded under  the  term  **  deqmae  garbarum  ;"  it  being  fup** 


{/)  3  Buroy  eecl.  1.  438.  Gwill. 
944.  Beaumpnt  ▼.  Shilcot^  bill  by 
Ticar. 

{g)  I  Cro.  467.  Qwill,  166,  Bed- 
kgfield  T.  Feak. 

(b)  GwilL  533.  Efli  V.  Wim- 
berley. 

(i)  Qwill.  564.  5.  ^,  JIunt  T. 
Codrington, 

W  Dcgge,  p.  ii.  c.  J.  CWrill, 
428.  Norton  V.  Clarke,  5  Cro.  a8| 
Putt  77.  Udal  T.  TiniWl 


(/)  Gwill.  742.  5*  Steers  ▼.  Braf* 
fier,  where  indeed  the  vicar  claimed 
tithes  of  hay  J  but  entered  into  no 
proofs  ibid.  n.  Hodgfon  v.  Smith. 

(w)  2  Br.  R.  C,  31  Gwill.  615. 
^uflon  V.  Nicholas. 

(«)  Grumley  ▼.  Burt,  Bunb>  169. 
Stephens  ▼.  Martin,  there  cited. 
Gwill.  649.  6^5.  3imt  v.  Benncttj 


pofed 
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pofed  that  they  werd  a£hially  garbed,  or  bound  in  f^eaveft 
when  the  word  **  garba**  was  introduced  into  the  canon 
law ;  fince  which  time  barley,  oats,  and  peas  have  not 
been  garbed ;  ahhough  wheat  continues  to  be  fo,  becaufe 
the  ftraw  is  of  value,  and  it  is  of  importance  to  preferve  it 
unbroken. 

In  corroboration  of  the  true  diflinftion  depending  on  the 
nature,  and  not  the  quantity,  or  the  locality  of  the  things 
tithable.  Lord  Hardwicke  C*  in  a  cafe  before  him  (o)  dc- 
dared,  that  if  this  fort  of  roots,  namely,  potatoes,  ihould  be 
called  fmall  tithes  when  planted  in  gardens,  and  gi'^t  when 
planted  in  fields,  it  would  introduce  the  utmoft  confiifiony 
and  muft  Vary  in  every  year  in  every  parifh.  Therefore 
^Jieat  (p)y  or  com  fown  in  a  garden  or  orchard  does  n(^  lofe 
its  genuine  and  intrinfic  quality,  but  continues  a  ^cie$  of 
great  tithes  belonging  to  the  re£lor,  and  not  to  the  vicar. 


{9)  9  Atk,  36^. 


^)  Mo.  909. 


». 
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CHAPTER  THE  FOURTH. 

Tiin^s  titrable  of  common  rights  and  the  manner  of  tithing 

them  refpe6lively.  -^ 

TT  muil  (a)  not  be  inferred  from  the  terms  of  the  defi* 
nition  in  the  beginning  of  tibe  Second  Chapter^  that 
tithes  are  the  tenth  part  of  the  encreafe  yearly  ariiing 
from  the  profits  of  Iands>  &c."  that  this  neceflity  of 
axmual  renewal  is  ftridly  and  univerfally  true  of  all  fpedes 
even  of  predial  tithes.  To  mizt,  and  perfonal  tithes^  that 
part  of  the  defcrlptidn  does  not  at  all  apply.  Indeed,  if  land 
hath  once  borne  this  annual  burden^  the  principle  is,  that 
it  ought  not  to  be  again  charged  in  the  courfe  of  the  fame 
year.  But  lands  fown  ^rith  clover  (6),  which  hath  a  more 
frequent  encreafe  than  once  a  year,  ought,  it  feems,  to 
pay  tithe  ^  often  as  the  produd  is  renewed.  So  tithe 
has  been  decreed  to  be  paid  for  a  fecond  crop  of  turnips  (c), 
diough  it  was  infilled  they  were  fown  for  meliorating  the 
foil  againft  the  next  year's  crop.  On  the  other  hand,  it  (^ 
was  very  early  confi4ered  as  no  obje&ion  againft  the  tithable 
capadty  oifylva  cc^dua^  or  wood  ufed  to  be  cut,  or  lopped, 
that  it  was  not  renewed  annually.  In  like  manner,  fafiFron 
(/)  is  tithable,  though  generally  gathered  but  once  in  three 
years. 

(«)  1  Vin.  leA.  97.  reaewal  like  the   cafe  of  pginmt 

(*)  3  Bum.  ecd.  L  ,^77,   GwiD.  Gwill.  838.  in  WsltQn  t.  Trypn, 

584.  WiUienDgtOB  t.  Harris.  but  as  to  the  entry,  7  R.  2.  liee  its 

(«)  GwiH  606.  Han  T.  Fitz.  autlienticity  queftion^  ibid  83 1.  a. 

{£)  Gwill  9.  A.  D.  18x4.  7  *•«•        W  Wood.  inft.  L  En^.  \)%.  ed. 

SecHiie   it  if    an  ordinary  fitOid  1763^ 

Of 
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Of  (/)  common  right  tithes  of  aftermath j  or  an  after- 
crop of  grafe  mown  from  land  before  mown  in  the  fame 
year,  where  there  is  no  prefcription  or  cuftom  againft,  or 
in  difcharge  of  the  claim,  ought  to  be  fet  forth  and  paid. 
For  otherwife  there  would  be  left  open  a  dangerous  oppor- 
tunity of  defrauding  the  redor.  But  the  ig)  occufner  of 
land  is  not  bound  to  make  into  hay  the  tithe  of  the  grafs, 
which  he  cuts.  And,  therefore,  a  [b)  prefcrq>tion  that  the 
occupiers  of  meadow  ground  within  the  partfh,  have  ufed 
(o  make  the  firfl  vefture  into  hay,  and  pay  the  tenth  cock  in 
fatisfadiA  of  the  tithe  of  fuch  firft  vefture,  and  alfo  of  the 
aftermath  has  been  adjudged  a  good  and  legal  prefcription, 
and  difcharge  of  the  tithe  of  the  aftermath.  So  a  man  (/) 
prefcribed  where  the  grafs  grew  in  wet  places,  that  in  con* 
fideration  of  his  carrying  it  out  of  fuch  watery  Aground  and 
to  another  drier  fpot,  to  make  it  into  hay,  he  was  to  be  diP 
charged  from  the  tithes  of  the  aftermath,  aad  this  prefcrip- 
tion was  alfo  allowed  to  prevail.  In  another  (k)  cafe, 
where  in  order  to  ftay  a  fuit  in  the  fpiritual  court  for  the 
of  the  latter- math  of  clover-grafs,  a  cuftom  was  fugge(led, 
that  every  perfon  having  any  meadow,  or  iarm  within  the 
parifh  in  which  any  has  been  gotten  or  arifen,  hath  been 
ttfed  and  accuftomed  to  make  the  firft  math  or  tonfure  of 
the  grais  into  cocks  of  equal  quantities  at  his  own  cofts  and 
charges,  ^md  to  fet  out  the  tenth  cock  for  tithes  for  the 
vicar  in  full  fatisfadion  ofall  and  (Ingular  the  tithes,  as  well 
of  the  former  as  of  the  latter  mowing,  and  that  the  vicars 
of  that  pariih  have  always  from  time  immemorial  accepted 

(/)  I  R.  A.' 640.  Gwfll.  531.  473,JohnfonT.  Awbrey,  Boh.  55, 

Margette  v.  Butcher,  fee  8  Vin.  abr.  56.  ed.  1 760,  i  R.  A.  648. 
574.  Woodinft.  265.  3  Burneccl.        (i)  GwiU.  477.  in  Andrews  ▼« 

1. 41^*  Lane.  i 

(f)  iR.A.664.aWms.  522.3.        (i)  Lut.  1071.  GwilL  571.  Dui> 

in  Fox  T.  Ay<le.  '  rant  v.  Booty. 

{h)  Mo.  910.  X  Cro.  65o.  GwiU. 

and 
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and  talcen  Hie  faid  tendi  cock  accordingly  ;  it  feems  Co  have 
been  thought  a  good  cuftom  as  laid,  and  no  difference  vras 
made  between  the  lattrr-math  of  ciover-grafs,  and  ordinary 
grafs':  But  iiccefiio  probat  regulam^  and  the  inftancet 
alleged  are  variatioDS  from  the  general  do Arine>  that  with-^ 
out  fome  fpedal  cuftom  or  prefcription  to  the  contrary, 
not  (/)  unreafonable  in  itfelf>  aftermath  is  tithable. 

On  the  other  hand,  for  after-pafture  no  tithe  is  due,  that 
is  the  occupier  of  grounds  which,  have  paid  the  tithe  of  hay 
16  difcharged  of  common  rght  from  the  tithe  of  agiftmmt 
of  the  fame  land  in  the  fame  year,  becaufe  here  the  prin* 
ciple  prevails,  that  one  and  the  fame  land  (hall  aafwer  but 
one  tithe  for  one  y^ar.  On  this  point  the  {m)  authorities 
are  very  numerous,  in  fome  of  which  the  rule  is  laid  down 
as  well  as  to  ftubbk-land  which  had  paid  tithes  of  com,  and 
was  afterwards  in  the  fame  year  depaftured  by  catile,  as 
fields  from  which  hay  had  been  mown.  For  this  courfe 
or  pra£t  ce  of  after  pafture  is  not  fo  open  to  fraud  as 
that  of  aftermath.  Neither  does  it  impoverifh  the  land 
agifted  after  its  being  cropped,  and  tithed  There  is,  there- 
fore, a  manifeil  difference  between  the  cafes.  If  {n)  how- 
ever there  really  was  any  fraud  in  the  matter,  and  from  a 
finifler  view  more  grafs  was  left  by  the  feythe  in  the  mow« 
ing  than  is  ufual,  then  it  is  reafonable  that  tithes  fhould  be 
paid  for  fuch  after  eatage,  or  agiftment.^ 

Farther,  tithe  {o)  (hall  be  paid  of  the  hay  produced  from, 
orchards,  though  the  fruit  grown  in  them  was  tithed  the 

« 

(/)  2  Bull.  ^39.  Keep,    GwiU.    1335.   in   Ellis  t* 

(m)  Yel  86.  <;will.  S26.  Greene  Saul,  from  i  Anftr  332. 

T.  Auften,  Bunb.   7.   Gwill.  613.  (n)   Boh.  57.  cites  2  Bui.  238. 

Ayd  V  Flower,  Bunb.  78.  GwiU.  not  in  point. 

629.  Frankly n  t.  Mafter,  &c.  of  (o)  Degge,  p.  ii,  c.  3.  «  In*. 

St.  Crofs,  Gwill.  779.  Chapman  T.  652. 

fame 


'A 


»      » •   -*» 


■iw^i  <m     I    )   iiii  —mi 


Ch.  IV.      Things  Tithable  of  Common  Rights  ^c.   '         65 

fame  year  as  apples,  p^rs,  cherries,  or  the  like*  And  if 
fuch  orchards  are  fown  with  any  kind  of  grain,  the  com 
ihall  be  tithed.  For  the  hay,  corn,  and  grain  are  fpecies 
diftinft  from  the  fruit.  -  * 

I  "fhall  take  this  opportunity  of  mentioning  alfo,  that  if  a 
man  fell  his  grafs  before  it  is  cut  down,  the  vendee  thus 
commmencing  owner  of  it,  and  not  the  vendor,  muft  dif- 
charge  the  tithe.  The  fame  (p)  rule  prevails  as  to  nurfery- 
plants,  and  com ;  ^f  they  are  fold  Handing,  the  vendee 
muft  pay  the  tithe,  but  if  the  owner  pulls  up  the  plants 
and  fells  them,  or  if  he  fells  the  corn  after  feverance,  fuch 
vendor  is  liable  to  this  duty.  So  likewife  where  (y)  a  man 
fold  the  (r)  toppings  and  loppings  of  oak,  afli,  and  elm 
Handing  and  uncut,  the  vendee  cut  them,  and  the  parfox\ 
fued  the  vendor  for  tithes ;  the  fuit  as  againft  the  latter  was 
difmilTed.  But  the  vendor  (j)  of  wood  cut  by  himfelf,  and 
fold  for  fuel,  is  the  party  to  be  charged.  In  the  fam^ 
manner  if  a  (/)  parifhioner  fevers  his  grafs  and  makes  it 
into  reeks  or  cocks,  and  then  fells  it,  no  fuit  can  be  main* 
tained  againft  the  vendee  for  the  tithes. 

After  the  preceding  remarks  in  regard  to  predial 
tithes  becoming  due  once  a  year,  with  the  fpecified  excep- 
tions to  that  rule,  and  as  to  the  refpedUve  fituations  of" 
vendor  or  vendee  touching  the  above  matter,  (confiderations 
which  feemed  not  wholly  inappofite  in  this  place),  I  pro* 
ceed  to  the  general  fubjed  of  this  chapter,  namely,  things 
tithable  of  common  right.     The  principal  of  thefe  are  : 

(^]  Hard.  380.  GwUl.  515.  Grant  ing  the  ftatutc  of  Syha    Cddua^ 

▼.  Hedding.                                    ^  which  •  ttfage  au  ilTue  was  dire^cd 

.   {q )  G will.  SZ  7 '  Tafwell  v.  AthilL  to  try . 

(r)  Which  it  is  there  (aid  are  (/)  i  R.  A.  656.  Ellis ▼.  Drake, 

sot  tithable  without  a  cuftom,  but  (f)  2  Rol.  K.  78.  Cat  men's  cafe, 
may  be  fo  by  ofage  notwithftand- 

F  I.  Corn 
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I.  Corn  and  grain.  Thefe,  and  other  predial  tithes  are 
by  ftatule  2  and  3  £d.  VL  c.  1 3.  required  to  be  truly  and 
{uftly  without  fraud  or  guile  divided,  fet  outj  yielded^  and 
piaid :  and  no  perfon  is  allowed  to  take  or  carry  away  the 
fame  before  he  hath  juilly  divided  or  fet  forth  for  the  tithe 
the  tenth  part  thereof^  or  otherwife  agreed  for  the  fame 
with  the  parfon,  vicar,  or  other  owner  or  farmer  of  the  fame* 
tithes,  under  the  pain  of  forfeiture  of  treble  the  value  of 
the  tithes  fo  taken  away  :  and'  whenfoever  the  faid  predial 
tithes  (hall  be  due,  and  at  the  tithing  time  thereof,  it  (hall 
be  lawful  to  every  party  to  whom  any  of  the  faid  tithes 
ought  to  be  paid,  or  his  deputy  or  fervant,  to  view  and  fee 
their  faid  tithes  to  be  juftly  and  truly  fet  forth,  and  fevered 
from  the  nine  parts,  and  the  fame  quietly  and  undifturbedly 
to  take',  and  carry  away.  Here  it  may  be  firft  obferved,  that 
acuftom  or  prefcription  of  tithing  without  the  parfon's  view 
of  the  proceeding,  or  of  the  nine  parts  from  which  the  tenth 
is  fevered,  is  void :  as  was  (;/)  determined  in  refpeQ:  to  fleeces 
of  wool,  a  fpecies  of  mixt  tithes  ;  it  being  infifted  to  be 
againft  common  reafon,  that  any  man  fhould  judge  or  divide 
for  himfelf,  and  then  tiike  choice  of  his  own  divifion ; 
for  the  truth  of  the  tenth  depends  upon  the  proportion  it 
holds  with  the  lune  parts,  and  therefore,  for  the  parifluoner 
who  is  in  the  nature  of  an  adverfary  to  the  parfon  in  this 
cafe,  to  fet  out  a  part  for  the  tenth,  which  he  only  affirms 
to  be  juft,  is  to  give  him  merely  power  to  tithe  as  he 
thinks  proper,  and  the  prefcription  were  as  reafonable  as 
to  fay  plainly  that  he  might  fet  out  what  tithe  he  pleafes. 
In  regard  to  tithes  denominated  predial,  of  which  I  am 
now  fpeaking,  the  reafoning  as  well  as  the  words  of  the 
llatutc,  pleads  more  flrongly  againft  the  validity  of  fuch  s^ 
cuftom  or  prefcription  as  I  have  juft  mentioned*    But  oii 


(«)  Hobi  X07.  Owill.  279.  WilfonY.bifliopofCirliflc. 
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the  other  hand,  there  is  (w)  by  the  general  law  no  ne- 
ceffity  for  giving  notice  of  the  fetting  out  of  tithes  as  hath 
been  repeatedly  adjudged,  though  alledged  to  be  otherwife 
by  the  law  eccIefiaflicaL  In  the  laft  of  thefe  adjudged 
cafes  it .  was  argued  at  the  bar,  that  as  to  the  view  the 
ftatute  was  introduftory  of  a  new  law  j  which  tends  to 
(hew,  that  at  the  fetting  out  of  other  than  predial  tithes, 
the  parfon  has  ftill  no  authority  to  be  prefent ;  but  I  cannot 
think  that  the  common  law  eiifcludes  him  from  infpeftinga 
tranfaftion  in  which  he  is  io  immediately  interefted,  when 
he  happens  to  be  acquainted  with  the  time  of  its  taking 
place,  and  choofes  to  attend.  Indeed  we  have  juft  feen,  that 
even  a  fpecial  cuftom  to  fuch  effeft  is  void,  and  though 
notice  of  a  parifhioner's  intended  time  of  fetting  out  the 
predial  tithes  is  not  neceflary  generally,  it  (jc)  may  be  fpe- 
cially  requifite  by  virtue  of  a  local  cuftom  for  that  purpofe, 
fuch  cuftom  having  been  adjudged  good  and  binding,  and 
(as  the  chief  juftice  thought)  fo  intrinfically  proper,  that 
very  flight  evidence  would  be  fufEcient  to  prove  it.  Where 
{y)  fuch  cuftom  prevails,  an  hour's  notice  is  infufficient. 
The  redor  has  other  funflions  to  attend  to,  which  may 
detain  him  at  the  oppofite  extremity  of  the  parifh.  The 
notice  Iholild  be  fuch  as  to  give  him  time  to  infped  the  fetting 
out  of  the  -tithes,  and  to  fee  that  he  is  hot  defrauded  of  his 
dues.  The  cuftom  relied  on  muft,  however,*  be  pofitively 
alleged.  For  {z)  where  the  leflfee  of  an  impropriator 
brought  his  bill  for  tithes  of  wheat,  and  other  grain,  and 
ftated,  that  by  the  cuftom  in  that  parifli,  the  occupiers 
ought  to  give  notice  to  the  perfon  intitled  to  the  tithes  of 

(w)  Noy.   19.  Spencer's   cafe,  [x)  ]^urr.  1891.  GwHL  918.  But- 

1  R.A.643.  Chafev.  Ware,  2  Vent,  ter  v.  Hcathby. 

48.  Anon.  Com.  R.   22.   Gvvill.  (jr)  3  Anllr.  640.  Gwill.  1438. 

1579.  Gale  ▼.  Ewer.  But  Sty.  342.  Tennant  v.  Stubbing. 

cited  in  fomoof  thefe  book*  does  («)  Bunb.333.Gwill.739.  Beavei 

not  fupport  this  poiQt.  v.  Spratley. 
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fetting  forth  the  fame,  or  there  was  form  other  cufiom  of  the 
like  nature  J  and  that  the  defendant  had  not  given  notice, 
and  prayed  an  account,  two  objedions  were  raifed :  Firft, 
the  unreafonablenefs  of  the  cufiom  was  infifted  on,  for  the 
perfon  intitled  might  live  a  hundred  miles  out  of  the  parifh  ; 
but  to  this  it  was  anfwered,  that  notice  to  the  fervanf 
would  be  good  in  that  cafe  :  Secondly,  it  was  obje£led,  that 
the  cuftom  was  alleged  too  uncertainly,  to  which  it  was 
anfwered,  that  thefuit  was^ot  to  eflablifh  a  cuftom  when 
greater  certainty  is  required,  becaufe  it  is  to  be  the  fouada- 
tion  of  an  iifue,  which  is  generally  directed  before  a  court 
of  equity  eftablifhes  a  cuftom ;  but  here  the  cuftom  is  only 
brought  forward  as  an  inducement,  or  introductory  title 
to  the  demand  of  an  account.  But  the  whole  court  held 
this  want  of  certainty  to  be  a  fatal  objedion  to  th.e  cuftom 
as  alleged,  which  being  the  foundation  of  the  plaintiff's 
demand,  they  could  not  decree  an  account  without  firft 
eftabliftiing  the  cuftom,  and  the  bill  was  difmiifed  with 
€ofts. 

It  has  been  (a)  determined  to  be  no  excufe-  for  not 
fetting  out  tithes  of  corn,  that  the  late  occupier's  intereft 
in  the  land  was  expired  at  the  time  of  his  carrying  the  com 
away.  For  although  his  intereft  in  the  land  were  expired, . 
he  remained  owner  of  the  com,  and  if  com  be  cut  down, 
and  a  ftranger  {b)  take  it  away,  before  feverance  of  the  tenth 
part  from  the  nine  parts,  yet  an  a£Uon  on  the  ftatute  will 
He  againft  him.  And  (^r)  if  a  parfon  or  impropriator  of  a 
redory  fows  land  in  his  occupation,  and  fells  the  com 
ftanding,  the  vendee,  if  he  has  not  fpedal  words  of  dif- 
charge,  muft  fei  out  and  pay  tithes  of  fuch  com  to  his  owa 

r  {a)  a  Cro  324.   i  Brownl.   123.  C.  J.  a  Rol.  R.  440.  in  Gwyn  ▼* 

Gwill.  258.  Kipping  V.  Swayn.  Merry  weather. 

{h)  The  trefpaffer    to    be    fucd,  (0  2   Cro.    361.    Gwill.    276. 

Browoi.  ibid.  marg.  and  pt'^  Ley  Moyle  v.  Ewer. 
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vendor,  and  the  carrying  away  of  fuch  com  without  fet- 
ting  out  the  tithes  of  it,  is  an  offence  within  this  ftatute. 
But  the  (rf)  parfon  cannot  juftify  his  coming  to  fdft  out 
tithes  without  the  confent  of  the  owner. 

This  fetting  out  of  the  tithes  is  indifpenfable.     On  no 
pretence  is  the  corn  to  be  removed  from  the  field  where  it 
grew,  till  that  is  duly  performed.     For  (e)  where  a  de- 
fendant by  his  anfwer  alleged,  that  after  cutting  his  corn, 
the  fences  being  bad,  he  removed  the  whole  crop  into  the 
adjoining  field  for  greater  fecurity,  and  then  (after  nodcc 
given  in  church),  he  tithed  it,  and  no  one  coming  to  receive 
the  tithe,  he  took  care  of  it  for  four  or  five  days,  after 
which  fuch  tithe  periflied  on  the  ground,  and   farther  in- 
iided,  that  fuch  removal  was  not  done  with  any  fraudulent 
defign,  ftill  the  court  on  the  hearing  was  of  ^opinion,  that 
the  removal  was  unlawful,  and  decreed  him  to  account. 
This  dccifion,  I  prefume,  was  founded  upon  the  danger  in 
;any  inftance  of  countenancing  fuch  a  praSice,  and  the  ne- 
ccflity  of  adhering  to  a  fettled  principle  on  fo  important 
an  occafion.     Tlie  fame  principle  feems  to  have  governed 
the  determination  in  a  mere  recent  (/)  cafe.     A  bill  was 
filed  for  tithes  of  wheat,  which  had  been  left  (landing  very 
long  from  the  wetnefe  of  the  feafon.     Thcj  farmer  gave 
jK>tice  to  the  parfon,  that  he  was  going  to  cut  and  carry 
what  he  could  while  the  weather  was  fair :     The  latter  at- 
tended, and  the  defendant  proceeded  to  fill  a  cart-load, 
throwing  nine  fheaves  into  the  cart,  and  laying  afide  the 
tenth  fhcath  for  the  tithes,  which  the  plaintiff  refufed  to 
take,  unlefs  he  faw  the  whole  tithes  regularly  fet  out  before 
any  part  fhould  be  carried  away  :    He  did  not  objed  to  the 
iize  of  the  ftieaves  allotted  him,  and  they  were  fwom  to  be 

{d)  I  Freem.  335-  Gwffl.  562.        (/)  3  Anftr.  682.  GwiU.  14^1. 
Anon.  Franklyn  v.  Gooch« 

{e]  Gwill.  796.  Thomai  v.  Rect. 
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equal  to  the  others.     It  was  urged,  that  here  the  omifiion 

of  the  ufual  form  was  juftified  by  the  emergency,  and  that 

the  farmer    need  not   adept  an    unprofitable   mode  of 

hufbandr}'  for  the  purpofes  of  tithing.     But  the  court  held, 

that  the  conduS  of  the  farmer  in  not  fetting  out  the  tithes, 

^as  not  ftriclly  correft,  and  could  not  be  fupported,  and 

that  an  account  was  thereof  unavoidably  to  be  decreed,  but 

they  decreed  it  without  cofts,  thinking  the  plaintifl  's  cafe 

unfavourable.     Neither,  as  it  feems  C^),  can  this  practice 

of  throwing  nine  flieaves  into  the  farmer's  cart,  leaving  the 

tenth  for  the  parfon  without  previoufly  fetting  out,  and 

cxpofing  to  view  the  whole  number  in  the  field  where  the 

com  grew  be  juftified.  even  by  alleging,  s^nd  proving  that 

iuch  mode  of  tithing  is  conformable  to  the  local  cujtcm  of  fhe 

parifli.     In  another  (i&)  cafe  the  cuftomary  mode  of  tithing 

ftatedin  the  anfwer,  differed  not  materially,  if  at  all,  from 

the  (i)  common  law  mode  (as  it  was  called)  of  tithing  wheat 

by  Iheaves,  and  was  allowed  to  be  good  where  that  practice 

has  obtained.    But  the  cuftom  as  proved  appeared  to  be, 

to  make  up  the  iheaves  into  (hocks  or  threaves,  in  the  fize  of 

which  uniformity  was  not  regarded,  and  that  the  tithes  were 

never  fet  out  till  each  tenth  iheaf  came  to  the  fork,  and 

was  thrown  afide  for  the  reftor,  he  having  no  other  eledion, 

or  opportunity  of  judging  of  the  faimefs  of  his  tithes,  e^^ 

cept  by  rejefUng  the  tenth  Iheaf  when  about  to  be  thrown 

:ifide  for  him,  and  taking  the  eleventh.    It  was  infilled 

that  this  mode  was  illegal,  it  being  effential  that  the  parfon 

ihould  have  an  oppoitunity  of  feeing  the  tithes  feparated 

from  the  other  nine  parts,  fo  as  to  compare  the  one  with 

the  other.     Whether  they  are.  fet  out  in  fhocks  or  (heaves, 

if  the  tithes  are  regularly  fet  apart,  he  can  fee  whether  he 

{^^  Bunb.  1 86.  GwiU.  6$ 8 .  Bough-    Tennant  v.  Stubbing, 
ton  T  Wright.  (/)  Ibid  1440. 

(h)  3  Anftn  640.  Gwill.  1438. 
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has  hia  proper  proportion  in  number  and  dimeniions.  But 
in  the  prefent  inflance  where  the  tithes  are  to  be  taken  in 
the  (heaves,  and  all  the  ten  parts  are  put  by  the  former  into 
unequal  ihocks,  the  re£tor  can  neither  compare  the  fize  of 
his  iheaves  with  the  others^  nor  can  he  calculate  the  number 
to  which  he  will  be  eutitled.  Conformably  to  this  reafon- 
ing,  the  court  pronounced  its  judgment  that  the  cuftom 
proved  of  the  fanner's  putting  the  (heaves  into  (hocks,  of 
uncertain  and  unequal  magnitude,  was  highly  prejudicial 
to  the  tithe-owner,  unreafonable,  and  therefore  void ;  as 
it  deprived  fuch  tithe-owner  of  an  advantage,  which  the 
law> always  gives  him  of  having  the  tithes  fo  fet  out,  that  he 
may  compare  them  with  the  other  parts. 

Moreover,  the  (k)  fetting  out  of  tithes,  though  origi- 
nally unexceptionable,  may  be  conftrued  a  fraudulent  feve- 
ranee  by  reafon  of  the  fubfequent  conduft  of  the  occupier 
of  the  land ;  as  if  after  taking  away  his  nine  parts,  he  turns 
his  cattle  into  the  ground,  which  deftroy  and  confume  the 
tithe ;  this  feems  within  the  coercion  of  the  ftatute,  if  the 
perfon  intitled  to  the  tithe  is  not  allowed  a  reafonable 
fpace  of  time  for  carrying'  it  away.  Indeed  (/)  after  tithes 
are  fet  out,  the  tithe-owner  halh  a  liberty  for  a  time  con- 
tenient  to  come  and  carry  them  away,  and  this  convcniency 
of  time  is  triable  by  a  jury.  If  he  (m)  neglefts  fo  to  do 
beyond  a  reafonable  time,  the  occupier  of  the  land  where 
the  tithes  are  left  may  at  his  eledion,  either  dijirain 
the  tithes  as  damage  feafantj  that  is,  interrupting  the 
beneficial  ufcs  of  pafturage  and  agriculture  j  or  he  may 
feek  redrefs  by  a£lion.  But  [n\  though  the  tithe-owner 
has  notice  of  the  tithes  being  fet  out,  and  (lill  neglects 

(i)  Per  Holt.  («)  8  Term.  R.  72.Gwill.  itfoS. 

(/;  Per  Jones  J.  in  Mountford  v.     Williami  v.  JLadner. 
Sidley,  3  B«ft.  zz6.  GwiU,  425*  {n)  Ibii 
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beyond  a  reafdnable  time  to  remove  them,  yet  the  occupier 
of  the  land  caxmot  juftify  the* turning  in  of  his  cattle  where 
the  tithes  are,  to  depafture  there,  in  the  ufual  courfe  of 
hufbandry,  by  which  means  the  corn  and  grain  fet  out  for 
tithes  are  eaten,  or  damaged.  This  is  a  matter  of  uni- 
verfal  concern.  The  property  in  the  tithe  after  it  is  fet  out 
is  completely  veiled  in  the  reftor,  or  other  proprietor,  who 
muft  have  a  remedy  for  the  deftrufticn  of  fuch  his  property. 
As  to  the  injury  and  inconvenience  fuftained  by  the  farmer 
by  the  tithes  being  wrongfully  left  incumbering  his  ground, 
he  muft  avail  himfelf  of  one  or  other  of  the  (p)  legal  reme- 
dies before-mentioned.  On  this  point  there  have  been  re- 
peated adjudications,  in  the  laft  of  which  it  was  obferved, 
that  precedents  inculcating  the  principle  that  a  party  fhould 
apply  to  the  law  rather  than  take  the  law  into  his  own 
^  hands,  ought  to  be  adhered  to  in  courts  of  juftice. 

The  mode  of  tithing  wheat  by  the  tenth  Iheaf  hath  been 
already  referred  to,  as  prefcribed  by  the  common  law.  This 
is  alledged  to  be  the  regular  (ji)  legal  courfe  ;  and  tlmi  if 
it  be  by  the  tenth  flick,  ftook,  or  fhock,  it  is  by  cuHom.  It 
was  formerly  thought  that  the  {q^  cuftom  of  the  place  night 
ftill  farther  influence  the  manner  of  tithing  it,  as  if  the  (-) 
cuftom  had  been  to  meafure  out  the  tenth  part  of  the  com 
growing  on  the  lands,  it  has  been  urged  to  be  a  good  cuf- 
tom; but  this  feems  contradiflied  by  more  recent  authority  {s). 
Of  (/)  common  right,  however,  the  owner  of  the  corn 
ought  to  cut  down  and  prepare  the  fame,  and  to  make  it 

{o)  The  form  of  adion  to  be  t.  Ruffle  dlYcrs  cafes  cited, 
brought  againft  tbe  parfon  for  not         {q)  Godolph.    rep.    can.    393. 

taking  away  his  tithes,  is  an  a£lion  T^g^,  p.  ii.  c.  3. 
upon  the  cafe,  and  not  trcfpafs  vi  et         (f)  ^^gge,  p.  ii.  c.  3. 
armh,  becanfe  it  is  but  a  non-fea-         (^)  G^iU.  15^^.  Knight  v.  Hal- 

'  fance,  i  Ld.  Raym.  188.  Shapcott    %• 
▼.  Mugford.  (f)  Watt  c.  xlix.  foL  43^ 

[f)  Gwill'96x.967.  in  Erlkine 

into 
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into  flieaves,  cocks,  or  ihocks ;  but  the  tithes  being  fct 
forth,  the  former  is  not  bound  to  watch,  or  look  after  them 
till  the  parfon  carries  them  away.  If  a  («)  man  prefcribe 
to  pay  certain  (heaves  of  com  for  all  tithes  of  com,  it  is 
not  a  good  prefcription,  for  he  ought  to  make  It  into 
Iheaves,  and  part  of  his  duty  in  kind  cannot  be  a  fadsfac* 
tion  of  the  refidue. 

But  if  according  to  the  ufage,  the  parifliioner  is  to  affume 

any  additional  trouble  beyond  the  general  line  of  his  duty,  • 

it  may  poffibly  be  otherwife.  As  {w)  where  the  parifhioncrs 

were  at  the  charge,  befides  binding  the  com  into  (heaves 

of  making  them  into  ihocks,  and  then  fetting  apart  the 

tithes,  and  by  virtue  thereof,  claimed  to  be  difcharged  of 

tithes  for  the  odd  Iheaves,  which  would  not  make  a  (hock 

or  ftack,  the  cuftom  was  adjudged  good  as  being  founded 

on  the  valid  confideration  of  the  parifliioners  doing  more 

than  of  common  right  they  ought.     The  principle  (at) 

feems  not  unreafonable,  and  the  do£trine  is  adopted  by 

Watfon  {y)  tod  Bum  {z).  Bjat  it  may  be  quefUoned,  whether 

its  authority  is  not  over-ruled,  or  at  lead  fhaken  by  the 

following  more  recent  (a)  determination.    The  defendants 

to  a  tithe  bill  infifted  on  an  inunemorial  cuftom  to  fet  up 

their  com  and  grain  in  Jiicksj  being  twelve  (heaves  placed 

in  a  row  fix  againft  fix ;  or  in  Jiitches^  being  ten  (heaves 

placed  in  a  row  five  againft  five,  and  that  if  there  happened 

upon  the  whole  quantity  of  com  to  be  any  ftick  or  (licks, 

ftitch  or  ftitches,  not  amounting  to  ten,  no  tithe  was  paid 

of  fuqh  under  that  number  :  The  court  declared  the  cuftom 

void,  and  therefore  ordered  the  defendants  to  pay  tithes 

(u)  I  Rol.  R.  173^.  V.  Ruffle. 

(w)  Latch.  226.  Anon.  GwilL  (j)  C.  xlix.  fol.  43$« 

5667.  in  EHkine  v.  Raffle.  («)  3  ^cd,  1.  408. 

(»)  Recognifed,  Gwill.  967.  8.  (a)  GwiU.56j.  Trewin  v.  Bondf 
Wood(haw  T.  Hill|  cited  in  EHkine 
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of  all  wheat,  barley,  and  other  com,  particularly  for  the 
tenth  part  of  all  the  odd  fticjw  or  ditches  of  whea^  barley, 
or  other  com,  not  amounting  to  the  number  of  teiw.  The 
reafons  on  which  the  court  proceeded  do  not  appear,  'and 
we  may  obferve  fome  diftin&ions  between  the  cafes ;  for 
befides,  that  in  the  latter  the  cuftom  is  laid  with  fome  un« 
certainty,  it  makes  a  very  material  difference  tg  the  tithe- 
owner,  •  whether  the  odd  (ticks  or  ftitches,  or  the  odd 
flieavefi  only,  ihall  bjC  exempt  from  being  tithed.  But  not- 
withftanding  what  is  ftated  of  the  farmer's  not  being  bound 
to  make  the  wheat  into  (hocks  for  the  parfon's  conve- 
nience of  tithing  them,  I  believe  that  m  faft,  according  to 
the  ufual  courfeof  hufbandry,  the  fetting  up  of  the  (heaves 
into  (hocks  follows  immediately  after  the  binding  into 
ibeaves,  fo  as  that  every  (hock  in  the  fame  field  (hall  con- 
fift  of  an  equal  number  of  (heaves,  and  then  the  (b)  (hocks 
are  tithed,  beginning  at  either  end  according  to  the  elec- 
tion of  the  tithe-owner,  who  is  entitled  to  have  feparated 
for  him  the  tenth  part  alfo  of  the  odd  (heaves  under  ten. 

Here  it  may  not  be  improper  to  mention,  that  it  hath 
been  adjudged,  that  by  the  general  cuftom  of  the  realm  for 
the  Takings  (c)  of  corn,  no  tithes  (hall  be  paid.  But  this  fup« 
pofes  no  fraud  to  have  been  ufed,  and  the  rakings  to  have 
been  involuntarily  left  m  the  ordinary  courfe  of  hu(bandry. 
If  they  are  of  great  vsdue,  and  with  an  mtention  of  defraud- 
ing  the  parfon  more  is  left,  or  fcattered  than  might  hxrly 
and  reafonably  happen,  they  ought  to  be  tithed, 

{t)  There  afe  cafes  to  flicw,  that  Gwill.  473.  n.  NichoD's  cafe,  cited 

if  in  the  (hocks,  it  is  tithabk  that  in  Johnfon  v.  Awbrey,  i  Cro.  475. 

way,  Per.  Cur,  Owill.  1511.  Man-  CwiD.   189.   Sheringtoo  v.  Fleet- 

tattv.  Paine.  ^^°^*  »  Imft.  6S2.  1  R.  A.  645. 

{e)  Mo.  178.  Grent  ▼.  Hunt,  pi.  11.  i  a.  accounts  for  it  fiom  the 

^ritcd  in  Berd  ▼-  Adams,  i  Frcem.  Lcvitical  law.  Dcgge,  p.  ii.  c.  3* 

334.  Gwill.  56a,  Anon.  Gwill.  477.  In  fome  of  thefe  books  what  are 

in  Andiewa  v.  Diiue>  2  po.  660,  tithable  are  called  fxeih  rakings. 

It 
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It  has  been  dated  by  the(</)courtofExchequcr  as  the  gene- 
ral and  irrefragable  law  of  tithing,  that  each  article  is  to  be 
tithed  after  (everance  at  that  time^^dat  that  itage  of  the  pro« 
<;ers  at  which  the  parfon  can  beft  fee  and  judgej  whether  be 
has  his  fair  tenth.  We  have  before  obferyed,  that  barley  and 
oats  are  no  longer  garbed^  or  bound  in  fheaves  except  (e) 
by  the  cuftom  of  particular  places,  A  cafe  (/).arofc  re- 
lative to  this  fubjed,  in  which  the  defendant  infiAed  among 
other  matters,  i .  That  it  had  always  been  the  cuflomarj 
method  for  the  fsurmers  in  the  neighbourhood^  to  begin 
and  proceed  to  cut,  and  get  in  thdr  corft  from  time  to 
time  as  was  convenient  for  them,  and  as  the  weather  per* 
mitted,  and  to  fet  out  the  tithes  of  what  com  they  fo  cut 
without  waiting  till  the  whole  crop  in  the  field  was  cut 
down ;  and  that  if  in  a  wet  and  unfettled  feafon,  t  whole 
field  were  to  be  cut  down  before  any  part  of  the  oom  was 
to  be  tithed  and  carried,  all  the  com  except  in  very  fiaall 
fields  muft  almon:  always  be  fpoilcd.  2.  The  defendant 
{tated>  that  his  tithes  of  barley  and  oats  (called  foft  com) 
were  fet  out  by  the  fwarth  except  where  meafurement  was 
found  neceflfary  from  the  efFed  of  the  wind^  or  the  Ihape 
of  the  grounds,  and  that  the  remaining  fwarths  under  the 
number  of  ten  were  alfo  meafured,  and  thi  tenth  part  ap« 
portioned  for  the  re£lor's  tithe ;  that  thiaw!gs  the  cuftomary 
method ;  that  cocking  or  fiiQcking  foft  corA  was  never 
pradifed  by  the  farmers  within  th^  parifh^  or  the  county 
about  it,  and  that  the  faireft  and  moft  unexceptionable  way 
of  tithing  fuch  com,  was  by  fetting  out  every  tenth  fwarths 
At  the  hearing  of  the  caufe,  which  lafted  feveral '  days, 
the  reftor's  counfel,  objefted  to  the  reading  of  any 
evidence  taken  relating  to  the  cuftom  of  tithing  in  other 
parifhes,  and  the^court  allcvu^ed  the  objection.    Jkxid  as  to 

(^)  3  Anftr,  ^54.  GwUl.  1489.         (e)  Gwilt.p^?, 
Collycr  ▼.  Howci.  (/)  GwUl,  96 1 .  Erfldnev.  Ruffle. 

^  the 


76  Ldw  of  Tithes.  Ch.  IV. 

the  firft  point,  whether  by  the  law  of  the  land  a  whole 
field  muft  be  cut  down  before  any  part  of  it  can  be  tithed, 
they  were  of  opinion,  that  there  was  no  fuch  invariable  rule : 
it  holds  good  as  to  land  in  a  common  held  belonging  to 
different  parifliioners ;  the  parilhioner  cannot  cut  half  s 
land  and  tithe  it,  he  mud  cut  the  whole  land  before  he 
begins  to  tithe  ;  but  if  the  doftrme  were  to  prevail  in  its 
utmoft  latitude,  it  would  be  inconvenient  and  prejudicial 
to  the  clergy,  lay  impropriators,  and  parilhioners.  Where 
the  field  is  fown  with  the  fame,  or  with  different  forts  of 
com  or  grain,  and  it  is  ripe  at  different  times ;  or  in  cafe 
of  catching  weather,  thefe  are  exceptions  to  the  general 
rule.  The  particular  quantity  of  tithe  to  be  fet  out  is  vari- 
able according  to  the  circumflances:  In  general,  a  reafon- 
able  quantity  ought  to  be  fet  out,  fo  as  to  be  worth  the 
tithe-owner's  fending  for,  enough  at  leafl:  for  a  load,  where 
the  fize  of  the  field  will  admit  of  it,  if  it  will  not,  and  the 
com  is  equally  ripe,  the  tithe  of  the  whole  field  ought  to 
be  fet  out.  As  to  the  fecond  point,  the  court  was  of 
opinion,  that  barley  and  oats  ought  of  common  right  to 
be  tithed  in  cocks,  and  that  tithing  them  by  the  fwarth  ought 
not  to  be  admitted  contrary  to  the  method  of  tithing  fettled 
by  law.  They  therefore  direfted  the  defendant  to  account 
for  the  tithes  of  thefe  articles  as  having  been  improperly  fet 
out,  foimding  their  judgment  on  this  point,  as  appears  by 
the  report,  chiefly  on  prior  authorities.  But  the  reafon  of 
the  thing  alfo  had  its  weight.  For  it  was  (g)  faid  by  the 
Chief  Baron  on  a  later  occafion,  that  the  court  held  in 
the  cafe  above  cited,  that  the  barley  muft  be  collefted 
into  heaps,  not  by  any  firailarity  to  the  mode  of  tithing 
other  com  or  hay,  but  from  the  nature  of  the  thing,  that 
the  fwath  is  not  fuch  a  flare  of  feverance  as  enables  the 
clergyman  to  fee  that  he  has  his  juft  tenth,  and  the  article 

(f)  GwQl.  1490.  in  Collyer  v.  Howei. 

mull 
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muft  therefore  be  put  into  a  proper  ftate  for  that  purpofe 
before  the  tithe  can  be  duly  fet  out. 

As  to  peas  and  beans,  in  a  late  {h^  cafe,  in  which  various 
matters  were  introduced,  complaint  was  made  that  the  tithe 
of  peas  was  fet  out  not  in  the  cock  as  it  was  contended  it 
ought  to  be,  but  merely  from  the  hook  as  it  was  exprefled,in 
little  parcels  almofl  in  handfuUs,  and  fo  intermixed,  that  it 
was  impoffible  for  the  parfon  to  hufband  it,  or  to  carry  it 
away.  The  court  declared,  there  was  no  definite  mode  of 
tithing  this  article  to  be  found  in  the  books.  They  muft, 
therefore,  refoK  to  principle,  namely,  that  the  tithe  of  it  muft 
be  fet  out  as  foon  as  it  comes  into  proper  divifions  or 
parcels,  fo  as  to  let  the  tenth  be  feen,  and  judged  of,  and 
hufbanded.  But  thinking  they  had  not  fufiicient  evidence 
before  them  to  decide  how  far  it  was  in  this  cafe  fo  feparated 
the  other  nine  parts,  as  that  it  was^  praftlcable  for  the 
parfon  to  take  the  juft  tenth,  they  direded  an  enquiry  to 
afcertain  the  fad. 

Having  fpoken  pf  thefe  principal  articles  of  com,  and 
grain,  before  I  proceed  to  other  tithable  matters,  I  ftiall  here 
obferve,  that  it  is  (i)  not  fufiicient  that  the  tithes  have  been 
fet  out  unlefs  the  parfon  is  duly  permitted  to  enter  and  take 
them  away,  otherwife  it  is  a  fraudulent  fetting  out,  remedi« 
able  by  %,  fuit  upon  the  ftatute»  The  land  occupier  cannot 
therefore  juflify  obftrufting  the  tithe-owner  from  paffing 
along  the  ufual  way  for  this  purpofe,  though  he  might  have 
come  for  the  tithes  another  way.  In  a  [k)  fuit  for  tithes 
^out  thirty  years  ago,  the  fubjed  (among  others)  was  dif- 
cuffed.  Lands  in  the  feveral  occupations  of  two  of  the  de- 
fendants had  been  before  cultivated  as  one  farm,  and  there  was 

» 

(A)  GwilL.  1504.  Mantett  t.  (i)  Gwill.  nop.  in  Bofworth  v. 
Paine.    ^  ,  Limbrick,    - 

(/)  I  BuI.io8.GwiU.  157  2.  Anon. 

-  then 
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then  a  communicatian  dvtr  paifdf  the  grounds  \viih  a  public 
highway,  which  comtiiuliicatibn  was  obftrufted  by  the 
prefent  occupier  of  the  fpot  over  which,  it  lay.  This  would 
have  been  the  nearefl  and  niofl: '  convenient  road  for  the 
reftor,  the  plaintiff,  to  carry  off  his  tithe, j  he  accord  ingly 
prayed  as  againft  diis  defendant  of  the  name  of  Stocky  to 
have  the  way  in  queftion  opened  to  carry  off  his  tithes  arifing 
upon  the  lands  of  another  defendant,  and  he  adduced  foine 
evidence  to  prove,  that  this  line  of  road  was  in  fad  a  public 
highway.  The  court  expreffed  their  opinion,  that  this  was 
sot  a  cafe  in  which  a  court  of  equity  could  jaterfere,  and 
clearly  held,  that  if  the  road  is  a  public  one,>the  plaintiff's 
remedy  is  at  law,  either  by  indidment,  or  in  refped  of  fpe- 
cial  damage  by  adion  on  the  cafe.  That  the  p^irfon  mud 
widoubtedly  have  a  right  of  way  to  carry  off  his  tithes  from 
the  place  on  which  they  arife,  and  the  occupier  mud  open  a 
paffage  for  him,  or  ^le  fubtrdds  his  tithes*  Ordinarily  the 
parfbn  is  underflood  to  have  a  right  to  ufe  th*e  fame  road 
which  the  occupier  ufes.  If  the  occupier  has  a  right,the  parfon 
Iia«^the  faAit.  It  is  accident  whether  this  way  is  more  or  lefs 
con!|^eBt^  nearer  or  farther  ;  its  being  the  nearefl  cannot 
alone  g^f  e  the  parfon  a  right  to  pafs  over  another  man's 
land.  There  having  been  a  communicati(;fi  when  all  the 
lands  were  in  one  occupation,  which  the  parfon  might  then 
have  been  entitled  to  ufe,  becaufe  the  occupier  ufed  it,  is 
no  argument  in  fupport  of  a  claim  to  life  it  when  the  occu«« 
pation  becomes  feveral.  The  feveral  occupiers  may  have 
no  righx  to  ufe  it,  therefore  the  parfon  can  derive  no  fuch 
right  froiA  them.  As  againft  the  defendant  Stocky  therefore^ 
|his  bill  was  difmiffed  with  cods. 

The  parfon's  accommodation  is  confulted  in  this  refped 
alfo,  tha  he  is  not  bound  by  law  tttf»|bperfluoas^  trouble 
in  unloading  his  waggon  of  the  tithes  oolleded  fro<n  the 

grounds 
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grounds  of  fome  of  the  pariihioners  before  he  drives  it 
on  thofe  of  others.  For  (/)  v^here  the  tithes  of  \19heat 
being  fet  out,  the  plaintiff's  fervants  came  with  a  waggon 
and  horfes  .to  fetch  them  away ;  but  the  defendant^  fuch 
waggon  being  three  parts  loaded  with  tithe  corn  from  the 
lands  of  other  perfons,  obftrufted  the  taking  of  the  tithes  lb 
fet  out,  unlefs  the  plaintiff's  fervants  would  firfl  unload 
what  they  had  fo  brought ;  on  their  refufal,  the  tithes  were 
left  and  pcrifhed  on  the  ground,  the  plaintiff  having  de- 
clined to  fetch  them  away  at  any  fubfequent  time ;  this 
defence  was  holden  infufEcient,  and  the  party  making  it, 
was  decreed  to  account  for  the  value  of  the  tithes,  thus  in- 
effeduaDy  fet  out,  with  cofts. 

IL  Astothetithes  oi  hay  and  other  the  like  articles  ^grzh{m) 
of  common  right  is  tithable  when  it  is  put  into  grafs-cocks, 
and  then,  and  not  before,  the  tithes  ought  in  general  to  be 
fet  out,  becaufe  in  that  ftate  of  feverance  the  tithe-owner 
may  form  a  reafonable  ellimate,  whether  be  has  allotted  to 
him  his  juft  tenth  of  the  crop.  The  (»)  pariihioners  are  not 
by  the  general  law  bound  to  make  the  tithe-grafs  cock  into 
hay,  for  {0)  that  which  is  due  for  tithes  is  but  the  tenth  of 
the  produce  of  their  grounds,  not  of  their  fubfequent 
labour  and  induftry*  But  the  (^)  cuftom  of  each  place  is 
in  fome  mcafure  to  be  obferved ;  and  therefore,  if  the  cuftom 
were,  to  meafure  out  the  tenth  part  of  the  grafs  ftanding  for 
the  tithe  thereof,  and  that  the  parfon  (hould  cut  and  make  it, 
this  has  been  deemed  good  :  but  now  the  validity  of  fuc& 
cuflx)m  feans  over-ruled  by  {q)  later  and  te'gher  antbority; 
On  the  other  hand  (r),  if  the  pariihioners  have  ufed  to  mak6 

(/)  Gwill.  775.  Lake  v.  Bruton.  v,  Ellis. 
{m)  Watf.  c.  xlix.  £.441.  D«ggc        (/i)  Wttf.  ibid, 
p.ii.  C.3.   I  R  A.  644,  •  (a)    GwilL    Ij5l.     Knight    t. 

(fl)  2  Wms.  522, 3.  For V, Ay<Jc,  Halfcf. 
ip)  Hob.  250.  Gwill.  43a.  Hide        (r)  Degge,  ibid. 

the 
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the  crop  into  hay-cocks  before  they  have  fet  forth  their  tithes 
they  mull  do  io  ftill,  but  where  there  is  no  fuch  cuftom, 
they  may  fet  them  forth  in  grafs-cocks. 

In  all  is)  cafes  when  the  titheofthegrafsis  fet  forth,  and 
the  occupier  is  not  bound  to  make  it  into  hay,  the  tithe- 
owner  may  juftify  paffing  over  the  grounds  of  the  former  in 
his  way  to  the  place,  in  order  to  make  the  tithe-grafs  into 
hay,  and  may  make  it  into  hay  there  with  as  full  authority 
as  the  occupier  of  the  grounds  himfelf,  for  this  is  a  privi- 
lege nece^ily  incident  to  the  right,  and  enjoyment  of  fuch 
tithes.  Where  therefore  (/)  fuch  an  occupier  refufed  to  let 
the  reflor's  agents  or  fervants  make  the  grafs  cocks  fet  forth 
for  tithes  into  hay,  on  the  ground,  which  produced  the  fame 
(flieltering  himfelf  under  the  pretences  of  the  inclemency  of 
the  feafon  for  hay-making,  and  the  inconvenience  and 
4amage  that  mull  have  accrued  to  him  from  fuch  permif- 
fion,  both  with  refped  to  his  own  hay,  and  the  ground 
on  which  it  was  to  be  made),  the  court  declared,  that 
the  plaintiff  was  entitled  to  make  his  tithe  grafs  into  hay 
on  the  defendant's  lands  where  it  grew,  and  ordered  the 
defendant  to  account  for  its  value.  By  parity  of  reafon 
it  had  («)  long  before  been  determined,  that  a  parfon 
ihall  be  allowed  a  reafonable  time  to  take  his  tithes  fevered 
from  the  other  nine  parts,  and  to  dry  them  (verier)  before 
he  carries  them  away ;  and  (iv)  where  the  defendants  in 
thdr  anfwer  to  a  bill  by  the  proprietors  of  tithes,  infilled 
that  after  the  grafs  was  put  into  cocks,  it  was  the  cuftom 
of  the  pariih,  that  the  parithtoners  were  not  to  make  up 
the  grafs  roimd  fuch  cocks,  the  court  declared  it  to  be  a 
void  cuftom,  not  to  rake  up  their  grafs  into  cocks,  in  order 

(.)  Watf.ibid.  r  R.  A.  643.  iiE.IV.lS. 

(0  Gwill.  776.  Crabbv.  Hayne.         (w)  Gwill.  566.  SUuglitQa  t. 

(h;  Bto.  t,  DimiM,  p],  13.  citei       Hide. 
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to  Xettiiig  out  the  foil  tithes  thereof »  aiid  that  the  defettdas)t 
ought  to  account  for  the  tithes  of  fuch  hay. 

But  if  a  {x)  farmer  cuts  his  grafs,  and  only  put  it  into 
fwaths  not  making  it  into  hay,  and  carried  it  axvay,  and 
gites  it  green  to  his  bealts  of  the  pl()ugh  for  their  neceffiiry 
fuftenance,  not  having  grafs  fufEcient  to  maintain  them 
otherwife,  no  tithes  ihail  be  paid  in  refpeft  of  it.  In  ge- 
neral, however,  tithe  is  to  be  paid  for  fodder  given  to  beads 
ufed  for  the  plough  or  pail.  As  where  (j)  the  demand  was 
for  the  tithes  of  rough  hay  grown  in  marlhes,  and  fenny 
lands,  it  was  fuggefted  on  behalf  of  the  parifhioners, 
that  they  paid  tithe  of  hay  and  grain  grown  upon  the 
meadow  and  arabk  lands,  and  becaufe  they  had  not  fuf* 
ncient  grais  within  the  parilh  to  fuftain  their  beads  in 
winter,  they  ufed  to  gather  this  hay,  called  fenny  fodder  for 
(heir  fuftenance,  a^ .d  for  the  better  encreafc  of  hulbandry, 
and  for  this  caufe  had  been  always  freed  from  the  payment 
of  tithes  of  it.  Such  furmile  was  holden  infufficient^ 
for  as  to  the  allegation  that  they  bellowed  *the  fodder  upon 
their  cattle,  it  was  not  any  caui'e  of  difcharge,  fince  by  parity 
.  of  reafon  they  might  prefcribe  for  com  fpent  in  their  families, 
or  confumed  as  provender,  which  would  be  unwarrantable 
defalcations  from  the  re£lor's  rights. 

Oji  the  other  hand,  where  (z)  the  furmife  was,  and  it 
iKaa  found  by  a  jury,  that  the  impropriator  from  time  im- 
memorial had  been  feifed  in  fee  of  a  certain  meaddw,  and 
li'eld  the  fame,  and  took  the  profits  of  it  in  lieu  of  all  tithes 

*    (x)  I  R.  A.  ^45.  Crawley  y.  ter  ie  ref-rred  to  the  headl  oF  m^ilkf 

Wats>  Watf.  c.  xBx.  f .  45  (^.  i)eg|;e,  dectmanS.    **  A  particular  piece  of 

p.  H.  c.  3.                                     •  "  wood  landy  or  tneadow  lacd  (o* 

^y)  D«gge,ibid,  2  Cro.  47.  Webb  **  parately,  and  immediately  enjoy- 

w.  Warner,  Mo.  683.  S-  C.  ^  ed  by  the  parfon,  may  be  a  com- 

.'       («J  2  Cro.  501.     CwltL  1575.  '*  pcnfation  forthrtkhe  of  wood, 

Moore  ▼•  Bullock,  x  R.  A.  6^.  **  and  hay."    Gwill.  1561.  £nig&t 

S.  C.  Iq  which  lail  book  this  mat-  y.  Halfey.       * 
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cf  hay  witKn  the  hamlet,  though  it  were  abjefted,  that  h 
fliould  be  intended  as  parcel  of  the  glebe,  and  that  it  ought 
to  be  exprefsly  Ihewn  to  have  bee^  given  in  recompence 
of  thofe  Uthes ;  yet  the  court  over-ruled  the  objeftion, 
and  adjudged  that  the  meadow  muft  be  reputed  to  have 
been  given  in  recompence  of  the  tithes,  and  tliat  thus,  in 
regard  of  that  land,  the  difcharge  of  thofe  tithes  com- 
menced. 

Clover-grafs  {a)  for  all  purpofcs  of  tithmg  feems  not 

diftinguifhable  from  the  ordinary  fpecies.     Such  alfo  appear 

to  have  been  the  decifions  in  refpeft  to  (^)  cinquefoil.     And 

this  principle  feems  to  be  extended  to  the  feed  of  clover, 

for  it  has  been  (r)  determined,  that  clover  feed  is  not  to 

pay  tithe  at  the  mill,  but  that  the  tenth  part  of  the  ftock  is  to 

be  fet  out  in  the  field,  after  it  is  fevered  from  the  ground  : 

But  if  inftead  of  being  as  in  one  of  thofe  cafes  converted 

into  horfe  bread  for  feeding  hogs,  or  of  being  carried  to  the 

mill,  it  is  fold  and  made  profit  of  by  the  owner  asfeedy 

being  in  that  ftate,   as  we  have  before  feen,  a  fpecies  of 

fmall  tithes ;  it  feems  doubtful  whether  in  fuch  cafe  the 

tithe  ought  to  be  fet  out  in  the  field  in  analogy  to  the 

nature  of  hay.     Generally,  however,  the  tithes  of  lands 

fown  with  clover,  muft  be  fet  out  in  conformity  to  the  rule 

whh  regard  to  all  hay.  And  in  a  {d)  caufe  in  which  the  court 

of  exchequer  had  originally  decided  in  favour  of  fetting 

out  the  tithes  of  clover  in  the  fwath,  from  an  idea  that  it 

,  was  commonly  carried  from  that  ftate  without  getting  into 

the  (ha  pe»of  cocks  at  all,  they  afterwards  on  the  evidence 

before  them,  thought  they  had  mifconceived  that  faflr, 

and  that  cidver  in  almoft  every  cafe  is  put  irito  cocks, 

• 

{a)  Bunb.  344.  Gwill.530.  Pom-  (^)  Gwill.  535.  Anon, 

fret  V.  Lander.     Accordingly  a  cuf-  {c)  Gwill.  1615.  Lloydv.  Bcntley. 

Ipm  to  fet  out  the  tithes  of  both  in  \i)  3  Anftr.  954.    Gwill.  1489. 

fwaths  was  difallowed.  Gwill.  ^%^.  Colljer  v«  Howes. 


Witkeriagton  t.  Uamt» 
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fometimes  only  before  carting,  moft  frequendy  in  a  muph 
earlier  ftage ;  that  it  was  utterly  impoiSble  to  afcertain  with 
any  predfion  the  ^imefs  of  the  tithe,  if  fet  out  in  the  fwath ; 
they,  therefore,  upon  a  rehearing,  correfted  their  former 
opinion,  and  held  that  the  fair  and  legal  way  of  tithing 
clover  like  other  hay,  .was  when  it  has  been  put  into  the 
ftape  of  cocks. 

As  in  the^cafe  of  ordinary  grafs  (^),  fo  clover,  and  other 
artificial  grals  and  tares,  or  vetches  cut  green,  and  given 
to  cattle  ufed  in  hufbandry  pay  no  tithe,  though  according 
to  (/)  fome  opinions  this  exemption  requires  the  aid  of  a 
fpecial  cuftom  to  fupport  it.  It  feems,  however,  available 
without  reference  to  any  cuftom ;  but  then  it  (g)  is  fubjed 
to  this  provifo,  that  there  is  not  a  fufficiency  of  other  fufte* 
^  nance  for  the  cattle,  the  court  in  a  recent  inftance,  having 
thought  it  requiiite  to  dire£k  an  enquiry  to  afcertain  that 

Dr.  Bum  {h)  defcrlbes  the  manner  of  fowing,  cutting 
down,  threfhing,  and  dreffing  rape-feed,  (which  is  done 
before  it  is  removed  out  of  the  field),  and  adds,  it  is  ufual 
for  the  occupier  of  the  land,  to  agree  with  the  tithe-owner 
for  the  tithe  of  it  at  fo  much  an  acre ;  it  never  having 
been  determined  in  what  way  fuch  tithe  fhould  be  fet  out ; 
but  that  the  better  opinion  feems  to  be,  that  it  fhould  be  fet 
out  by  meafure  in  the  field  after  it  is  threfhed  and  drefied,  as  ' 
mofl  confiftent  with  the  neceflary  nv)de  of  its  cultivation. 

The  fame  author  reduces  under  this  clafs  the  articles 
of  fern,  keath,  furze,  and  broonu  The  firft  of  thefe  is 
ranked  by  Sir  Edward  Coke  (/},  among  things  freed  fron 

.  (e)  Bunb.279.GwiIl. 679.  Hayes        (g)  Gwill.  i504.MantdlT.FNiDe, 
V.Dowfe.  (A)  3  Eccl.  1. 417-8,  . 

393.  Meade  y.  Thwixiama. 

<}  a  tith^ 


/ 
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tithes  by  the  common  law,  and  cuilomt>f  the  realm.  Bat 
&r  heatKy  furze,  and  broom  {k)^  it  fieems  tithes  (hall  be 
paid,  unlels  the  party  fets  forth,  and  proves  an  immemorial 
cuftom,  or  prefcription,  that  tithes  have  been  paid  of  imlk 
calves^  or  the  like,  in  refpeQ  of  cattle  kept  on  the  fame 
knds,  which  is  a  valid  caufe  of  exemption*  Another  (/) 
common  gromid  of  exemption  is,  virhere  thefe  articks  are 
fpent  in  the  parifliioner's  dwelling-houfe  ;  bat  if  fold,  they 
are  tithable.  Laftly,  furzes  {ntj  ufed  by  the  hufbandmaa 
to  make  pens  for  his  Iheep  pay  no  tithe,  but  («>  they  are 
tithable,  if  employed  for  hufbandry  purpofes  in  a  difierent 
pariih. 

By  particular  ftatutes  a  pecuniary  compenfation  is  given 
ta  tithen>wner8  in  lieu  of  the  tithes  of  hemp  (^),  flax,  and 
madder  (/),  namely,  five  fhillings  an  acre,  and  fo  propor* 
tionabLy  for  more  or  lefs  ground  fown  with  amy  of  thofe 
articles,  to  be  paid  before  they  are  removed  from  off  the 
land ;  for  the  recovery  of  whi^h  mpney  the  parfon  en** 
titled,  fliall  have  the  ufual  remedy  allowed  by  law ;  but 
this  is  not  to  extend  to  charge  any  lands  difcharged 
from  titiies  by  any  medits  decimandi^  antient  compofition,  or 
otherwife* 

IIL  The  nature  of  apJlment-titbeiiZshtenheSon  in  fome 
meafure  explained*   It  is  fuiBciently  apparent,  that  (^)  this» 

(i)  God.  tcp.an.4x}.  Wood.  (n)  Gwill.  1022.  ElUs  V.  Femec;. 

Inft.  z66.  i6t.  Gwill.  1028.  Wol-  («}  St.  11  3c  r2.w.3. 16.  mtde 

ferfUn  v.  Bragington.  perpetoal  by  ft*,  f .  G.  i.  ft.  2.  c. idL 

(/)  2  Cro.  609.  Auftyn  ▼.  Eticas,  j  2. 

8  Vin.  Abr.  59Z.  GwitL  610.  iloffe  (p)  S14  51.  G.  2.  c.  12.  Contia. 

T.  Haniing,  Gibf.  «8o.  Daiiv.  Abr.  by  St.  5.  G.  5.  c.  tZ.  for  14  yean, 

t.  Difmet,  f.  597.    Tordieiwuife  »  and  to  tbe  end  of  isfae  thtu  next 

for  tbfe  maidtenaace  of  Imftwdry,  Scffion 

1  Vent.  75.  (s)  O^-  '335- »  ElHi  ^-  ^^^ 

(10)  Wood»  Inft.  iCB.  ^»  2  Aaftr.  332. 
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though  a  predial  tithe,  is  from  the  effence  of  itnoobjeft  of 
flie  general  provifious  of  die  ftatutc  of  Edward  the  fixth 
for  the  fetting  iQUt  of  tilhes^  andean  aflfordno  ground  of 
a£Hon  upon  that  flatme* 

Tithe  (r)  of  agifbnent  is  ckie  of  onnmon  right,  becairfe 
the  grafs,  which  is  eaten,  is  ^yV/ri^dthable,  and  tnuil  have 
faid  tithe  if  left  to  grow,  and  oat  when  anived  at  na« 
turity. 

We  have  before  feen,  that  this  right  accrues  in  reipeft  of 
tlie  grafs  eaten,  and  not  of  the  improvement  of  the  cattle, 
whether  belonging  to  the  occupier  of  the  land,  or  agifted 
for  hire.  In  all  cafes,  therefore,  the  demand  {s)  is  to  be 
made  againft  fuch  occufttcr  and  not  againil  the  owner  of 
the  beafts,  whether  idepaftiuing  on  :grafs  grounds^/),  or  imder 
agreement  for  the  eatage  of  a  field  of  turnips,  or  the  like. 
This  is  a  great  relief,  and  accommodation  to  the  parfoo^ 
to  whom  it  would  {u)  be  boitheaibme  to  fue  the  ieveral 
owners  of  the  cattle :  ibme  of  whom  probably  it  would  be 
difEcult  to  afcertain,  which  might  lead  to  endlefs  litigation. 
All  fuch  trouble  is  avoided  by  a  compendious  demand  againft 
the  oftanfible  occupier,  who  is  accordingly  liable,  whe- 
ther {«;)  he  occupies  his  own  freehold  lands,  or  is  in  pof- 
f effion  as  a  leflee. .  This,  however,  fuppofes  the  fpot  to  be 
.a  private  ground,  or  inclofure.  For  («)  on  the  other  hand,  if 
the  plaix  where  the  cattle  .are  depaftured  is  an  open  com* 
mon,  or  commonable  land,  the  demand  mufl:  of  necefCty  be 
made  againft  the  refpeftive  owners  of  the  beafts,  becaufe 
AsxA  is  no  profit  or  emolument  forthcomifag  to  the  lord, 
or  owner  of  the  IbiL 

(r)  a  Sal.  655.  in  Hicksv.  Wood-  Smith  feemi  eonira. 

fonu  {/)  GwilL  659,  Kerihaw  v.  Ifle^ 

•'  (/)  Biinb.3.  Gwill.  158a.  Under-  («)  j  R. A.  656.  Faccy  ▼.  Langc. 

wood  V.  Gibbon,  9  Vin.  Abr.  38.  (w  1  Degge,  p.  ii.  c.  5. 

Cwill.  626-7.  %  FiftierT.  Ledman,  ^^^  "S^xuih.  3.  n. 
W(wjU»fiandiDg»  GW2Q.577,  Coe  T. 
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At  the  begmning  of  this  chapter  I  took  occafion  to 
mention,  that  land  which  has  borne  its  annual  burthen  by 
paying  tithes  of  hay  and  corn,  is  for  the  year  difcharged  of 
tithe  of  agiftment.  If  {y)y  however,  an  occupier  after  the 
com  is  cleared,  fows  the  land  with  turnips,  and  then  agifls 
the  fheep  of  a  ftranger,  or  fattens  his  own  iheep  anfi  fells 
them,  he  fliall  pay  tithe  for  the  agiftment,  notwithftand- 

'  iog  this  courfe  of  hufbandry  meliorates  the  land  for  corB, 
where  the  foil  is  dry  and  fandy,  by  which  means  the  parfon 

.  obtains  in  the  enfuing  year  uberiores  decimas,  for  (z)  if  the 
turnips  had  been  fold,  and  profit  in  that  way  made  of  them, 
they  would  have  paid  tithes. 

As  to  the  hearts  agifted,  they  muft  in  general  be  barren 
cattle,  and  yield  no  profit  to  the  parfon  to  intitle  him  to 
this  fpecies  of  tithes ;  though  in  the  cafe  laft  cited,  it  was 
thought  no  bar  to  the  demand,  that  tithe  of  lamb  and  wool  of 
the  fheep  fo  agifted  on  turnips  had  been  before  received.  If  a 
pafture  is  eaten  with  mixt  catfle,  partly  profitable  to  the 
tithe-owner  as  milch  cows,  ewes,  land  lambs,  and  cattle 
ufed  or  bred  for  the  plough,  or  pail ;  and  partly  barren  and 
unprofitable,  the  {a)  authentic  and  invariable  rule  feems  to 
be,  that  tithe  in  kind  ftiall  be  paid  for  the  profitable,  and 
agiftment-tithe  for  fuch  as  are  unprofitable:  though 
Degge  {b)  fuggeft  a  doubt  whether  if  the  profitable  exceed 
the  others  innumber,  they  (hall  not  exempt  the  reft  ;  a  fur- 
mife  the  more  extraordinary  from  a  writer  in  general  fa 
well  dilpofed  to  the  rights  of  the  church. 

It  appears  then,  that  what  are  deemed  profitable  cattle^ 
and  for  the  depafturing  of  which  no  agiftment-tithe  is-  die- 
xnandable,  are  either  fuch  as  render  tithes  more  immediately^ 

(y)  Gwill.537.  Daniel  t.  Tuff-  (»)<Jwill.54o.Bordfcy  v.  Tims^ 

nail.  Biinb.314.  Gwill.  714.  Swin-  (a)  Gibf.  677, 

fon  V.  Digby.  Gwill.  Cq6.   Hall  v.  [t)  P.  ii.  c.  5*    j 

Filter, 
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(that  is  to  fay),  of  theii*  yoiung  milk,  and  wool ;  or  fuch  as 
being  employed  in  works  of  hufbandry,  confequentialiy 
augment,  and  indeed  are  an  efEcient  caufe  in  producing 
thofe  principal  tilhable  articles,  com,  and  grain.  On  {c\z 
bill,  therefore,  for  tithes  for  the  agillment  of  barren  and 
unprofitable  cattle,  generally,  without  exprefsly  demand- 
ing them  for  fheep,  the  court'  ref ufed  to  diredt  an  account 
for  the  latter,  it  being  the  conftant  practice  in  fuits  for 
agiftment  tithes  to  demand  it  for  fliecp  exprefsly,  for  they 
yielding  lambs,  or  wool  are  not  reputed  barren,  and  un- 
profitable, and  no  agiftment  tithe  confequently  can  be  due 
for  them,  unlefs  fold  out  of  the  parifh  before  fhearing  time. 
Conformably  to  this  decifion,  in  a  fuit  (rf),  in  which  the 
the  claim  was  explicitly  made,  it  was  decreed,  that  an  ac- 
count ihould  be  taken  of  what  was  due  to  the  plaintiff  for 
the  tithe  of  agiftment  of  all  flieep  kept,  fed,  and  depaftured 
on  the  lands  occupied  by  the  defendants,  and  by  them 
fold,  or  otherwife  difpofed  of  from  the  time  of  their 
laft  fliearing,  until  they  were  fold  off  fat,  and  taken  out 
of  the  pariih  for  fale,  and  before  the  next  fhearing  of 
them  ;  although  it  was  infifted,  that  all  the  fheep  from  time 
to  time  fold,  or  removed  were  as  often  replaced  by  others 
purchafed  by  the  defendants,  and  depaftured  in  their 
ftead  till  the  next  fliearing  day,  when  they  paid  a  full 
tithe  in  kind  to  the  impropriators^  or  their  leffees,  who  were 
entitled  to  tithes  of  wool,  and  lamb,  the  tithe  claimed  for 
agiftment  in  queftion  in  that  caufe  being  due  to  the 
plaintiff  the  vicar.  A  fimilar  {e)  decree  was  made  in  favour 
of  the  demand  in  a  cafe,  in  which  the  fheep  had  been 
brought  into  the  parifh  before  fhearing  time  in  one  year, 
but  ibid  before  fhearing  time  in  the  next :  the  claim  was 

m 

(c)  3  Anftr.  829.  GvnSl.  1456.  Acftroppe,  GwiJL  6q6j.  Smith  r»r 

Turner  ▼.  Williaw,    i  R.  A.  64a.  Johnfon, 
Dub.  (e)  2  Anftr.  500.  Gwitt.  1424* 

id)    G^HH.  2048.  Bateman    v.  Howes  v.  Caiter. 
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refifted  on  the  ground,  that  the  farmers  in  that  neighbour- 
hood found  it  neceflary  to  fold  fheep  on  their  ground  ta 
manure  it,  eonfidering  the  encreafe  in  the  crop  by  thi$ 
pia&iee  as  the  principal  gain  from  the  (heep,  that  they 
were  like  beafts  of  the  plough,  which  pay  no  other  tithe, 
cstcept  in  the  increafe  of  the  crop  produced  by  their  labour^ 
and  that  the  redor  has  his  ihare  in  this  profit :  It  was 
£uther  infiiled,  that  the  other  J)rofit  arifing  from  the  fheep, 
the  wool,  had  paid  tithe,  and  that  as  they  had  not  been '  in 
the  pariih  a  year,  and  had  paid  tithe  of  a  year's  wool,  that 
tras  a  difchar^e  for  ^e  whole  year.  But  the  court,  not* 
%rith(bmdii^2  tbefe  arguments,  thought  the  former  adjudica-? 
tiop  decifively  governed  the  prefent  caie,  and  decreed  acr. 
cordingly  ;  and  one  of  the  judges  confidered  if)  the  wool-, 
tithe  as  paid  for  the  preceding  year,  and  that  as  the  de- 
fei^dant  had  kept  the  iheep  for  half  of  another  year,  and 
paid  no  tithe,  agiftnient-tithe  mufl:  be  paid  for  that  time^ 
80  that  upon  the  whole  it  appears,  that  the  tithe  of  agift- 
ment  is  calculable  from  the  laft  time  of  (hearing  the  fheep* 
It  ig)  feems  alfo  du^  for  the  agiftment  of  yearling  lambs. 

• 

But  (b)  tithe  of  woqI  may  be  due  In  one  paerifh,  and 
(Stfae  of  agiflment  in  another.  As  if  a  man  occupies  a 
fannv  and  live&  in  the  pariih  of  A.  and  holds  other  lands 
quite  dilUn£k  from  the  farm,  and  no  way  exempted  in  the 
|)ari(h  of  B.,  and  depaftures  his  fheep  upon  the  lands  in 
that  parifb,  but  fhears  them  in  A.,  the  parfpn  of  B.  fhall 
haTe  an  agiflment-tithe,  becaufe  he  has  no  other  profit 
firo^  thofe  fheep.  And  (/)  where  the  plaintiflF  as  reflor  of 
lilly  demanded  ag^lbnentrtith^  of  fheep  which  were  fjiorn, 

« 

(f)  Gwill.  7x3.  n.  Dummer  ▼.        [b)  GwiD*   1045-6.  in  EQis  ?. 

Wingfidd,  aoc.  m  to  bot^  thefe  Fermor. 
pojats.  (f)  GwiU.  1030.  0.  Hatfidl^  t^ 

(/)  Ba&li.  ^.  Gw^  639.  Baker  Rowlin|{« 
V.  Sweet. 

and 
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dnd  had  dropt  their  lambs  in  the  adjoining  parifli  of  Offley^ 
the  common  fields  where  the  fheep  fed  lying  in  both 
pariflies^  it  was  objeded,  that  it  woald  be  double  tithing 
if  the  defendant  having  paid  the  tithe  pf  wool  and  lamb  to 
the  vicar  of  OfBey,  w^re  to  pay  agiftment-tithe  to  the  reftor 
of  Lilly ;  yet  the  court  declared,  that  this  was  an  incon- 
venience which  the  defendant  had  brought  upon  himfelf 
by  not  (hearing  a  proportionable  number  of  his  ewes^  and 
letting  thein  yean  their  lambs  in  Lilly.  But  if  (*)  the  oc- 
cupier of  a  farm  in  the  pari(h  of  A.  prefcribe  for  common 
of  pafture  for  a  certain  number  of  fheep  on  land  in  the 
parifh  of  B.,  on  which  fuch  fheep  are  occafionally  aglfled, 
and  that  tithe- wool  or  other  fatisfadion  has  been  Immemo* 
rially  paid  to  the  redor  of  A.  as  often  as  the  fheep  wei^ 
fhom  in  that  parifh,  and  that  it  hath  been  the  conftant 
ttfage  to  fhear  them  there;  this  is  a  good  defence  againfb 
the  vicar  of  B.  claiming  agiflment-tithe  for  the  time  die 
fiieep  were  depaflured  in  his  parifh,  though  he  derives  no 
profit  as  tithes  from  them,  chiefly  it  feems,  becaufe  the 
right  of  common  (which  is  an  incorporeal  hereditament)  it 
legally  reputed  2ispari  of  the  farm,  to  which  it  is  appendant 
or  appurtenant.  Otherwlfe  ix  is  of  right  of  common  (/) 
m  groft,  which  is  annexed  to  the  perfon  and  not  to  land, 
the  party  intitled  to  which  muft  pay  agiflment-tithe  where 
the  commofiable  land  is  ^tuate. 

It  is  to  be  obferved,  in  regard  to  the  topic  we  are  now 
confid^ring,  that  the  fiatute  which  I  have  had,  and  fhaQ 
coi^ue  to  hjki^e  very  frequent  occafion  to  mention, 
n^ely,  2  and  3  Ed.  VT.  c.  13.  §  3  provides,  that  perfonii 
haying  uthable  cattle  depafluring  in  any  wafle  or  common 
grqund,  whereof  the  parifh  Js  not  certainly  known,  fhall 
py  ^eir  tithea  for  the  encreafe  of  fuch  cattle  to  the  perfoil 


\^)  Qwi]|.  (Q23.  pis  ▼.  Fermor,        (/)  Gwill.  1027, 
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to  the  tithes  oi  that  parifli,  or  place  in  Tvhich  the 
Qwner  of  the  cattle  dwells.  The  ftatute  is  filent  ccncern-i 
ipg  5tgiftment-tithe  (by  name  at  leaft)  for  cattle  fo  fed. 
And  fir  Edward  Coke  {m)  in  his  comment  upon  this  aft 
of  Parliament,  ufes  the  fame  limits  of  cxpreffion,  obferviqg, 
that  where  the  king  ought  to  have  the  tirhes  within  the 
waftes  or  commons  in  his  forefls  which  are  not  within  any 
p^riih,  this  branch  gives  the  tithes  of  the  encreafe  of  cattle 
to  the  parfon  of  the  parifli  where  the  owner  dwells. 
However,  in  a  cafe  (n)  as  early  as  the  time  of  queen  Eliza- 
beth, H  was  ordered  by  the  court  of  exchequer  in  reference 
to  this  law,  that  the  tithes  generally  of  a  fen  called  Wild- 
more,  which  was  not  known  to  lie  in  any  certain  parifh 
fliould  be  paid  to  the  parfon,  or  other  proprietor  of  the 
tithes  in  the  parifh  in  which  the  owner  of  the  cattle  inha- 
bited :  And  it  is  added,  that  if  the  tithes  have  been  im- 
ipemorially  paid  to  the  parfon  of  any  particular  parilh, 
although  it  be  unknown  in  what  parifh  the  moor  or  com- 
mon is,  there  they  fhall  continue  to  be  paid  according  to 
the  uDaige.  For,  by  the  flatute,  tithes  ought  to  be  paid  as 
they  have  accuftomably  been  paid.  And  {o)  in  the  cafe  of 
commons  appurtenant  above  referred  to,  this  law  is  referred 
to  by  t^o  of  the  judges  as  if  they  confidered  agiftment-tithe 
tp  be  clearly  within  its  operation ;  one  of  whom  fays,  that 
the  provifion  for  payment  of  tithes  to  the  parfon  of  the  parifh 
in  which  the  owner  of  the  cattle  lives,  implies,  that  in  or-" 
denary  cafes,  not  in  the  fpecial  cafe  before  the  court,  where 
it  is  known  in  what  parifh  fuch  a  common  lies,  tithes  are  duo 
to  the  reftor,  or  vicar  of  that  parilh,  for  the  cattle  feeding 
therein  ;  and  he  adds,  that  the  determination  of  the  Houfe 
of  Lords,  which  I  am  now  about  to  mention,  proceeded 
upon  that  fuppofitiony  meaning,  I  apprehend,  in  the  ienfe 

(m)  ainft.  651.  (0)  G will.  1024,  5,6. 

(n\  Sav.  69.  Anon^ 

of 
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of  the  m2xim  exceptio  probat  rcguJam  i  fince  that  determi- 
nation forms  another  exception  to  the  general  principle  of 
tithing  where  the  aglfted  land  is  fituate  j  whix:h  general  prin- 
ciple was  nndcrftood  and  prefuppofed  in  arguing  the  vaH^ 
dity  of  the  particular  cuftom  made  the  foundation  of  de- 
viating from  fuch  principle  in  that  particular  inftance.    The 
cafe  (p)  was  this ;  there  being  a  large  uninclofed  common^ 
lying  between  and  extending  itfelf  into  the  fevcral  parifhos 
of  A.  B.  and  C.  and  other  towns,  the  inhabitants  of  which 
had  for  a  time  immemorial  in  order  to  avoid  multiplicity 
of  fuits^  permitted  a  fort  of  promificuQUs  intercommoning  qn 
fucb  open  pafture ;  the  right  was  deemed  to  belong  to  the 
refpe&ive  farms  in  each  town,  and  taken  to  be  part  of  thoic 
farms,  and  the  owner  of  the  cattle  fo  fed  always  paid  the 
tithes  of  them  to  the  parfon  of  that  parifh  in  which  their 
farms  were  iituated.     The  appellant  rented  one  (arm  in  A* 
and  another  of  B.,  and  paid  tithes  according  to  the  afoit- 
faid  ufage  to  ^^e  refpedive  incumbents  of  thofe  parilhet, 
for  his  cattle  fed  upon  the  common.    He  alfo  bccupied 
five  acres  of  meadow  ground  in  the  parifh  of  C.  for  wt)ich 
he  fet  up  a  mpdus  or  cuftomary  payment  of  two^ponce  an 
icre,  and  after  that  rate  payment  had  been  made  or  ten-' 
dered  to  the  refpondent,  the  reflor  of  the  laft-mentioned 
"pariA  ;  yet  as  fuch  redor  he  had  fued  in  the  exchequer  for 
tithe  herbage  of  thi$  meadow  ground,  and  alfo  for  the 
tithe  of  the  feed  of  the  refpondent's  cattle  on  the  open 
common.    The  court  of  exchequer    decreed,   that  the 
defendant  there   Ihould  account .  for  the  modus  or  cuf- 
^omary  paymeQt,  and  ihould  alfo  account  for  the  tithes  ef 
)ii8  cattle  fed  upon  that  part  of  the  common  which  lay  in 
the  pariih  of  C.^  ther^  bemg  proof  that  the  cattle  were  driven 
"Wpon  that  part.    But  on  the  appeal,  the  houfe  ^  L^rdi^ 

(p)  Bro.  P.  B.  278,  Gwill.  (504.  Mickleburgh  v.  Crifp,  9  Vin.  i^b""- 
^3.  S.  C.  Abr. 

reverfed 
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Tcvcrfed  tHe  ittrtty  bccaufe  ibc  cuftom  that  every  fanner 
ihould  pay  tithes  to  the  redor  of  the  parifii  in  ^K^hich  he 
lived  was  good,  zjxd  the  houfe  ordered  and  adjudged,  that 
the  pWntjPs  bill  in  the  court  of  exchequer  fliould  be  dif- 
miffed  without  prejudice  to  his  right,  according  to  the 
modus  for  the  five  acres  of  meadow  ground  in  C.  the  re« 
fpondent's  parifli.  This  authority  was  relied  on  as  in  point 
by  one  at  leaft  of  the  judges,  who  decided  the  before- 
meniioned  cafe  61  common  appurtenant.  Thefe  feveral 
decifions  appear  to  be  profefledly  built  upon  diftinft 
grounds,  the  one  proceeding  on  the  validity  of  the  cuftom ; 
'  the  other  on  the  legal  argument,  fhat  the  right  of  common 
was  part  of  the  farm,  to  which  it  was  appurtenant ;  but  in 
effect,  both  thefe  confiderations  will  be  found  to  contribute 
thdr  joint  fupport  to  each  determination. 

To  revert  to  beads  of  the  plough,  or  fuch  as  are  employed 
for  the  purpofes  of  hufbandry,  thefe  (q)  by  the  general  rule 
of  law  as  hath  been  already  intimated,  are  exetopted  from  the 
payment  of  agiftment-tithe.  An  obvious  and  equitable  reftric- 
ti<m  of  the  rule  arifes  where  the  cattle  are  depaftured  in  one 

^  parifli  and  ufed  in  hufbandry  in  another.  In  fuch  cafe  (r) 
they  are  fubje&  to  this  tithe  in  the  pariih,  in  which  they  are 
depaftured.  The  reafon  is  evident^  provided  they  work  in 
the  fiime  pariih  in  which  they  are  depadured,  the  uberieres 
dfcime^  which  are  the  effed  of  their  labour  falling  to  the 
lot  of  the  Cune  parTon^  who  would  otherwife  claim  the  tithe 
of  thdr  pafture,  are  a  fi^tisfaiSion  for  the  latter.    If  the 

(        cattle  fed  in  one  parifli,  labour  in  another^  the  paribn  of  fuch 
[  .  other  pariih  has  the  benefit,  and  he,  where  they  are  depaf- 

tured  mud  haye  an  agiftment-tithe  or  none.    The  court  in^ 
ooe  inftance  (/)  ^ippgrtioned  this  tithe  of  agiftment  in  con^ 

4  (f  ^  D*gg«>  Pt  ii*  e.  5,  (/)  j.  Ld.  lUym.  1 29.  Gwill.  lotg. 

(r)  GwilL  1 1 10.  in  Bofwath  ▼•    n.  Scolci  r.  Lowthcr, 
Limbrl^k,  Degge,  p.  ii.  c.  5. 
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foimity  to  the  above  reafoning.  The  parfon  of  SwUBn^ 
ton  fued  in  the  ecclefiaftical  court  for  tithes  of  tho 
cattle  depaftured  in  his  parifh.  The  defendant  lived  wl 
Kifpax  the  next  adjoining  parifhi  and  occupied  a  large 
trad  of  arable  land  there,  and  had  befides  forty  acres  of 
meadow  and  pafture,  a||d  four  acres  only  of  arable  land  in 
in  Swillingion.  The  court  of  common  pleas  being  Spplied 
to  for  a  prohibition  to  reftrain  the  proceeding  before  th© 
fpiritual  judge,  declared,  that  if  there  had  not  been  srable 
land  in  Swillingtony  it  was  without  doubt  that  the  parfon 
ought  to  have  had  tithes.  For  the  reafon  of  exempfing 
beads  of  the  plough  is,  becaufe  they  are  employed  for  ttie 
improvement  of  the  arable  land  in  the  fame  parifh,  by  which 
the  parfon  has  better  tithes  of  the  arable  land ;  but  here  that 
reafon  would  fail.  In  the  fame  manner  where  a  man  had 
wood  in  one  pariih,  and  arable  land  in  another ;  if  he  ufes 
the  wood  in  making  fences  for  his  arable  land,  he  fliall  pay 
tithes  to  the  parfon  of  the  parifh  where  the  wood  grows : 
but  it  would  be  otherwife,  if  the  wood  were  in  the  fame 
parifh.  The  fame  law  prevails,  where  the  wood  grows  in 
one  pariih,  and  is  fpent  for  fuel  in  the  owner's  houfe  ia 
another. '  They  then  apply  thefe  illuftrations  to  the  queftioQ 
before  them,  whether  the  ploughing  of  the  four  Uteres  in  Swil« 
lington  would  excufe  the  cattle  generally  from  agiflment 
tithe ;  and  they  held  clearly,  that  it  would  only  excufe 
diofe  cattle,  which  ploughed  the  four  acres,  and  not  thofe 
^hich  ploughed  in  Kippax.  For  the  parfon  ought  to  have 
femething  in  lieu  of  the  tithe-herbage  claimed,  which  com* 
^Ncnfadon  can  only  be  derived  firpm  and  out  of  the  four 
arable  acres  in  Swillington«  Therefore  a  prohibition  was 
granted  quoad  the  cattle  only,  which  ploughed  the  arable 
^cres  in  Swillington,  and  as  to  the  reft,  the  parfon  had  liberty 
to  proceed  in  the  court  below. 

The 
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tithes  by  the  common  law,  and  cuftomt>f  the  realm.  Bat 
&r  heath*,  furze,  and  broom  (it),  it  Ieem&  tithes  (hall  be 
paid,  unle&  the  party  lets  forth,  and  proves  an  immemorial 
cuftom,  or  prefeription,  that  tithes  have  been  paid  of  milk 
calres,  or  the  like,  in  refped  of  cattle  kept  on  the  fame 
lands,  which  is  a  valid  caufe  of  exemption^  Another  (/) 
common  groimd  of  exemption  is,  where  thefe  artidcs  sore 
fpent  in  the  parifliioner's  dwelling-houfe ;  but  if  fold,  they 
are  tithable*  Laftly,  furzes  (m)  ufed  by  the  hufbandmaii 
to  make  pens  for  his  iheep  pay  no  tithe,  but  (s)  they  are 
tithable,  if  employed  for  hufbandry  purpofes  in  a  different 
pariih. 

By^  pardcular  fbfntes  a  pecimiary  compenfatioa  is  given 
to  tithes  wners  in  lieu  of  the  tithes  of  hemp  {o)^  flax,  and 
madder  (/),  namely,  five  fhillings  an  acre,  and  fo  propor* 
tionabLy  for  more  or  lefs  ground  fown  with  any  of  thofe 
articles,  to  be  paid  before  they  are  removed  from  off  the 
land ;  for  the  recovery  of  which  money  the  parfon  en*' 
titled,  iliall  have  tl)e  ufual  remedy  allowed  by  law ;  hut 
this  is  not  to  extend  to  charge  any  lands  difcharged 
from  tithes  by  any  nwdus  dedmandi^  antient  compofition,  or 
otherwife. 

III.  The  nature  of  agijlmeni'titbehzi^bten  before  in  fome 
meafure  explained.  It  is  fufficiently  apparent,  that  (^)  thjls^ 

* 

{t)  God.  rcp.cn.  4x7.  Wood.  (»)  Gwili.  1022.  Ellk  v.  Feraierw 

Inft.  x66.  16S.  Gwill.ioiS.  Wol-  (g)  St.  11  6c  12.  w.  3.  x6.  mtdie 

&rfUn  T.  Bragington.  perpetual bj  ft.. i,  G.  i.  ft«  2.  c.adL 

(/)  X  Cro.  609.  Auftyn  v.  tUxcsa,  f  z, 

8  Vin.  Abr.  591.  OwilL 610.  Roffc  (f)  St.  32.  G.  2.  c.  22.  Contnk. 

T.  Haniiog,  Gibf.  <Bo.  Danr.  Abr.  by  St.  5.  G.  j*  «•  tZ.  for  14  yearc* 

t.  IMfmes,  f.  597.    7ortiie>oule  it  and  to  tbe  end  of  Vbe  tbcip  next 

fcr  thfc  maiAtenance  of  HuflMdry^  Scffion 

X  Vent.  75.  (y)  Owffl.  X335.  in  I^^r.  SaaL, 

{m)  Wood,  InJU  |(».  *om  x  Aaftr.  sja. 
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thongh  a  prccEal  tithe,  is  from  the  effence  of  it  no  objeft  of 
flie  general  provifions  of  the  ftatutc  of  Edward  the  fucth 
for  the  fetting  iQ(ut  of  thhes^  andean  afford  no  ground  6f 
a£Hon  upon  that  Itatine. 

Tithe  (r)  of  agiftment  as  idtie  of  common  right,  becaufe 
the  grafs,  which  is  eaten,  is  ^yz/r^^dtbable,  and  tnufl  have 
faid  tithe  if  lefi  to  grow,  and  cot  when  ani¥ed  at  a2a« 
turity. 

We  have  before  feen,  that  this  right  accrues  In  reipe£t  of 
the  grafs  eaten,  and  not  of  the  improvement  of  the  cattle, 
whether  belonging  to  the  occupier  of  the  land,  or  agifted 
.  for  hire,  lii  ail  cafes,  therefore,  the  demand  (/)  is  to  be 
made  agamft  fuch  occupier  and  not  againft  the  owner  of 
the  beafts,  whether  depailuiing  on  grais  grounds(/},or  under 
agreement  for  tjie  eatage  of  a  field  of  turnips,  or  the  like. 
This  is  a  great  relief,  and  accommodation  to  the  parfon, 
Co  whom  it  would  (i^)  be  burtheaibme  to  fue  the  feveral 
owners  of  the  cattle :  Ibme  of  whom  probably  it  would  be 
difficult  to  afcertain,  which  might  lead  to  endleis  litigation. 
All  fuch  trouble  is  avoided  by  a  compendious  demand  againfl: 
the  oftenfible  occupier,  who  is  accordingly  liable,  whe- 
ther i,w)  be  occupies  his  own  freehold  lands,  or  is  in  pof- 
feilion  as  alefiee.-  This,  however,  fuppofes  the  fpot  to  be 
.a  private  ground,  or  inclofure.  For  {ik)  on  the  other  hand,  if 
the  plai:e  where  the  cattle  are  depaftured  is  an  open  com* 
mon,  or  commonable  land,  the  demand  mud  of  neceffity  be 
tnade  againft  the  refpedive  owners  of  the  beafts,  becaufe 
diei^e  is  no  profit  or  emolument  forthcoming  to  the  lord, 
4X  ovmtx  of  the  IbiL 

(r)  a  Sal.  655.  in  Hicksv.Wood*  Smith  feems  contra. 

fett.  (/)  Gwill.  659.  Kerihaw  v.  Iflei, 

•    (/)Bunb.3.Gwia.  1582.  Under-  («)  i  R.A.6j6.  Faccy  ▼.Langc. 

wood  T.  Gibbon,  9  Vin.  Abr.  38.  («;  j  Degge,  p.  ii.  c.  5. 

Cwill.  (526-7.  %  FiftcrT.  Ledman,  (1,)  Bnnb.  3.  n, 
M^wtthfianding,  GwiQ.  577.  Coe  y. 
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At  the  beginning  of  this  chapter  I  took  occafion  to 
mention,  that  land  which  has  borne  its  annual  b^rthen  by 
paying  tithes  of  hay  and,  corn,  is  for  the  year  difcharged  of 
tithe  of  agiftment.  If  (y),  however,  an  occupier  after  the 
com  is  cleared,  fows  the  land  with  turnips,  and  then  agi/ls 
the  fheep  of  a  ftranger,  or  fattens  his  own  fheep  an^d  fells 
them,  he  fliall  pay  tithe  for  the  agiflment,  notwithftwd* 

'  ing  this  courfe  of  hufbandry  meliorates  the  land  for  corn, 
where  the  foil  is  dry  and  fandy,  by  which  means  the  parfon 

.  obtains  in  the  enfuing  year  uberiores  decimas,  for  (z)  if  the 
turnips  had  been  fold,  and  profit  in  that  way  made  of  them, 
they  would  have  paid  tithes. 

As  to  the  beads  a^fted,  they  muft  in  general  be  barren 
cattle,  and  yield  no  profit  to  the  parfon  to  intitle  him  to 
this  fpecies  of  tithes ;  though  in  the  cafe  laft  cited,  it  was 
thought  no  bar  to  the  demand,  that  tithe  of  lanib  and  wool  of 
the  fheep  fo  agifled  on  turnipi  had  been  before  received.  If  a 
paflure  h  eaten  with  mixt  catfle,  partly  profitable  to  the 
tithe-owner  as  milch  cows,  ewes,  and  lambs,  and  cattle 
ufed  or  bred  for  the  plough,  or  pail ;  and  partly  barren  and 
unprofitable,  the  {a)  authentic  and  invariable  rule  feems  to 
be,  that  tithe  in  kind  fhall  be  paid  for  the  profitable,  and 
agiftment-tithe   for    fuch  as    are    unprofitable:    though 
Deggc  (A)  fuggefl  a  doubt  whether  if  the  profitable  exceed 
the  others  innumber,  they  fhall  not  exempt  the  reft  j  a  fur- 
mife  the  more  extraordinary  from  a  writer  in  general  fb 
well  difpofed  to  the  rights  of  the  church. 

It  appears  then,  that  what  are  deemed  profitable  cattle^ 
and  for  the  depafluring  of  which  no  agiftment-tithe  is^  de* 
mandable,  are  either  fuch  as  render  tithes  niore  immediately, 

• 

{y)  Gwill.537.  Daniel  ▼.  Tuff-  (»)  G will.  540.  Bordleyr.  Tima^ 

nail*  Biinb.  314.  G will.  714.  S win-  (aJ  Gibf.  677. 

fon  ▼.  Digby.  GwiMXqS.    Hall  v.  (i)  P.  ii.  c.  5*    .j 
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(that  is  to  fay),  of  their  young  milk,  and  wool ;  or  fuch  as 
being  employed  in  works  of  hufbandry,  confequentially 
augment,  and  indeed  are  an  efEcient  caufe  in  producing 
thofe  principal  tithable  articles,  com,  and  grain.  On  {c\z 
bill,  therefore,  for  tithes  for  the  agiflment  of  barren  and 
unprofitable  cattle,  generally,  without  exprefsly  demand- 
ing them  for  Iheep,  the  court  ref  ufed  to  diredt  an  account 
for  the  latter,  it  being  the  conftant  pra£lice  in  fuits  for 
agiftment  tithes  to  demand  it  for  fheep  exprefsly,  for  they 
yielding  lambs,  or  wool  are  not  reputed  barren,  and  un- 
profitable, and  no  agiftment  tithe  confcquendy  can  be  due 
for  them,  unlefs  fold  out  of  the  parifli  before  {hearing  time. 
Conformably  to  this  decifion,  in  a  fuit  (rf)>  in  which  the 
the  claim  was  explicitly  made,  it  was  decreed,  that  an  ac- 
count ihould  be  taken  of  what  was  due  to  the  plaintiff  for 
the  tithe  of  agiftment  of  all  flieep  kept,  fed,  and  depaftured 
on  the  lands  occupied  by  the  defendants,  and  by  them 
fold,  or  otherwife  difpofed  of  from  the  time  of  their 
laft  (hearing,  until  they  were  fold  off  fat,  and  taken  out 
of  the  pariih  for  fale,  and  before  the  next  (hearing  of 
them;  although  it  was  infifted,  that  all  the  (heep  from  time 
to  time  fold,  or  removed  were  as  often  replaced  by  others 
purchafed  by  the  defendants,  and  depaftured  in  their 
ftead  till  the  next  (hearing  day,  when  they  paid  a  full 
tithe  in  kind  to  the  impropriators^  or  their  leffees,  who  were 
entitled  to  tithes  of  wool,  and  lamb,  the  tithe  claimed  for 
agiftment  in  queftion  in  that  caufe  being  due  to  the 
plaintiff  the  vican  A  fimilar  {e)  decree  was  made  in  favour 
of  the  demand  in  a  cafe,  in  which  the  (heep  had  beeii 
brought  into  the  pari(h  before  (hearing  time  in  one  year, 
but  ibid  before  (hearing  time  in  the  next:  the  claim  was 

m 

(^)  3  Anftr.  829.  Gwill.  14; 6«    Aeftroppej  Gwi]L  6o^J.  Smith  ▼•/* 
Turner  y.  WilBanw,    i  R.  A.  642.    Johnfon. 

^"^-  (0  a  Ajiftr.  500,  Gwia.  1424- 

W;    G<«1.  1048.  Bateman    v.    Howe«  v.  Carter. 
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refilled  on  the  ground,  that  the  fanners  in  that  neighbour- 
hood found  it  neceflary  to  fold  fheep  on  their  ground  ta 
manure  it,  confideriog  the  encreafe  in  the  crop  by  this 
praftioe  as  the  principal  gain  from  the  Iheep,  that  they 
were  like  beafts  of  th<  plough,  which  pay  no  other  tithe, 
ctcept  in  the  incrcafe  of  the  crop  produced  by  theu:  labour^ 
and  that  the  redor  has  his  fhare  in  this  profit :  It  was 
farther  infifled,  that  the  other  profit  arifing  from  the  fheep, 
the  wool,  had  paid  tithe,  and  that  as  they  had  not  been '  in 
the  paxifh  a  year,  an4  had  paid  tithe  of  a  year's  wopl,  that 
iRras  a  difchar^e  for  ^e  whole  yean  But  the  court,  not-* 
<iith(tanijing  tbefe  arguments,  thought  the  former  adjudica- 
tion deciflvely  governed  the  prefent  cafe,  and  decreed  acr. 
cordingly ;  and  one  of  the  judges  confidered  {/)  the  wook 
f^tbe  as  paid  for  the;  preceding  year,  and  that  as  the  de* 
feqdant  had  kept  the  fheep  fpr  half  of  another  year,  and 
paid  no  tithe,  agiftment-tithe  mufl:  be  paid  for  that  time^ 
80  that  upon  the  whole  it  appears,  that  the  tithe  of  agift- 
ment  is  calculable  from  the  laft  time  of  fhearing  the  fheep* 
It  (f)  feems  alfo  due  for  the  agiftinent  of  yearling  Iambs. 

But  (h)  tithe  of  woqI  may  be  due  in  one  pserifh,  and 
tjthe  of  agiflment  in  another.  As  if  a  man  occupies  a 
fann,'  and  lives  in  the  parifh  of  A.  and  holds  other  lands 
quite  diftind  from  the  farm,  and  no  way  exempted  in  the 
|)anfh  of  B.,  and  depaitures  his  Iheep  upon  the  lands  in 
that  parifh,  but  fhears  them  in  A.,  the  parfpn  of  B.  fhall 
have  an  agiftment-tithe,  becaufe  he  has  no  other  profit 
l^om  thofe  fheep.  And  (/)  where  the  plaintiff  as  reAor  of 
Lilly  demanded  agi{lmentrtithe  of  fheep  which  were  fhorn, 

• 

(jfT)  Gwitl.713.  n.  Dummer  ▼.        {h)  GwiH.   1015-6.  in  EOis  ¥• 

WingfieU,  a^.  ••  to  bot^  thefe  Fennor. 
points.  (f)  GwiU.  xojo^  n.  Hatfidl^  t> 

(i>Ba&l|.^«GwilL639«  Baker  Rowlin^^ 
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dnd  bad  dropt  their  Iambs  in  the  adjoining  parifh  of  Offley» 
the  common  fields  where  the  fheep  fed  lying  in  both 
parifhes,  it  was  objeded,  that  it  would  be  double  tithing 
if  the  defendant  having  paid  the  tithe  of  wool  and  lamb  to 
the  vicar  of  OfBey,  were  to  pay  agiftment-tithe  to  the  refkor 
of  Lilly ;  yet  the  court  declared,  that  this  was  an  incon- 
venience which  the  defendant  had  brought  upon  himfelf 
by  not  (hearing  a  proportionable  number  of  his  ewes^  and 
letting  theip  yean  their  lambs  in  Lilly.  But  if  {k)  the  oc- 
cupier of  a  farm  in  the  pariih  of  A.  prefcribe  for  common 
of  pafture  for  a  certain  number  of  fheep  on  land  in  the 
parifh  of  B.,  on  which  fuch  fheep  are  occafionally  aglfted, 
and  that  tithe>wool  or  other  fatisfaflion  has  been  immemo^ 
rially  paid  to  the  redor  of  A.  as  often  as  the  Iheep  were 
ihom  in  that  parifh,  and  that  it  hath  been  the  conflant 
ttfage  to  fhear  them  there;  this  is  a  good  defence  againft 
the  vicar  of  B.  claiming  agiftmcmt-tithe  for  the  time  the 
fheep  were  depaftured  in  his  parifh,  though  he  derives  np 
profit  as  tithes  from  them,  chiefly  it  feems,  becaufe  the 
right  of  common  (which  is  an  incorporeal  hereditament)  is 
legally  reputed  dspart  of  the  farm,  to  which  it  is  appendant 
or  appurtenant.  Otherwife  it  is  of  right  of  common  (/) 
in  ^o/Sy  which  is  annexed  to  the  perfon  and  not  to  land, 
the  party  intitled  to  which  muft  pay  agiflment-tithe  where 
the  commonable  land  is  ^tuate. 

It  is  to  be  obferved,  in  regard  to  the  topic  we  are  now 
confid^ring,  that  the  ftatute  which  I  have  had,  and  IhaQ 
coi^ue  to  h^^e  very  frequent  occafion  to  mention, 
li^ety^  2  and  3  Ed.  VI.  c.  13.  §  3  provides,  that  perfont 
ttaving  tithable  cattle  depafturiug  in  any  wafle  or  common 
grqund,  whereof  the  parifh,  is  not  certainly  known,  fhall 
pay  their  tithca  for  the  encreafe  of  fuch  cattle  to  the  perfoil 

<i)  QwiU.  iQ2a.  pis  V.  Fermor.        {J)  GwiQ.  loay, 
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iQtitkd  to  the  tithes  of  that  parifli^  or  place  in  Tn^hich  the 
Qwner  of  the  cattle  dwells.  The  ftatute  is  filent  concern- 
ing ^tgiftment-tithe  (by  name  at  leaft)  for  cattle  fo  fed. 
And  fir  Edward  Coke  (m)  in  his  comment  upon  this  a£k 
of  Parliament,  ufesthefame  limits  of  cxpreffion,  obferving, 
that  where  the  king  ought  to  have  the  tithes  within  the 
vaftes  or  commons  in  his  for  efts  which  are  not  within  any 
p?uiih,  this  branch  gives  the  tithes  of  the  encreafe  of  cattle 
to  the  parfon  of  the  parifli  where  the  owner  dwells. 
However,  in  a  cafe  (n)  as  early  as  the  time  of  queen  Eliza- 
beth, it  was  ordered  by  the  court  of  exchequer  in  reference 
to  this  law,  that  the  tithes  generally  of  a  fen  called  Wild- 
more,  which  was  noc  known  to  lie  in  any  certain  parifh 
fliould  be  paid  to  the  parfon,  or  other  proprietor  of  the 
tithes  in  the  parifh  in  which  the  owner  of  the  cattle  inha- 
bited :  And  it  is  added,  that  if  the  tithes  have  been  im- 
ipemonally  paid  to  the  parfon  of  any  particular  parifh, 
alibqugh  it  be  unknown  in  what  parifh  the  moor  or  com- 
mon is,  there  they  fhall  continue  to  be  paid  according  to 
the  ufage.  For,  by  the  ftatute,  tithes  ought  to  be  paid  as 
they  have  accuftomably  been  paid.  And  {o)  in  the  cafe  of 
(jommons  appurtenant  above  referred  to,  this  law  is  referred 
to  by  tyro  of  the  judges  as  if  they  confidered  agiftment-tithe 
tp  be  cle^ly  within  its  operation ;  one  of  whom  fays,  that 
the  provifion  for  payment  of  tithes  to  the  parfon  of  the  parifh 
in  which  the  owner  of  the  cattle  lives,  implies,  that  in  or-" 
denary  cafes,  not  in  the  fpecial  cafe  before  the  court,  where 
it  is  known  in  what  parifh  fuch  a  common  lies,  tithes  are  due 
to  the  reftor,  or  vicar  of  that  parifh,  for  the  cattle  feeding 
therein  ;  and  he  adds,  that  the  determination  of  the  Houfe 
of  Lords,  which  I  am  now  about  to  mention,  proceeded 
upon  that  fuppofition,  meaning,  I  apprehend,  in  the  ieiife 

(m)  a  Inft.  651.  (0)  G will.  1024,  5,6, 

(n)  Sav.  69.Anoiu 
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of  the  maxim  exceptio  probat  regulam  j  fincfe  that  determi- 
nation forms  another  exception  to  the  general  princ^le  of 
tithing  where  the  aglfted  land  is  fituate  j  which  general  prin- 
ciple was  imderftood  and  prefuppofed  in  arguing  the  vafi4 
dity  of  the  particular  euftom  made  the  foundation  of  de- 
viating from  fuch  principle  in  that  particular  inftance.    The 
cafe  (/)  was  this ;  there  being  a  large  uninclofed  common^ 
lying  between  and  extending  itfelf  into  the  feveral  pariflies 
of  A.  B.  and  C.  and  other  towns,  the  inhabitants  of  which 
had  for  a  time  immemorial  in  order  to  avoid  multiplicity 
of  fuits^  permitted  a  fort  of  promilcuous  intercommoning  ojx 
fucb  open  pafture ;  the  right  was  deemed  to  belong  to  the 
refpe&ive  farms  in  each  town,  and  taken  to  be  part  of  thofc 
fzrmsj  and  the  owner  of  the  cattle  fo  fed  always  paid  the 
tithes  of  them  to  the  parfon  of  that  parifh  in  which  their 
farms  were  iituated.     The  appellant  rented  one  (arm  in  A* 
and  another  of  B.,  and  paid  tithes  according  to  the  afoit- 
iaid  ufage  to  ^^e  refpedive  incumbents  of  thofe  parilfaet, 
for  his  catde  fed  upon  the  common.    He  alfo  'occupied 
five  acres  of  meadow  ground  in  the  parifh  of  C.  for  wl^ch 
he  fet  up  a  mpdus  or  cuftomary  payment  of  two^ponce  an 
aspre,  and  after  that  rate  payment  had  been  made  or  ten- 
dered to  the  refpcmdent,  the  redor  of  the  laft-mentioned 
'parifli  \  yet  as  fuch  redor  he  had  fued  in  the  exchequer  for 
tithe  herbage  of  this  meadow  ground,  and  alfo  for  the 
tithe  of  the  feed  of  the  refpondent's  cattle  on  the  open 
common.    The  court  of  exchequer    decreed,   that  the 
defendant  there   Ihould  account .  for  the  modus  or  cuf- 
tomary  paymeQt,  and  (hould  alfo  account  for  the  tithes  of 
)ii8  cattle  fed  upon  that  part  of  the  common  which  lay  in 
the  pariih  of  C.^  there  being  proof  that  the  cattle  were  driven 
"Wpon  that  part.    But  on  the  appeal,  the  houfe  ei  Ldrdt 

« 

(p)  Bro.  P.  B.  278,  Gwill.  (504.  MicklcbBrgh  r,  Crifp,  9  Vin.  Abn 
^3.  S.  C.  Abr. 
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Tcvcrfed  tHe  deeree,  bccaufe  the  cuftom  that  every  farmer 
ihould  pay  tithes  to  the  redor  of  the  parifh  in  ^K^hich  he 
lived  was  good,  ajpid  the  houfe  ordered  and  adjudged,  that 
the  plaintiflTs  bill  in  the  court  of  exchequer  fliould  be  dif- 
miffed  without  prejudice  to  his  right,  according  to  the 
modus  for  the  live  acres  of  meadow  ground  in  C.  the  re- 
fpondent's  parifli.  This  authority  was  relied  on  as  in  point 
by  one  at  leaft  of  the  judges,  who  decided  the  before- 
meniioned  cafe  ctf  common  appurtenant.  Thefe  feveral 
deciiions  appear  to  be  profefledly  built  upon  diftin£b 
grounds,  the  one  proceeding  on  the  validity  of  the  cuftom ; 
the  olher  on  the  legal  argument,  fhat  the  right  of  common 
was  part  of  the  farm,  to  which  it  was  appurtenant ;  but  in 
effect,  both  thefe  confiderations  will  be  found  to  contribute 
thdr  joint  fupport  to  each  determination. 

To  revert  to  beafts  of  the  plough,  or  fuch  as  are  employed 
for  the  purpofes  of  hufbandry,  thefe  {q)  by  the  general  rule 
of  law  as  hath  been  already  intimated,  are  exciknpted  from  the 
payment  of  agiftment-tithe.  An  obvious  and  equitable  reftric- 
ticm  of  the  rule  arifes  where  the  cattle  are  depaftured  in  one 
pariihs  and  ufed  in  hufbandry  in  another.  In  fuch  cafe  (r) 
they  are  fubje&  to  this  tithe  in  the  parifh,  in  which  they  are 
depaftured.  The  reafon  is  evident^  provided  they  work  in 
the  (ame  parifh  in  which  they  are  depaflured,  the  uberieref 
dfchne^  which  are  the  effed  of  their  labour  falling  to  the 
lot  of  the  Cune  parTon,  who  would  ocherwife  claim  the  tithe 
of  thdr  paflure,  are  a  £|ti8&£don  for  the  latter.  If  the 
cattle  fed  in  one  parifh,  labour  in  another^  the  parfon  of  fuch 
other  parifh  has  the  benefit,  and  he,  where  they  ai'e  depaf- 
tured  mufl  haye  an  agiftment-tithe  or  none,  The  court  m^ 
eoe  infUnce  (/)  ^ippgrtioned  this  tithe  of  agiflment  in  con^ 

{q)  Dtggt,  p,  11.  c.  5,  (/)  I  Ld.  lUym.  1 29.  Gwill.  xoa9« 

(r)  Gwill.  mo.  in  Bofwath  ▼•    s.  Scok*  r.  Lowthcr« 
IJmbn^k,  Degge,  p.  ii.  c.  5. 
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formity  to  the  above  reafoning.  The  parfon  of  SvnlBn^ 
ion  fued  in  the  ecclefiaftical  court  for  tithes  of  tho 
cattle  depaftured  in  his  parifh.  The  defendant  lived  tbl 
Kippax  the  next  adjoining  parifh,  and  occupied  a  lai^e 
trad  of  arable  land  there,  and  had  befides  forty  acres  of 
meadow  and  pafture,  a^  four  acres  only  of  arable  land  in 
m  Swillington.  The  court  of  common  plea?  being  Spplied 
to  for  a  prohibition  to  reftrain  the  proceeding  before  th© 
fpiritual  judge,  declared,  that  if  there  had  not  been  srable 
land  in  Swillington^  it  was  without  doubt  that  the  parfon 
ought  to  have  had  tiihes.  For  the  reafon  of  exempting 
beafts  of  the  plough  is,  becaufe  they  are  employed  for  ttie 
improvement  of  the  arable  land  in  the  fame  parifh,  by  which 
the  parfon  has  better  tithes  of  the  arable  land ;  but  here  that 
reafon  would  fail.  In  the  fame  manner  where  a  man  ha3 
wood  in  one  pariih,  and  arable  land  in  another ;  if  he  ufes 
the  wood  in  making  fences  for  his  arable  land,  he  fliall  pay 
tithes  to  the  parfon  of  the  parifh  where  the  wood  grows : 
but  it  would  be  otherwife,  if  the  wood  were  in  the  fame 
parifh.  The  fame  law  prevails,  where  the  wood  grows  in 
one  parifh,  and  is  fpent  for  fuel  in  the  owner's  houfe  in 
another. '  They  then  apply  thefe  Uluftrations  to  the  queitioQ 
before  them,whether  the  ploughing  of  the  four  Uteres  in  Swil« 
lington  would  exc^fe  the  catt|e  generally  from  agiflment 
tithe ;  and  they  held  clearly,  that  it  would  only  excufe 
diofe  cattle,  which  ploughed  the  four  acres,  and  not  thofe 
which  ploughed  in  Kippax.  For  the  parfon  ought  to  have 
feoiething  in  lieu  of  the  tithe-herbage  churned,  which  con^ 
^^adon  can  only  be  derived  from  and  out  of  the  four 
arable  acres  in  Swillington,  Therefore  a  prohil^tipn  was 
granted  quoad  the  cattle  only,  which  ploughed  the  arable 
^es  in  Swillington,  and  as  to  the  reft,  the  parfon  had  liberty 
to  proceed  in  the  court  below. 

The 
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tithes  by  the  common  law,  and  cuftomt>f  the  realm.  Bat 
&r  heath*,  furze,  and  broom  {fi)j  it  Ieem&  thhes  (hall  be 
paid,  unlelk  the  party  fets  forth,  and  proves  an  immemorial 
cuftom,  or  prefeription,  that  tithes  have  been  paid  of  milk 
calres,  or  the  like,  in  refped  of  cattle  kept  on  the  fame 
lands,  which  is  a  valid  caufe  of  exemption^  Another  (/) 
common  ground  of  exemption  is,  where  thefe  artidcs  sore 
fpent  in  the  parifliioner's  dwelling-houfe ;  but  if  fold,  cbey 
are  tithable*  Laftly,  furzes  (m)  ufed  by  the  hufbancbnaa 
to  make  pens  for  his  iheep  pay  no  tithe,  but  (s)  they  are 
tithable,  if  employed  for  hufbandry  purpofes  in  a  different 
pariiL 

By^  particular  ftatntes  a  pecimiary  compenfatioa  is  given 
to  tithes  wners  in  lieu  of  the  dthe»  of  hemp  (^),  flax,  and 
madder  (/),  namely,  five  fhillings  an  acre,  and  fo  propor* 
tionabLy  for  more  or  lefs  ground  fown  with  any  of  thofe 
articles,  to  be  paid  before  they  are  removed  from  off  the 
land  i  for  the  recovery  of  which  money  the  parfon  en*' 
titled,  iliall  have  tl)e  ufual  remedy  allowed  by  law ;  hut 
this  is  not  to  extend  to  charge  any  lands  difcharged 
from  tithes  by  any  nwdus  decimamU^  antient  compoiition,  or 
otherwife. 

III.  The  nature  of  agijfment'titbehzshten  before  in  fome 
meafure  explained.  It  is  fufficiently  apparent,  that  (^)  thjia^ 

(i)  God.  tcp.cn.  41;.  Wood.  (n)  Gwitt.  1022.  £!Ii«  v.  Feme& 

Inft.  166. 168.  Gwill.ioiS.  Wol*  (J)  St.  Jt  ^  12.  w. 3.  iC  made 

&rfUn  T.  Bragington.  perpetual  by  ft»  i ,  G.  I.  ft«  2.  c.adL 

(/)  X  Cro.  609.  Auftyn  t.  Ciicas,  f  z, 

8  Vin.  Abr.  591.  GwilL  610.  Roffe  (f^  St.  3-1.  G.  a.  c.  22.  Contia. 

V.  Harding,  Gibf.  <Bo.  Daar.  Abr.  by  St.  5.  G.  $.  c.  i!i.  for  14  yeara» 

t.  IMfmes,  f.  597.    Tortiiejmtie  ia  and  to  the  end  of  Vhe  tbc^  next 

for  thfc  mainteBance  of  liuftiBdry,  Scflfcm 

X  Vent.  75.  (f )  Owffl.  X335.  m  EUit  r.  SaaL. 

{m)  Wood.  Inft.  tCB.  "from  2  Aaftr.  at. 
» 
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thongh  a  predial  tithe,  is  from  the  effence  of  itnoobjeft  of 
flie  general  prorifions  of  the  ftatute  of  Edward  the  fucth 
for  the  fetting  ioiut  of  tMies,  and  can  aflFord  no  ground  of 
a£Hon  upon  that  flatifte. 

^the  (r)  of  agiftment  is  dtie  of  common  iigbc,  becaxtfe 
the  grafs,  which  is  eaten,  is  ^y^ri^dthable,  and  tnuft  hare 
foid  tithe  if  le&  to  grow,  and  coit  when  aixivod  at  ma* 
turity« 

We  have  before  feen,  that  this  right  accrues  in  reipe£t  of 
the  grafs  eaten,  and  not  of  the  improvement  of  the  cattle, 
whether  belonging  to  the  occupier  of  the  land,  or  agiited 
for  hire.  In  all  cales,  therefore,  the  demand  (/)  is  to  be 
made  agaioft  fuch  occupier  and  not  againit  the  owner  of 
the  beafts,  whether  depaHuring  on  gn&  groundsi[/),  or  under 
agreement  for  die  eatage  of  a  field  of  turnips,  or  the  like. 
This  is  a  great  relief,  and  accommodation  to  the  parfaa^ 
to  whom  it  would  (u)  be  burtheafome  to  fue  the  feveral 
owners  of  the  cattle :  fbme  of  whom  probably  it  would  be 
difficult  to  afcertain,  which  might  lead  to  endlefs  litigation. 
AU  fuch  trouble  is  avoided  by  a  compendious  demand  againft 
the  oftoniible  occupier,  who  is  accordingly  liable,  whe- 
ther i,w)  he  occupies  his  own  freehold  lands,  or  is  in  pof- 
fefnon  as  a  lefiee.  This,  however,  fuppofes  the  fpot  to  be 
.a  private  ground,  or  inclofure.  For  («)  on  the  other  hand,  if 
the  place  where  the  cattle  ^are  depaftured  is  an  open  com* 
mon,  or  commonable  land,  the  demand  muft  of  neceffity  be 
made  againft  the  refpeftive  owners  of  the  beafts,  becaufe 
fhere  is  no  profit  or  emolument  forthcoming  to  the  lord, 
<Nr  owner  of  the  IbiL 

(r)  a  Sal.  6^j.  in  Hicksv. Wood-  Smith  feems  conira. 

1m»  (/)  Gwill.  659.  Ker/haw  v.  Iflei, 

•  (/)  Bunb.3.  Gwill.  158a.  Under-  (»)  i  R.A.  656.  Facey  ▼.  Lange. 

wood  V.  Gibbon,  9  Vin.  Abr.  38.  («, .  Degge,  p.  ii.  c.  5. 

CwiU.  626-7.  %  Fifterv.  Lcdman,  („)  Banb.  3.  n. 
M(vitbftandiDg»  Gwil).  577.  Coe  y. 

G3  At 


96  Law  of  Tithes.  -    Ch.  IV. 

At  the  beginning  of  this  chapter  I  took  occafion  to 
mention,  that  land  which  has  borne  its  annual  b^rthen  by 
paying  tithes  of  hay  and. corn,  is  for  the  year  difcharged  of 
tithe  of  agiftment.  If  (y),  however,  an  occupier  after  the 
com  is  cleared,  fows  the  land  with  turnips,  and  then  agiits 
the  fheep  of  a  ftranger,  or  fattens  his  own  flieep  and  fells 
them,  he  fliall  pay  tithe  for  the  agiflment,  notwithftand- 
'  ing  this  courfe  of  huibandry  meliorates  the  land  for  com, 
where  the  foil  is  dry  and  fandy,  by  which  means  the  parfoa 
obtains  in  the  enfuing  year  uberiores  decimas,  for  (z)  if  the 
tumips  had  been  fold,  and  profit  in  that  way  made  of  them, 
they  would  have  paid  tithes. 

% 

As  to  the  hearts  agifted,  they  muft  in  general  be  barren 
cattle,  and  yield  no  profit  to  the  parfon  to  intitle  him  to 
this  fpecies  of  tithes ;  though  in  the  cafe  laft  cited,  it  was 
thought  no  bar  to  the  demand,  that  tithe  of  lamb  and  wool  of 
the  fheep  fo  agifted  on  turnips  had  been  before  received.  If  a 
pafture  is  eaten  with  mixt  catfle,  partly  profitable  to  the 
tithe-owner  as  milch  cows,  ewes,  iand  lambs,  and  cattle 
ufed  or  bred  for  the  plough,  or  pail ;  and  partly  barren  and 
unprofitable,  the  {a)  authentic  and  invariable  mle  feems  to 
be,  that  tithe  in  kind  (hall  be  paid  for  the  profitable,  and 
agiftment-tithe   for    fuch  as    are    unprofitable:    though 
Degge  (A)  fuggeft  a  doubt  whether  if  the  profitable  exceed 
the  others  innumber,  they  fhall  not  exempt  the  reft  ;  a  fur- 
mife  the  more  extraordinary  from  a  writer  in  goieral  fo 
well  difpofed  to  the  rights  of  the  church. 

It  appears  then,  that  what  are  deemed  profitable  cattle^^ 
and  for  the  depafturing  of  which  no  agiftment-tithe  hr  de- 
mandable,  are  either  fuch  as  render  tithes  more  immediately^ 

« 

(y)  Gwill.537.  Daniel  v.  Tuff-  («)  GwiH.540.  Bordjcy  v.  Tims^ 

nalL  Biinb.314.  Gwill.  714.  Swin-  {a)  Gibf.  677, 

fon  V.  Digby,  Gwill.  Cq6.    Hall  v.  (^)  P.  ii.  c.i»    j 
Filter. 

9  ,  C*'^^? 
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(that  is  to  fay),  of  their  yo]Ling  milk,  and  wool ;  or  fuch  as 
being  employed  in  works  of  hulbandry,  confequentially 
augment,  and  indeed  are  an  efEcient  caufe  in  producing 
thofe  principal  tithable  articles,  com,  and  grain.  On  (c)^a 
bill,  therefore,  for  tithes  for  the  agiftment  of  barren  and 
improfitable  cattle,  generally,  without  exprefsly  demand- 
ing them  for  fheep,  the  court  refufed  to  dire£k  an  account 
for  the  latter,  it  being  the  conflant  pra£tice  in  fuits  for 
agiftment  tithes  to  demand  it  for  fliecp  exprelsly,  for  they 
yielding  lambs,  or  wool  are  not  reputed  barren,  and  un- 
profitable, and  no  agiftment  tithe  confequently  can  be  due 
for  them,  unlefs  fold  out  of  the  parifli  before  (hearing  time. 
Conformably  to  this  dedfion,  in  a  fuit  (rf),  in  which  the 
the  claim  was  explicitly  made,  it  was  decreed,  that  an  ac- 
count ihould  be  taken  of  what  was  due  to  the  plaintiff  for 
the  tithe  of  agiftment  of  all  (heeip  kept,  fed,  and  depaftured 
on  the  lands  occupied  by  the  defendants,  and  by  them 
fold,  or  otherwife  difpofed  of  from  the  time  of  their 
laft  (hearing,  until  they  were  fold  off  fat,  and  taken  out 
of  the  pariih  for  fale,  and  before  the  next  (hearing  of 
them }  although  it  was  infifted,  that  all  the  (heep  from  time 
to  time  fold,  or  removed  were  as  often  replaced  by  others 
purchafed  by  the  defendants,  and  dcpaftmed  in  then: 
ftead  till  the  next  (hearing  day,  when  they  paid  a  full 
tithe  in  kind  to  the  impropriators^  or  their  leffees,  who  were 
entitled  to  tithes  of  wool,  and  lamb,  the  tithe  claimed  for 
agiftment  in  queftion  in  that  caufe  being  due  to  the 
plaintiff  the  vicar.  A  fimilar  {e)  decree  was  made  in  favour 
of  the  demand  in  a  cafe,  in  which  the  (heep  had  been 
broyght  into  the  pari(h  before  (hearing  time  in  one  year, 
but  fold  before  (hearing  time  in  the  next :  the  claim  was 

{c)  3  Anftr.  829.  CwiD.  1456.    Aeftroppe,  GwiJL  6o$7,  Smith  t«/- 
Tttmer  v.  Williaw,    i  R,  A.  64a.    Johnfon. 

I^"^-  (0  a  Anftr.  500.  Gwffl.  1424. 

id)    G^.  1048.  Bateman    v.    Howes  v.  Carter. 
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rcfifted  on  the  ground,  that  the  farmers  in  that  neighbour- 
hood  found  it  necefiary  to  fold  (heep  on  their  ground  ta 
manurt  it,  eonfideriog  the  encreafe  in  the  crop  by  this 
pra&iee  as  the  principal  gain  from  the  flieep,  that  they 
were  like  beads  of  the  plough,  which  pay  no  other  tithe, 
except  in  the  increafe  of  the  crop  produced  by  their  labour^ 
and  that  the  redor  has  his  ihare  in  this  profit :  It  was 
farther  xnfiiled,  that  the  pther  profit  arifing  from  the  fheep, 
the  wool,  had  paid  tithe,  and  that  as  they  had  not  been  in 
the  pariih  a  year,  and  had  paid  tithe  of  a  year's  wool,  that 
Was  a  difcharge  for  ^e  whole  yean  But  the  court,  not-* 
withitan4ing  tbefe  arguments,  thought  the  former  adjudica-, 
dop  deciflvely  governed  the  prefent  cafe,  and  decreed  acr^ 
cordingly  ;  and  one  of  the  judges  confidered  if)  the  wool-, 
tithe  as  paid  for  the  preceding  year,  and  that  as  the  de- 
fei^dant  had  kept  the  fheep  for  half  of  another  year,  and 
paid  no  tithe,  agiftment-tithe  muft  be  paid  for  that  time.. 
80  that  upon  the  whole  it  appears,  that  the  tithe  of  agift- 
ment  is  calculable  from  the  laft  time  of  (hearing  the  fheep* 
It  ig)  feems  alfo  du^  for  the  agiftment  of  yearling  lambs. 

But  (i)  tithe  of  woqI  may  be  due  In  one  paerifh,  and 
4the  of  agiflment  in  another.  As  if  a  man  occupies  a 
farm^'  and  lives  in  the  parifh  of  A.  and  holds  other  lands 
quite  diftlnd  from  the  farm,  and  no  way  exempted  in  the 
parifh  of  B.,  and  depaflures  his  fheep  upon  the  lands  in 
that  parifh,  but  fhears  them  in  A.,  the  parfon  of  B.  fhall 
have  an  agiflment-tithe,  becaufe  he  has  no  other  profit 
firo|n  thofe  fheep*  And  (/)  where  the  plaintiff  as  reAor  of 
lilly  demanded  ag^i(hnqitTtith^  of  fheep  which  were  fhorn, 

(Jf)  GwiU.  713.  n.  Dtiinmer  ▼.        {h)  GwiII«   1015-6.  in  SQit  ▼. 

WiDg&eU,  ace.  as  to  bott^  tkefe  Fermor. 
points.  (0  GwitL  xo30«  0.  Hatfidi(l  t. 

(/)  Ban)).  ^«  GwiB.  629,  Baker  RowUnK, 
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and  had  dropt  their  lambs  in  the  adjoining  parifh  of  Offley^ 
the  common  fields  where  the  flieep  fed  lying  in  both 
parifhes,  it  was  objected,  that  it  would  be  double  tithing 
if  the  defendant  having  paid  the  tithe  pf  wool  and  lamb  to 
the  vicar  of  OlBey,  w^rc  to  pay  agiftment-tithe  to  the  reftor 
of  Lilly ;  yet  the  court  declared,  that  this  was  an  incon- 
venience which  the  defendant  had  brought  upon  himfelf 
by  not  (hearing  a  proportionable  number  of  his  ewes^  and 
letting  theip  yean  their  lambs  in  Lilly.  But  if  (*)  the  oc- 
cupier of  a  farm  in  the  pari(h  of  A.  prefcribe  for  common 
of  pafture  for  a  certain  number  of  fheep  on  land  in  the 
pariih  of  B.,  on  which  fuch  iheep  are  occafionally  agifted, 
and  that  tithe- wool  or  other  fatisfaftion  has  been  immemo* 
rially  paid  to  the  rcQior  of  A.  as  often  as  the  fheep  weK 
ihom  in  that  parifh,  and  that  it  hath  been  the  conftant 
ufage  to  (hear  them  there;  this  is  a  good  defence  againft 
the  vicar  of  B.  claiming  agiftment-tithe  for  the  time  the 
(beep  were  depaftured  in  hi$  pari(h,  though  he  derives  no 
profit  as  tithes  from  them,  chiefly  it  feems,  becaufe  the 
right  of  common  (which  is  an  incorporeal  hereditament)  is 
legally  reputed  2iSpari  of  the  farm,  to  which  it  is  appendant 
or  appurtenant*  Otherwife  it  is  of  right  of  common  (/) 
m  grofiy  which  is  annexed  to  the  perfon  and  not  to  land, 
the  party  intitled  to  which  muft  pay  agiftment-tithe  wherp 
the  commonable  land  is  (ituate. 

It  is  to  be  obferved,  in  regard  to  the  topic  we  are  noxr 
confid^ring,  that  the  ftatute  which  I  have  had,  and  fliaQ 
coi^ue  to  ha+'e  very  frequent  occafion  to  mention, 
n^ibely,  a  and  3  Ed.  VI,  c.  13,  §  3  provides,  that  perfonii 
having  tithable  cattle  depafturing  in  any  wafte  or  common 
ground,  whereof  the  pari(h,i8  not  certainly  known,  (haU 
pay  ^eir  tithes  for  the  encreafe  of  fuch  cattle  to  the  perfoil 

^)  QwiH.  ^p2a.  pis  V.  Fermor,        {]t)  Gmll.  10^7. 
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mtitkd  to  the  tithes  of  that  parifli,  or  place  in  ^hich  the 
Qwner  of  the  cattle  dwells.  The  ftatute  is  filent  concern- 
ing  agiftment-tithe  (by  name  at  leaft)  for  cattle  fo  fed. 
And  fir  Edward  Coke  (jn)  in  his  comment  upon  this  aft 
of  Parliament,  ufes  the  fame  limits  of  cxprellion,  obferving, 
that  where  the  king  ought  to  have  the  tithes  within  the 
vafles  or  commons  in  his  for  efts  which  are  not  within  any 
p?u>ilh,  this  branch  gives  the  tithes  of  the  encreafe  of  cattle 
to  the  parfon  of  the  parifti  where  the  owner  dwells. 
However^  in  a  cafe  (n)  as  early  as  the  time  of  queen  Eliza- 
beth, it  was  ordered  by  the  court  of  exchequer  in  reference 
to  this  law,  that  the  tithes  generally  of  a  fen  called  Wild« 
more,  which  was  noc  known  to  lie  in  any  certain  pari& 
Oiould  be  paid  to  the  parfon,  or  other  proprietor  of  the 
tithes  in  the  pariih  in  which  the  owner  of  the  cattle  inha* 
bited  ;  And  it  is  added,  that  if  the  tithes  have  been  im- 
ipemorially  paid  to  the  parfon  of  any  particular  parifh, 
although  it  be  imknown  in  what  parifh  the  moor  or  com- 
mon is,  there  they  ihall  continue  to  be  paid  according  to 
the  ulage.  For,  by  the  ftatute,  tithes  ought  to  be  paid  as 
they  have  accuftomably  been  paid.  And  {o)  in  the  cafe  of 
commons  appurtenant  above  referred  to,  this  law  is  referred 
to  by  t^o  of  the  judges  as  if  they  confidered  agiftment-tithe 
tp  be  clearly  within  its  operation ;  one  of  whom  fays,  th^t 
the  provifion  for  payment  of  tithes  to  the  parfon  of  the  parifh 
in  which  the  owner  of  the  cattle  lives,  implies,  that  in  or- 
dinary cafes,  not  in  the  fpecial  cafe  before  the  court,  where 
U  is  known  in  what  parifh  fuch  a  common  lies,  tithes  are  duo 
to  the  re^tor^  or  vicar  of  that  pariih,  for  the  cattle  feeding 
therein ;  and  he  adds,  that  the  determination  of  the  Houfe 
of  Lords^  which  I  am  now  about  to  mention,  proceeded 
iqpon  that  fuppolitbn,  meaning,  I  apprehend,  in  the  fenfc 

(m)  alnft.(55r.  (p)  Gwffl.  1024^  5,6. 

(h)  8av.  69.ABon« 

of 
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cf  the  mzsim  except  to  probat  re^ulam  i  fince  that  deternu* 
ration  forms  another  exception  to  the  general  principle  of 
tithing  where  the  aglfled  land  is  fituate ;  which  general  pnn« 
ciple  was  underftood  and  prefuppofed  in  arguing  the  vafi'4 
dity  of  the  particular  cuftom  made  the  foundation  of  de- 
viating from  fuch  principle  in  that  particular  inftance.  The 
cafe  (/)  was  this ;  there  being  a  large  uninclofed  common^ 
lying  between  and  extending  itfelf  into  the  feveral  parifhes 
of  A.  B.  and  C*  and  other  towns,  the  inhabitants  of  which 
had  for  a  time  immemorial  in  order  to  avoid  multiplicity 
of  fuits^  permitted  a  fort  of  promi£cuous  inter commoning  qi| 
fuch  open  pafture  j  the  right  was  deemed  to  belong  to  the 
refpe&ive  farms  in  each  town,  and  taken  to  be  part  of  thofe 
farms,  and  the  owner  of  the  cattle  fo  fed  always  paid  the 
tithes  of  them  to  the  parfon  of  that  parifh  in  which  their 
farms  were  fituated.  The  appellant  rented  one  (arm  in  A* 
and  another  of  B.,  and  paid  tithes  according  to  the  afore* 

r 

faid  ufage  to  the  refpe£tive  incumbents  of  thofe  parifhet, 
for  his  catde  fed  upon  the  common*  He  alfo  'occupied 
five  acres  of  meadow  ground  in  the  parifli  of  C.  for  wl^ch 
he  let  up  a  mpdus  or  cuftomary  payment  of  two^ponce  aa 
ascnS)  and  after  that  rate  payment  had  been  made  or  ten* 
tdered  to  the  refpondent,  the  re&or  of  the  laft-mentioned 
*parifli }  yet  as  fuch  redor  he  had  fued  in  the  exchequer  for 
lithe  herbage  of  thi$  meadow  ground,  and  alfo  for  the 
tithe  of  the  feed  of  the  refpondent's  cattle  on  the  opea 
common.  The  court  of  exchequer  decreed,  that  the 
defendant  there  fhould  account .  for  the  modus  or  cuf- 
tomary paymei^t,  and  fhould  alfo  account  for  the  tithes  ef 
his.  cattle  fed  upon  that  part  of  the  common  which  lay  in 
the  parifh  of  C.^  there  being  proof  that  the  cattie  were  driven 
'Vpon  that  part,    But  on  the  appeal,  the  houfe  of  L(>rd« 

(f)  Bro.  P.  B.  273,  Gw31.  ($04.  Micklcbnrgh  ▼.  Crifp,  9  Vin.  Abr. 
43.  S.  C.  Abr. 

reverfed 
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revcrfed  tHe  deeree,  bccaufe  tl^  cuftom  that  every  farmer 
ihould  pay  tithes  to  the  rcftor  of  the  pariQi  in  which  he 
lived  was  good,  aj^d  the  houfe  ordered  and  adjudged,  that 
the  plaintiff's  bill  in  the  court  of  exchequer  fliould  be  dif- 
miffed  without  prejudice  to  his  light ,  according  to  the 
modu8  for  the  five  acres  of  meadow  ground  in  C.  the  re- 
fpondent's  parilh.  This  authority  was  relied  on  as  in  point 
by  one  at  leaft  of  the  judges,  who  decided  the  before- 
mentioned  cafe  of  common  appurtenant,  Thefe  feveral 
decifions  appear  to  be  profeffedly  built  upon  diftinft 
grounds,  the  one  proceeding  on  the  validity  of  the  cuftom ; 
the  other  on  the  legal  argument,  fhat  the  right  of  common 
was  part  of  the  farm,  to  which  it  was  appurtenant ;  but  in 
effeft,  both  thefe  confiderations  will  be  found  to  contribute 
thdr  joint  fupport  to  each  determination. 

T]o  revert  to  beads  of  the  plough,  or  fuch  as  are  employed 
for  the  purpofes  of  hufbandry,  thefe  {q)  by  the  general  rule 
of  law  as  hath  been  already  intimated,  are  exdnpted  &om  the 
payment  of  agiftment-tithe.  An  obvious  and  equitable  reftric* 
ticm  of  the  rule  arifes  where  the  cattle  are  depaftured  in  one 
parilh*  and  ufed  in  hufbandry  in  another.  In  fuch  cafe  (r) 
they  a^e  fubje&  to  this  tithe  in  the  parifh,  in  which  they  are 
depaftured.  The  xeafon  is  evident^  provided  they  work  in 
the  fiune  parifh  in  which  they  are  depaftured,  the  uberieres 
dfcimey  which  are  the  effe&  of  their  labour  falling  to  the 
lot  of  the  Dune  parfon,  who  would  ocherwife  claim  the  tithe 
of  their  pafture,  are  a  fs^tisfa^^ion  for  the  latter.  If  the 
cattle  fed  in  one  pariih,  labour  in  another*  the  parfon  of  fuch 
other  pariih  has  the  benefit,  suui  he,  where  they  are  depaf* 
tured  muft  haye  an  agiftment-tithe  or  none,  The  court  ii\ 
eoe  inftance  {/)  apportioned  this  tithe  of  agiftment  in  con^ 

{q^  Scggt,  pt  iL  c.  5t  (/)  I  Ld. lUyin.  1 29. GwiH  io39« 

{r)  GwilL  iiio.  in  Bofwath  ▼.    s.  Scoks  v.  Lowther, 
Limbricl^  Degge,  p.  u.  c.  5. 

formity 
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forrmtj-  to  the  above  reafoning*  The  parfon  of  SwilBnp 
ton  fued  in  the  ecclefiaftical  court  for  tithes  of  tho 
cattle  depaftured  in  his  parifh.  The  defendant  lived  01 
Kippax  the  next  adjoining  parifh,  and  occupied  a  large 
traft  of  arable  land  there,  and  had  beiides  forty  acres  of 
meadow  and  pafture,  a^  four  acres  only  of  arable  land  in 
in  Swi/Iington.  The  court  of  common  plea?  being  Spplied 
to  for  a  prohibition  to  reftrain  the  proceeding  before  the 
fpiritual  judge,  declared,  that  if  there  had  not  been  arable 
land  in  SwHlington^  it  was  without  doubt  that  the  parfon 
ought  to  have  had  tiAes.  For  the  reafon  of  exempfing 
beads  of  the  plough  is,  becaufe  they  are  employed  for  tke 
improvement  of  the  arable  land  in  the  fame  parifh,  by  which 
the  parfon  has  better  tithes  of  the  arable  land ;  but  here  thai 
reafon  would  fail.  In  the  fame  manner  where  a  man  has 
wood  in  one  parifh,  and  arable  land  in  another  y  if  he  ufe$ 
the  wood  in  making  fences  for  his  arable  land,  he  fhall  pay 
tithes  to  the  parfon  of  the  parifh  where  the  wood  grows ; 
but  ic  would  be  othcrwife,  if  the  wood  were  in  the  fame 
parifh.  The  fame  law  prevails,  where  the  wood  grows  in 
one  parifh,  and  is  fpent  for  fuel  in  the  owner's  houfe  in 
another. '  They  then  apply  thefe  illuftrations  to  the  quefUoa 
before  them,whether  the  ploughing  of  the  four  acres  in  Swil- 
lington  would  excufe  the  cattle  generally  from  agidment 
tithe ;  and  they  held  clearly,  that  it  would  only  excufe 
tfaofe  cattle,  which  ploughed  the  four  acres,  and  not  thofe 
which  ploughed  in  Kippax.  For  the  parfon  ought  to  have 
fometbing  in  lieu  of  the  tithe-herbage  claimed,  which  com« 
j^jenfadon  can  only  be  derived  from  and  out  of  the  four 
arajble  acres  in  Swillington.  Therefore  a  prohilntipn  wat 
granted  quoad  the  cattle  only,  which  ploughed  the  arable 
%cre8  in  Swillington,  and  as  to  the  reft,  the  parfon  had  liberty 
to  proceed  ifi  the  court  below. 

The 
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A  fimilar  principle  obtains  in  rcfpcft  to  cattle  fcnnerl jr 
irfcd  for  the  plough,  but  which  have  ccafed  to  be  fo  em- 
pbyed.     For  where  {t)  the  plaintiff  as  rc£lor  exhibited  his 
bii  in  the  exchequer  againft  one  defendant  as  executor  of 
his  father,  and  in  his  own  right ;  and  againft  another  de- 
fendant for  agiftmcnt  tithes  for  depafturing  and  fattening 
their  diien,  and  other  unprofitsLble  cattle  within  the  redory ; 
and  tte  defendant  the  executor  admitted,  that  he  had  affets 
of  his  teftator  fufEcient  to  anfwer  the  demand,  and  both 
the  defendants  admitted,  that  they  and   the  teftator  had 
fatied  oxen  upon  their  lands,  but  alledged,  that  fome  of 
them  were  firft  ufed  in  tillage,   and  afterwards  fatted 
when  turned  off  from  the  plough  ;    the  court  dcreeed 
tithe-herbage  to  be  paid  for  the  defendants',    and  the 
teftator's  oxen  and  unprofitable  cattle  not  ufed  for  the 
]^ongh,  and  alfo  for  thofe  ufed  for  the  plough  during 
time  they  were  grazed  and  fatted  for  fale  after  they  were 
turned  off  from  the  plough.    From  this  decree  the  farmers 
appealed  to  the  Houfe  of  Lords,  and  there,  as  to  that  part  of 
the  decree  concerning  oxen  once  ufed  at  the  plough,  it  was 
among  many  other  arguments  infifted  on  the  behalf  of  the 
appellants,  that  there  was  the  fame  reafon  to  continue  the 
exemption  after  the  cattle  had  ceafed  to  be  fo  employed,  as 
tfccre  could  be  to  allow  it,  during  the  mtervals  when  they 
did  not  draw  the  plough.     On  the  other  fide  it  was  urged, 
tfiiat  the  decree  was  fupported  by  many  prior  refoiutions,  and 
IMS  confohant  to  reafon,  becaufe  thefe  cattle,  though  for* 
merly  ufed  at  the  plough,  ceafed  now  to  belong  to  it ;  that 
when  the  cattle  feed  in  order  to  labour  the  parfon  hath  ar 
Ittith  of  the  benefit  thereby  produced^  but  when  they  artf 
turiied  off  to  be  grazed  and  fatted  only  for  fale  it  is  otheN 
Fife  i  and  then  tithe  (hall  be  paid  for  the  herbage,  which' 
^they  eat^  they  being  in  no  refpeft  beneficial  to  the  parto 

(0  Sho.  P.  C,  19a,  Gwill.558.  Sandys  T.  Eaftmond 
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ia  any  other  tithes :  that  this  was  the  fettltd  diftlhdion 
in  the  court  appealed  from :  andupon  thefe  grounds  tht 
decree  was  affirmed. 

Horfes  kept  for  agricultural  purpofes  have  the  fame  ex- 
emption,  as  oxen  fo  ufed,  from  agiftment-tithe  ;  as  to  this 
point  the  following  cafe  (u)  recently  occured :  The  horfes 
in  queftion  were  kept  by  the  defendant  within  the  paiifh 
for  his  farm  there,  and  were  occafionally  alfo  fent  to  work 
at  another  farm  occupied  by  him  in  an  adjoining  parifii. 
The  court  declared,  that  they  fliould^have  found  fome  dif- 
ficulty in  deciding  the  cafe,  if  the  horfes  had  been  habitually 
fo  ufed,  but  as  their  being  fent  to  the  other  parifh  was  only 
occafional,  they  clearly  were  within  the  general  exemption 
in  favour  of  cattle  ufed  in  hufbandry. 

Farther  (w),  mikh-cows,  and  young  reared  for  the 
plough^ or  pail,  as  well  as  thofe  afitually  fo  ufed,  are  ex* 
empted  from  payment  of  this  fpecies  of  tithes.  Nor  {x)  is 
any  agiftment  tithe  due  for  cattle  fed  and  killed  by  the  oc* 
cupier  for  the  ufe  of  his  family  in  the  fame  parifh.  Thb 
plea  of  home  confumption  is  a  very  comnlon  excufe  from 
paying  tithes  of  different  kinds  extending  to  a  variety  of 
article$>  but  not  of  itfelf  available  to  procure  an  abatement 
as  to  the  great  predial  tithes  of  com,  and  hay.    . 

Another  head  of  exemption  arifmg  from  the  defcription 
of  the  animals  fed  is  the  cafe  of  thofe  (y),  which  arc  ferx 
natura^  as  deer,  and  coneys;  for  the  pafture  of  which  no 
tithe  is  payable,  at  leait  without  a  fpecial  cuftom  to  create 
fuch  liability. 

(u)  2  Anftr.  498.  Owill.  1424.  (x)  t  R.  A.  647.  Degge,  p.  ii. 
Filewood  ▼.  Button^  c.  5.  Gwill.  861.  Hele  ▼.  Bragg,  aftdt 

(«;)  Degge^  p.  ii.  c.  j.   z  Cro.  .  ibid  n.  Robinfon  y.  Tunftatt. 
70a.    Gwill.  215.  Green  v.  Huo,         (y)  aInft.65i.Dcgge,p.ii.  c.5. 
^id.  1446.  arg.  z'^R,  A.  6^6f,  WiKf,  c  L.  L  457. 

,I*ftly» 


9S  Law  6f  Tttliu  Ch.  IV. 

LafUy,  aiOcbrdisLg  to  various  authcridcft  {if^^  agiftment 
tithe  18  not  due  for  faddle  horfes  kept  for  the  owntr's  plea-  ' 
fure,  or  convenience.  It  is  difficult  to  find  any  reafonable^ 
or  ftrong  ground  of  di{tin£dcn  between  faddle  horfes  kept 
for  pleafure,  and  coach  horfes  merely  as  fuch.  Yet  in  a  * 
cafe  [a)  in  which  the  defendant  had  agifted  both  his 
fiddle  and  coach  horfes,  and  admitted  indeed  in  his  anfwer, 
that  he  had  occafionally  employed  them  to  fetch  coals  and 
draw  manure  to  lands  occupied  l3y  him  in  another  (as  it 
feems)  adjoining  parifh,  the  decree  was  to  accoxmt  for  the 
tithe  of  agiftment  of  the  coach-horfes,  and  other  barren 
and  unprofitable  catile.  The  admillion  in  the  anfwer  could 
only  avail  according  to  a  judicial  opinion  before  adverted  to, 
provided  the  horfes  had  been  habitually  fo  ufed  out  of 
the  precin&s  of  the  parifh.  Bum  in  his  report  of  the 
cafe  lays,  ^'  the  court  were  unanimouOy  of  opinion,  that 
^  coach-horfes  were  liable  to  pay  tithe  of  agiftment/'  But 
it  does  not  appear,  that  any  diflference  was  adverted  to 
between  them,  and  faddle  horfes,  the  exemption  of  which  is 
{o  well  eflablifhed  ;  fo  that  fome  doubt  may  ftill  peifiaps  be 
entertained  as  to  the  general  liability  of  coach-horfes  to 
agiftnient-tithe,  though  a  queftion  fo  likely  to  occur.  This 
:  appears  to  be  the  only  cafe,  in  which  the  point  was  at  all 
difcuffed,  and  perhaps  not  .very  fully  in  this  inftance,  9f. 
leaft,  the  arguments  have  not  been  tranfinitted  to  us.  In 
a  much  older  fuit  {b)  inftituted  againft  an  iimkeeper,  who 
depaftured  the  horfes  of  travellers,  for  which  there  was  no 
cuftomary  payment,  the  court  were  in  doubt  what  decree  to 
make  for  a  certain  ra(e  to  the  parlbn,  it  not  being  fixed  by 
ufage^  and  they  conceived,  that  they  ought  to  allow  two 

*    («)   l>egge»  ibM.  X  Bui  1 71,  lowes,  3  Bom,  ecd.  I.  410.  S.  C. 
Gwill.  1571,   a.  Pothin  V.  Maf.      (5)  Hard,  35.  OwiU- s©*- Gilb«t 

r  Ventr.  236.  Bunb.  3  Gwill.  158s.  y.  ETcrfly,  Degge,  p.ii. «.  5»  Watt 

Underwood  v.  Gibbon.  c.  L.  f.  455,  & 
(a)  GwilL  8^.  Tkone  ▼.  Bcod* 

fluIUam 
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Ihiflings  in  the  pound  on  the  annual  value  of  the  land,  that 
is  the  tenth  of  fuch  value ;  but  they  agreed  clearly,  that 
tithes  were  payable  for  the  herbage  eaten  by  travellers 
horfes,  and  that  it  was  fo  payable  by  the  occupier  of  the 
lands.  In  thofe  days  the  prafdce  of  travelling  with  poft* 
horfes  had  not  commenced.  At  prefent,  I  apprehend,  an 
mn-keeper  and  poft-mafter  would  be  liable  to  pay  tithes  for 
the  herbage  eaten  by  his  own  horfes  kept  for  hire,  and 
agifted  by  him  on  land  in  his  own  occupation,  or  where  he 

has  common  of  pafture. 

« 

In  the  laft  cited  cafe  was  introduced  the  important 
coniideration  of  the  manner  of  receiving  fatisfadtion  for 
tithe  of  agillment  i  what  is  juftly  and  truly  due  is  the  tenth 
part  of  the  grafs  eaten,  but  this  is  fcarcely  poflible  to  be 
afcertained«    Degge  ip)  calls  it  with  lefs  accuracy  a  jenth 
part  of  the  yearly  value  of  the  ground  fo  depaftured,  which 
is  rather  a  mode  of  appretiation  fubftituted  for  convenience, 
than  the  real  fubje£t  of  demand.    He  adds,  that  commonly 
a  twentieth  part  is  accepted,  and  that  in  this,  as  in  all  other 
fkhes,  the  rufiom  and  tiiage  qf  the  place  is  to  be  obferved : 
Imce,  however,  that  author  wrote,  it  has  been  (f)  determined 
tint  a  modus  or  cuftomary  payment  of  one  fhillmg  in  the 
pound  (diat  is  a  twentieth  patt)  for  pafture^  according  to  the 
Talue  of  the  land  is  a  void  modus,  as  is  alfo  a  modus  of  one 
Ihillingin  the  potmd,  according  to  the  rent,  the  fame  being 
/as  Bum  remarks)  no  other  than  payment  of  part  for  the 
%hole.    Watfofli  (r)  leems  to  dilUnguifli  between  the  occu- 
pier's own  cattle,  and  thofe  of  flrangers;  laying  it  down 
thitwlite  there  is  no  fpecial  local  cuftom,  the  tenth  p^rt 
of  the  money  to  be  received  for  the  agiftment,  (meaning  of 


(p)  Ibid.  Btmh.  174.    Harrifoii   t.  Sharps 

igj  fiwjkiLt^  Sfludi  ▼.  Itoocliff.    3  Bam.  £ccL  L  448. 

(r)  WatfanC.L-4fiJ5. 

H  'the 
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the  cattle  of  gueftsO  is  to  be  pard  to  the  parfon,  andthen 
he  adds,  that  tithes  of  barren  cattle,  by  >K/hich  he  mufl.  mean 
the  occupier's  own  cattle,  are  due  of  common  right,  accord- 
ing to  the  value  of  the  land  after  the  rate  of  two  fhillihg? 
in  the  pound,  becaufc  fuch  tithes  cannot  be  other  wife  valued, 
or  accounted  for,  but  he  admits  that  by  cuftom  or  prefcrip- 
tion  fuch  tithes  may  be  paid  in  another  jnanner,  as  by  the 
afre:  Where  no  fuch  cuftom  obtains, it  may  be  difficult  to 
•fuggeft,  and  adopt  a  better,  or  more  convenient  mode  of  va- 
luation than  this  of  two  (hillings  in  the  pound,  or  a  tenth 
of  the  rent  or  value  of  the  land;  a  rule  which  appears  (r)  to- 
have  generally  prevailed.  But  (j)  whether  even  this  cri- 
terion be  pcrfeftlyjuft,  may  perhaps  be  queftioned,  becaufc 
the  quantum  of  the  rent  is  not  in  the  conufance  of  the  parfoa; 
and  becaufe  as  to  the  value  of  ihe  land  he  ought  not  to 
be  under  a  neceffity  every  year  of  trying  that  fa£k  on  any 
difierence  between  him  and  bis  parifhioners,  at  the  peril  of 

% 
Woodhz'^  been  dated  not  to  be  tithable  oicofnmm  right, 
and  confequently  may  feem  not  to  belong  to  the  prefez^ 
chapter  :  I  fhall  briefly  difcufB  this  point.  In  (/}  or  about  thf 
feventeenth  year  of  the  reign  of  Edward  the  third,  a  f  anof 
was  made  at  a  provincial  council  under  Archbifliop  Strat- 
ford, that  tithes  fhould  be  paid  of/yha  cadua.  Hence  (^ 
it  is  arguedy  that  if  the  tithes  of  wood  had  been  due  C|^ 

(r)  Bunb.  I.    Smith  ▼.  Jfthnfon.  (9 )  4 Mod.  544.  OwiD.  55^7..  jfi 

fo  decreed  Hawkins  v.  Joyce,  Marg.  Hicks  ▼.  Woodefon.  See  lEunb.  6  [ . 

if  Johnfbn  t.  Fircbrtce,  GwiU.  660.  Gwill.  6^5.  Jordan  v.  Co&y;  tithts 

though  in  the  principal  cafe  there  are  due  of.Jfyha  c^dva  \>j  tlie  ItMr  tf 

reported  1  ft.  ^Cd.  oxdy  ip  the  pound  Enghtnd.  .Boatoa  t  Httri]^r.,,i.,Bar- 

on  the  rent  wat  allowed,  but  on  nard,  7 1 .  But  the  reporter  is  of  liuJc 

what  ground  does  not  appear.  credit.    See  however  Gwill,  13^1  • 

(r)  See  Gwifl   587.   Startup  t.  Knight  v.  Halfey,  feeming  to  im. 

Dodendge.  ply,  that  ^ood  k  no'tonfev  f upp^fed 

{j)  Degge,  p.  X  X.  c.  4.    -  to  be  tith^qable  by  cuftom  only. 

>'   •                                                    J  COIlUXK>f> 
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common  right,  for  what  purpofe  was  that  canon  pafled  ? 
It  may  bcanfwered,  that  the  canon  ought  perhaps  to  be 
confidered  as  declaratory,  and  not  introduclive  of  a  new  regu- 
lation, the  term  ufed  being  **  declaramus**  not  ^^  fiatuimusy* 
fo  far  the  reafoning  appears  not  to  be  conclufive.  Then 
if  is  added,  that  there  was  a  petition  in  parliament  that  fame 
year,  which  {u)  petition  was  couched  in  the  following 
terms ;  '*  the  commons  pray  that  no  man  be  drawn  in  plea 
"  in  court  chriftiah  for  tithes  of  ijcood^  or  undetwoody  except 
"  in  places  where  fuch  tithes  have  ufed  to  be  paid.  Anfwer, 
"  let  it  be  done  of  this  as  it  hath  been  done  heretofore." 
But  in  ftriftnefs  this  only  proves,  that  {*w)  there  were 
diftri£ls  (as  the  Wealds  of  Kent  and  Suffex)  in  which  by 
cuflom  no  tithe  of  wood  was  or  now  is  payable,  and  that 
therefore  a  county,  or  a  hundred,  not  {x)  a  parifli  or  a  few 
contiguous  parifhes,  may  prefcribe  for  that  exemption. 
Laftly,  as  to  its  being  (j)  urged,  that  where  tithes  are  paid 
for  things  which  yield  no  annual  profit  they  muft  be  due  by 
cuftotti.  Lord  Ha«dwicke  C.  has  declared  that  at  common  law, 
and  by  gefieral  rights  copfe  wood  or  underwood  is  fubjeft  to 
tithe,  becaufe  from  the  nature  of  it  the  law  takes  notice 
that  it  is  to  be  cut  and  let  grow  again  in  fome  certain  courfe, 
though  that  renewal  be  not  annual.  However)  therefore,  the 
point  was  formerly  underflood, we  may  now,itfeetns,conclude 
on  this  high  authority,  that  of  all  fuch  wood  as  is  not  pro- 
te^ed  by  the  declaratol^y  ftatute  of  fyha  cadua^  tithes  are 
due  at  common  law,  and  by  general  right. 

(tf)  GwUlr  3.  extent  foever  it  may  be  Gwill.  ^^-y^. 

(w)    U   Ceemt   fo    underftood,    Johnfon  v.  Bols,  without  fpecifykg 
I^eggc,  p.  1 1,  c.  4.  near  the  end.        any  kind  of  tithe  in  particular. 

(n)  3  Anftr.  702.    Gwill.  144!.         ,  \     -k,   y  -1    n 

^T    /        i?j      J       vi    n     -  (f)4Mod-344  Gwdl^p. 

Nagle  t.  Edwards,     Gwill,  1509.        ^'^  ^^^  ^' 

1511.  MantcUv.  Paine,  nor  a  Town*        <^)   ^wilL  SiS.        Walton  f- 
«  of  Wood  or  pny  other  tltbsr  i    '^^^*' 
Inft.  645.  not  a, Liberty  of  what 

U9  It 
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\  is  ob&rvablc^  thai  this  (s)  ftamte  45  £•  j.  c.  3.,  which 
{nfled  m  the  (tf )  then  cuilonuoy  manner  of  ena&ing  laws 
by  petition  and  anfwer  thereupon,  was  queftioned  by  the 
clergy,  who  pretended  that  it  did  not  pafs  as  an  a&  cf  parlia* 
mcnt,  but  only  as  an  (,b)  c^rdinanee,  and  confequently  net 
binding.  However  {c)  a  vstfiety  of  realbns  have  been  urged 
to  demonilrate,  that  it  is  entitled  to  be  con^ered^  and 
always  has  been  confiJered  as  an  a£l  of  the  fupreme  legif- 
lature,  before  {d)  the  ena£king  of  which,  much  controverfy. 
had  prevailed,  and  divers  petitions  had  been  exhibited  in  par* 
fiamait  relative  to  this  fubje£l :  But  the  queftion  has  beea 
long  at  reft^  and  the  flatute  with  its  judicial  interpretations 
I^  continued  to  be  tfc^  rule  of  decifion ;  having  {e)  in  the 
forty- feventh  year  of  the  fame  reiga  received  a  parliament 
tary  confirmation ;  nor  do  the  clergy  appear  in  any  degree 
to  have  fbakeu  it  by  the  fubfequent  petitions^  which  they 
continued  to  prefent*  For  as  to  (/)  the  refolution  or  ordi- 
xfioice  referred  to  in  the  begmniag  of  this  chapter,  whatever 
Credit  is  due  to  that  enuy  (;),  it  contains  nothing  »• 
pugnant  tp  the  above  mcnidoned  ftatute,  which  {f))  h 
treated  as  dedaiatory  merely  of  the  antecedent  commoi\, 
law* 

By  this  fiatme  then  cijyha  utdua  it  is  in  effe  A  4eclaredp 
that  grob  or  great  wood  of  the  age  of  twenty  or  forty  years* 
or  of  greater  age,  is  exempt  from  the  payment  of  tithes. 
The  a&  is  very  ably  expounded  by  Lord  Hardwicke  C»  in 
giving  lodgment  iti  a  {f)  cauTe  mftituted  chiefly  for  an  ae* 

{s}  Degge,  p.  X I .  c  4«  feems  fappofed  prior  to  the  ftatute 

{a)  X  Vin*  JjfSu%l*'  ^ffyha  cmha  though  fixed,  2  Inft» 

{b)  Ibid.  31.  645.  fo  hte  as  7II.  2« 

{i)  Htggti  p.  X t.  e.  4.  Cr;  a  Inft.  645. 

id)  2  Inft.  64s.                   /  (i)  3  Inft.  64a.  Gwffl.  831.  i» 

{e)  2  Inft.  64s.  OwaH.  5, 61  7.  ^akoa  v.  Tryon. 

{/)  Gib«.t. xtx.  c. s.  FNB.i  19.  •'  (i)  GwiU.837,  Walton  ♦.  Tryon. 
2  Leon.  80     In  the  laft  book  it 

•  -     -  countp 
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count,  and  fatisfa&k>n  of  and  for  the  tithes  of  the  loppings 
«)f  antient  poflard,  oaks»  and  afiie^^,  and  for  the  Hke  account 
and  fatisfaftion  of  and  fc^  as  well  the  bodies  of  the  tree* 
^  the  tope  of  beech  wood :  Firll,  a^  to  what  fhall  be  deemed 
groi$  wood ;  this  is  explained  to  mean  fuch  trees  as  are  (/) 
timber  by  the  common  law  throughout  England,  namely, 
oak,  aih,  and  elm  ;  or  fuch  as  are  timber  by  the  eftabliihed 
cuilom  and  reputation  of  the  country,  which  may  be 
the  cafe  of  beeches  and  other  trees,  but  not  to  include  trees 
occafionaliy  ufed  for  flight  repairs,  like  {h)  hornbeam  or 
tnaple;  the  fttbfequent  application  after  felling,  without 
proof  of  fudi  cuAom,  not  deciding  the  tithable  quality  of 
iStit  wood* 

Oi  all  fuch  timber^ees  as  I  have  juft  defcrS>ed,  being  of 
the  age  of  twenty  years  or  above,  and,  thereupon  being  pri« 
vileged  by  the  ftatute,  no  tithes  are  payable  either  ^of  the  bo* 
dies,(/}bark,  lopd,  or  tops  for  whatever  ufe  (»)  diey  arecut^ 
with  the  exception  of  thefe  inftances  in  which  a  fraud  is  ac* 
dually,  or  may  probably  be  committed  on  the  parfon.  This 
exception  is  illuftrated  by  adecifion  of  Loni  Hardwicke,  C* 
who  held  that  if  {n)  a  man  has  a  wood  which  is  properly  a 
copfe  wood,  with  a  few  timber-trees  in  it,  of  above  twenty 
years  growth,  and  whoi  he  cuts  the  copfe  wood,  he  makes 
a  few  loppings  of  thefe  trees,  and  binds  them  up  promif« 

0')  3  Vtiu  lea.  a8.    Degge,  p.  (m)  Though  Butth.  99.  a.  dtet 

jl.c.  4.  I.  loft  il.  a,  czit&cfiaira. 

(i)  Gwill.  829.  pL  470.  OwiH.  («)  Gwill.  837,  8,  Lord  Hard. 

13s.  Soby  V.  Molin«.  D^gc.p.  it.  ^cke  cites  i  Cro.  347.  ^uckhui* 

e.4.  »4i-  <c  %  Inil.643.  amtra.  ▼•  Ncwnton,  n.  ibid.    If  the  cafe 

but  fee  GwOL  831.  There  can  be  no  ftonldbelhoaghtnotfidlytocome 

doubt  hornbeam  it  not  timber  by  ^P^®  aUfor  which  it  is  tdduccd* 

the  gtueralfaiw,  though  it  feems  it  the  doarinemay  wellreft  upon  hit 

lusy  poffibly  be  fo  by  cuftomj  fee  Lordihip's  own  hi^  iuthoTity»  the 

alfo  %  P.  Wms.  6s6.  report  of  the  principal  cafe  in  GwilL 


</)  Doa.  ft  Qtud.  dial  II.  C.  55.    being  taken  from  a  manufcript  be^ 
II.  Co.  4$.  a«  longing  to  the  fiuuly* 

H3  xuoully 


^ 


\ 


t 
f 


gt  Law  tf  Titha.  Ch*  IV* 

jrevcrfed  tfie  dcerte,  becaiife  (be  cuftom  that  every  farmer 
fhould  pay  tithes  to  the  re£lor  of  the  parifh  in  which  he 
lived  was  good,  a;;^d  the  houfe  ordered  and  adjudged,  that 
the  plaintiPs  bill  in  the  court  of  exchequer  fliould  be  dif- 
mifled  without  prejudice  to  his  Hght,  according  to  the 
modus  for  the  five  acres  of  meadow  ground  in  C.  the  re- 
fpondent's  parifh.  This  authority  was  relied  on  as  in  point 
by  one  at  lead  of  die  judges,  who  decided  the  before- 
mcniioned  cafe  of  common  appurtenant.  Thefe  feveral 
dedfions  appear  to  be  profelTedly  built  upon  diftin£b 
grounds,  the  one  proceeding  on  the  validity  of  the  cuftom ; 
the  other  on  the  legal  argument,  fliat  the  right  of  common 
was  part  of  the  &rm,  to  which  it  was  appurtenant ;  but  in 
effeft,  both  thefe  coniiderations  will  be  found  to  contribute 
thdr  joint  fupport  to  each  determination. 

To  revert  to  beafts  of  the  plough,  or  fuch  as  are  employed 
for  the  purpofes  of  hufbandry,  thefe  {q)  by  the  general  rule 
of  law  as  hath  been  already  intimated,  are  exetaipted  from  the 
payment  of  agiftment-tithe.  An  obvious  and  equitable  reftric* 
don  of  the  rule  arifes  where  the  cattle  are  depailured  in  one 
pairiih*  and  ufed  in  hufbandry  in  another.  In  fuch  cafe  (r) 
they  are  fubje&  to  this  tithe  in  the  parifh,  in  which  they  are 
depaftured.  The  reafon  is  evident^  provided  they  work  in 
the  fiune  parifli  in  which  they  are  depaftured,  the  uberidres 
dfcm€j  which  are  the  effed  of  their  labour  falling  to  the 
lot  of  the  fame  parfon,  who  would  otherwife  claim  the  tithe 
of  thdr  paflure,  are  a  f;^ti&fa^3ion  for  the  latter.  If  the 
cattle  fed  in  one  parifh,  labour  in  another,  the  parfon  of  fuch 
other  parifh  has  the  benefit,  and  he,  where  they  are  depaf- 
tored  muft  haye  an  agiftment-tithe  or  none^  The  court  ii^ 
eoe  inftanc«  (;)  apportioned  this  tithe  of  agiftment  in  con^ 

(q^  Bcggt,  Pt  ii.  c.  5,  (/)  I  Ld«  lUym.  1 29.  Gwill.  xo39« 

(r)  GwilL  xiio.  in  Bofwath  ▼•    n.  Scoles  t.  Lovther, 
D^ge,  p.  ii.  c.  5. 

formity 
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formity  to  the  above  reafoning.  The  parfon  of  SwUBip 
tm  fued  in  the  ecclefiaftical  court  for  tithes  of  tho 
cattle  depaftured  in  his  pariih.  The  defendant  lived  si 
Kippax  the  next  adjoining  parifh,  and  occupied  a  large 
trafb  of  arable  land  there,  and  had  befides  forty  acres  of 
meadow  and  pafture,  a^  four  acres  only  of  arable  land  in 
in  Swillington.  The  court  of  common  pleas  being  Applied 
to  for  a  prohibition  to  reftrain  the  proceeding  before  the 
fpiritual  judge,  declared,  that  if  there  had  not  been  arable 
land  in  Swillingtony  it  was  without  doubt  that  the  parfon 
ought  to  have  had  titfies.  For  the  reafon  of  exempfing 
beads  of  the  plough  is,  becaufe  they  are  employed  for  tke 
improvement  of  the  arable  land  in  the  fame  parifh,  by  which 
the  parfon  has  better  tithes  of  the  arable  land ;  but  here  that 
reafon  would  fail.  In  the  fame  manner  where  a  man  has 
wood  in  one  parifh,  and  arable  land  in  another  i  if  he  ufed 
the  wood  in  making  fences  for  his  arable  land,  he  ihall  pay 
tithes  to  the  parfon  of  the  parifh  where  the  wood  grows ; 
but  it  would  be  otherwife,  if  the  wood  were  in  the  fame 
parifh.  The  fame  law  prevails,  where  the  wood  grows  in 
one  parifh,  and  is  fpent  for  fuel  in  the  owner's  houfe  in 
another. '  They  then  apply  thefe  illuflrations  to  the  queftion 
before  them,  whether  the  ploughing  of  the  four  Sicres  in  Swil« 
lington  would  excufe  the  cattle  generally  from  agiflment 
tithe }  and  they  held  clearly,  that  it  would  only  excufe 
tfaofe  cattle,  which  ploughed  the  four  acres,  and  not  thde 
iRrhlch  ploughed  in  Kippax.  For  the  parfon  ought  to  have 
ibinething  in  lieu  of  the  tithe- herbage  claimed,  which  com<» 
pjenfadon  can  only  be  derived  from  and  out  of  the  four 
arable  acres  in  Swillington.  Therefore  a  prohibitipn  wM 
granted  quoad  the  cattle  only,  which  ploughed  the  arable 
^cres  tn  Swillington,  and  as  to  the  refl»  the  parfon  had  liberty 
to  proceed  in  the  court  below. 

The 
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lopped?  he  anfwers,  that  in  the  firil  cafe  thereUno  tree 
remaining  Mrhence  they  oiay  derive  the  privilege ;  in  the 
other  there  is.  As  to  the  oaks  in  queftion,  he  admits,  that  if 
they  were  topped,  and  made  pollards  before  they  attained  the 
age  of  twenty  years,  and  have  continued  to  be  lq>ped  in 
the  courfe  of  falls  ever  fince,  they  will  be  liable  to  tithes. 
Therefore,  this  being  a  queftion  of  fad  when  he  came  to 
the  decree,  he  offered  the  plaintifF  an  iflue  for  a  jury,  to 
determine,  namely,  whether  thefe  trees  werie  lopped  before 
twenty  years  growth,  or  not.  As  to  the  demand  for  tithe  of 
beech  wood,  it  not  being  difputed,  but  that  it  was  above 
twenty  years  growth ;  he  faid,  that  alfo  then  depended  upon 
the  queftion  of  fa£l  whether  beech  be  timber  by  the  cuitom 
of  the  country ;  and  his  lordfhip  thought  the  terms  of  this 
iflue  fhould  be  whether  by  cuftom  ufed  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  beech  trees 
growing  within  the  parifli  of  Mickleham,  of  which  the 
plantiflF  was  rector,  are  and  have  ufed  to  be  deemed  timber.^ 
This  might  be  found  according  to  the  truth  of  the  cafe, 
and  confining  it  to  the  parifh  would  prevent  any  difficulty 
in  refpc£t  to  the  precife  limits  of  the  place :  indeed  to 
dire&  the  enquiry  through  a  wider  diftrid  might  be  pro* 
du£Hve  of  contrariety,  as  well  as  uncertainty.  A  third  iffue 
not  relative  to  this  fpecies  of  tithes  was  propofed  to  the 
plaintiff  to  ele£t  whether  he  would  try  it  or  not,  who  having 
finally  waived  trying  any  of  the  iiTues,  his  whole  bill  waa 
diimiffed,  but  without  cods.  This  judgment,  and  the  argu« 
ments  contained  in  it  embrace  the  mofl  material  points  in 

the  law  concerning  the  tithe  of  irood. 

* 

There  is  a  ihort  note  of  a  {w)  cafe  in  an  old  reporter 
fimply  flating,  that  young  oaks  under  twenty  years  growth, 
apt  for  timber  in  time  to  come,  fhall  not  render  tybcs.  It 
is  difficult  to  conceive  what  could  have  been  in  coniroverfy 

(w)  Wraj  T.  Gkach.  MO' 9«8« 

Ott 
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dn  this  occafioii :  if  leaped  under  that  age,  diej  were 
"always  deemed  dthable.  The  fame  is  the  cafe  of  aconit 
from  oaks  of  any  growth.  Afli  and  elm  are  upon  the  lame 
footing  as  oaks»  and  fo  are  fuch  trees  as  are  timber  merely 
by  the  reputatbn,  and  cuftom  of  the  country.  Therefc»« 
(x)  it  has  been  decided^  that  billets  and  faggots  we^^e  ez« 
empt  from  the  paymeixt  of  dches,  for  that  the  £ime  were 
tut  from  trees  of  above  the  growth  of  twenty  years  before 
they  were  made  pollards^  without  difcriminating  between 
oaks,  and  other  tiinber«trees ;  and  where  the  trees  are  clearly 
of  a  fpccies  to  be  denominated  timber,  the  court  has  de* 
clared  {a)  they  would  prefume  the  trees  to  be  above  twenty 
yean  growth,  unlefs  the  plaintiff  demanding  tithes  proves 
the  contrary. 

The  tithes,  to  which  the  <]ualify  of  timber  is  mofl  com* 
monly  afcribed  by  the  cuftom,  and  reputadon  of  places  la 
which  they  grow,  are  (y"!  beeches.  Birches  (z)  may  by  the 
fiune  means  be  privileged  from  ddies.  Many  {a)  other  tree^ 
namely,  horfecbefhuts,  limes »  afpen,  and  cherry  trees  and 
^lows  feem  to  ftand  in  the  £ime  predicament,  that  is,  th^ 
are  capable  of  the  fame  exemption  by  proving  the  cuftom 
of  the  country.  On  the  contrary,  fome  trees  {b)  as  aiders, 
hazels,  hollies,  and  others,  are  of  fo  mean  account  in  tfai| 

(ii)GwilL  84.  iMorden  r.  Eoighf.  (%)  Mo.  907.  Fofter  ▼.  Feaooek, 

(s)  Bunb.  ia6.  GwilL  645.  Uoj^  Mo.  8  a.  a  P.  Was.  606.  %  laft. 

V.  Mackwonh.  3  Burn.  Eccl.  L  643*  tontra, 

4)  I  /&y«  that  in  manyplaccs,  where  (»)»?.  Wms.  $o6w  GwiB.  5^7. 

wood  it  plentiful  and  growt  freely,  Wri^tv.  Powlc,  Hob.  2 19.  Gwill. 

it  is  the  cuftom  to  efttmate  the  fame  jjg.  n.  Ouffly  ▼.  Pindar  3  Rol.  R. 

by  meaforing  round  the  middle  part  83^  „  ^o  cherry,  afti»  and  beech 

of  the  ttee,  and  if  it  h  h  i^het  in  ^^^  ^  j^  j,  ,^jj^^  that  afpeHw 

Circumfcrence,  it  i<  deemed  of  20  -.       f«^»«»«.  •i,uk  ^  fn^  thii 

, ,«  >f     m    ^v.  c  Xerre  iQt  arrowsy  wnicn  ana  tor  too 

yean  growth,if  under  that  aeafttie«  •  #.         r*i^  ^i-. 

/;•        *.  ..^j     J         J  defence  of  the  realm. 
it  18  accounted  nnderwood. 

(j)  1R0LR.355.  OvnOLis^.n.        O  D«Rg«»P»»-c-4-  nGwilL 

JLapthome  t. fee  Bibye  v.    543- 6*«*^^- *"«*»•• 

Hoxley.  Baob.  191.  GwilL  657.  n. 

(4;  ibid. 

«♦  ftfpca 
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refpeft,  that  so  cuftom  or  reputation  as:  to  them  appears, 
ever  to  have  been  fet  up,  or  infifted  on,  Thofe  of  this  laft 
mentioned  defcription^  of  what  age  or  bignefs  foever,  artf 
regularly  to  pay  tithes. 

Although  as  we  have  feen  the  bark  of  timber-trees  is  not* 
tithable,  tithes  {c)  fhall  be  paid  .of  the  maft,  and  acorns, 
becaufc  thefe  are  of  annual  increafe.     But  (^f)  where  the^ 
acorns  fell  from  the  trees,  and  were  eaten  by  the  owner's 
pigs,  a  fuit  in  the  ecclefiafUcal  court  for  tithe  of  them  ' 
was  i:eftrained  by  prohibition,  for  in  order  to  become  tiihable, 
they  muft  be  gathered  and  fold,  and  then  W  they  mud  be 
tithed  it  feems  like  other  things  plucked  by  the  hand,  by 
meafure,  or  weight. 

.  It  has  been  (/)  decided  thatbroom  made  into  bavins,  and 
that  wood  growing  in  hedge-rows,  are  tithable.  This  ^)  doc-. 
trine  as  to  the  latter  has  been  carried  fo  far,  that  it  has  not 
been  allowed  to  be  exempted  from  paying  tithes  by  proof  of 
a  cuflom.  in  the  parifh  to  that  eflFe&,  for  that  there  is  no  dif-, 
ierence  between  wood  in  copfes  and  in  hedge-rows;  and  fuch. 
a  cuftom  or  prefcription  amounts  to  a  claim  of  bebg  dif-, 
charged  from  tithes  without  making  any  fatisfadion  in  lieu 

qf  them,  and  is  void  in  itfelf.  This  determiiutionadds  force 

• 

to  what  was  before  argued ;  namely,  that  tithe  oifylva  cadua 
doer-  pot  depend  upon  affirmative  ufage,  but  is  due  dejure^ 
by  the  general  law,  thoygh  it  may  be  prefcribed  againft  in . 
ciirtam  knowxi  and  extenfive  diftrifts,  as  the  wealds  of  Kent, 
and  Sufiez.  As  to  {h)  fruit  trees,  if  the  parfon  has  had  '  • 
tithe  of  the  fruit  produced  from  them,  and  the  owner  after- 
wards cuts  down  the  trees,  and  of  their  wood  makes  billets  * 

(f)  Degge^  p.  IJ.C.4.  ix  Co.  (^  Gwill.  1508-9. 151 1.  Maq. 

49.  a«     '  '    *       '     •  teU  V.  Paine. 

(ji)  Lit.  40i  Gwill.  428.  Anon.  (h)  2  loft.  65 1.  Baxter  ▼. Hopes,- 

\t]  Gwill.  1554.  Knight  V.  Hal-  2  Infl:.  6^2.  i  R.  A.  64?.  Wood- 

fcy.  Inft.  168.  ,  . 

(/)  Cwja.54a.  Biggs  ▼.  Martin. 

and 


i 
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and  faggots,  which  he  fells,  he  is  not  bound  to  pay  tithe  of 
fuch  billets  and  faggots.  Rolle  affigns  as  a  reafon,  that  it  is 
not  a  new  encreafe.  It  is,  indeed,  the  deltruftion  of  the 
fabjejcl  from  wliich  any  future  annual  renewal  is  to  fpring  ; 
but  fuch  is  the  cafe  of  all  trees  not  being  timber  com- 
pletely felled  in  thinning  copfes,  and  made  into  faggots  for 
fale.  Perhaps  then  the  principle  dJfclofed  by  Sir  Edward 
Coke,  from  w  horn  he  takes  the  doftrine,  is  the  founder ;  and 
he  tells  us,  it  is  becaufe  the  fruit  and  the  faggots  f  rthcom^ 
ing  from  the  fame  trees  are  not  of  feveral  natures  like  fiuiit 
and  com  growing  in  the  fame  orchard,  which  are  both 
tithable*  On  the  other  hand,  if  a  man  have  (i)  a  nurfer  j 
ground,  out  of  which  he  fells  fruit,  and  other  trees  to  be 
tranfplanted  into  another  parifh,  he  ihall  pay  tithe  of  them : 
For  though  the  trees  are  parcel  of  the  freehold,  while  they 
continue  in  the  foil,  being  fevered  from  it  in  order  to  be 
tranfplanted,  they  ceafetobe  fo,in  the  fame  manner  as  carrot 
roots  or  the  like  {  and  if  they  were  not  tithable,  the  parfoa 
.  by  m^x^  of  fuch  nurferies  might  be  defeated  of  his  duet 
from  great  part  of  the  land  in  his  pari/h.  Rolle  who  argued 
this  cafe,  in  his  report  of  it  mentions  afhes,  which  at  twenty 
years  growth  arp  undeuAbly  privileged  as  timber,  but 
which  by  this  authority  appear  when  fold  in  this  young 
ftate  for  tr^fplanting  to  be  tithable.  By  (y  )a  fubfequent  do* 
termination,  the  matter  is  carried  (bmewhat  farther,  it  being 
Jield,  that  nurfery  plants  fold  and  tranfplanted  iuithin  tbi, 
fame  parijh  are  titheable  alfo;  and  I  apprehend,  with  as  much 
reafon  as  any  other  product  of  the  earth  fold  and  made 
profit  of  among  the  parilhioners  inftead  of  being  carried  to  a 
iQore  dilbnt  market.     But  as  to  what  is  faid  in  this  lafl  cafe 

ft)  W.  Jotwi.  4i6.Gwfll.  501.  arg.  to  be  full  of  bad  W,  GwiH' 

Gibbs  V.  Wy bonne  S.  C.  more  fully  Z2 14.  Adams  ▼.  WaDer. 

reported  3  Oo.  52$.  i  R,  A.  657.  (j)  Hard. 380. Gwill.jl5,  Grant 

}1. 6*  but  tbis  pi.  if  faid  bj  counfel  t.  Hedding, 


loS  Law  of  Tithes,  OuIV, 

of  trees  yielding  fruit  which  pays  tithes^  and  others  yieldkig 
none,  and  of  their  being  alike  tichable,  and  that  tbp  fbnner 
ihall  not  privilege,  or  exempt  the  latter,  Mrben  they  are  all 
fold  together,  I  prefume  it  is  not  meant  to  imply,  that  tithes 
vrere  adually  paid  of  the  fruit  of  the  fruit  trees,  being  pro* 
bably  young  faplings  before  they  were  fp  fold  for  tranfplant- 
ing. 

I  may  now  properly  advert  to  an  exteniive  principle  of 
exemption  from  tithe  of  wood  founded  on  a  regard  *to  the 
purpofes  of  agriculture  and  hufeandry,  from  which  occu- 
pations  of  life  tithes  principally  arife,  and  are  rendered  more 
abundant.  The  {Jk)  do£ldne  above  alluded  to,  that  the 
tithable  quality  ot  wood  felled  is  not  to  be  determined 
by  the  fubiequent  ufe  and  application  of  it,  fl«ould  perhaps 
be  chiefly,  if  not  altogether  underllood  in  this  fenfe^ 
that  its  tithable  quality  does  not  depend  on  the  defign  of 
ufmg  it  for  repairs,  or  for  fiiel,  which  dfefign  may  be  fluc- 
tuating and  uncertain ;  but  as  to  thefe  two  more  general 
purpofes  abftradedly  confidtixed,  that  the  wood  is  tithable 
or  not,  according  to  its  inherent  nature  before  the  filing  of 
it.  1  here  is  perhaps,  no  cafe  where  articles  not  original^ 
chargeable  with  tithe  in  their  own  nature  ihall  become 
liable  to  that  payment  from  the  fubfequent  ufe  of  them : 
but  as  to  exemptions  grounded  on  tlie  above  meBtioned 
confiderations,  of  agriculture  and  httfbandry»  the  law  it 
otherwife* 

I.  It  (/)  has  been  refolred  that  wood  employed  to  he4ge  or 
fence  cora^  where  the  parfon  has  dthe  of  com9  as  he  re- 

(i)  See  GwiB.  899, 830.  Walton  of  wood  Celled  by  htn  yearly  at  ten 

T.  Tryon.  years  growth,  and  ufed  in  amending 

(/)  Mo.  68j.      1  R*  A«  644.  his  hedges,  and  upon  his  hnd|  and 

1  Fi««m.  334«  5.  Gwill.  562.  Anon,  otherwife  of  no  profit  to  bim»  which 

But  a  defendant  hat  in  one  iniUnce  is  I  beUeve  a  fingk  authority  to  that 

been  decreed  lo  account  for  tithes  cffea.GwiU.6o8.  Snilh  v.  Wilfiatns; 

gularly 
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gularly  has  xvtthout  fome  fpecial  difcharge,  (hall  pay  no  tithe^ 
and  it  was  laid  do\vn  as  a  general  rule,  that  no  tithes  (hall 
be  paid  for  any  thing  ^^r  quod  dedme  Jiunt  uberioresy  that  is^ 
I  fuppofe,  by  which  tithes  of  the  predial  kind  are  encreafed } 
hot  nniverfally  all  thofe  of  the  mixt  kind^  as  in  fome  cafes 
of  milk^  and  young  cattle.  The  wood  privileged^  (m)  com« 
prehends  hop-poles  and  their  barks,  where  the  parfon  or 
vicar  hath  the  tithe  of  hops ;  ofiers  cut  to  make  hurdles  for 
iheep,  and  generally  wood  for  maintenance  of  the  plough 
or  pail,  or  employed  in  making  and  repairing  all  utenfils 
of  htfbandry.  It  is  even  {n)  faid  to  have  been  adjudged, 
that  where  a  msoi  cut  down  wood,  fellmg  more  than  was 
IbfEcient  to  make  hedges,  and  actually  ufed  the  greater  part 
in  hedging,  that  even  for  the  furplus  of  the  wood  cut  for 
fuch  agricultural  purpofe  no  tithe  ihould  be  paid.  Alfo  {0) 
if  a  man  cuts  down  his  copfe-wood,  and  pays  the  tithes  of 
it,  and  afterwards  before  any  new  germins  fpring  he  grubs 
up  the  roots  and  ftubs  of  the  wood,  he  ihall  not  pay  tithes  of 
them,  becaufe  they  are  parcel  of  the  freehold,  and doQOt  an- 
nually renew.  It  is  true  that  the  reafon  here  afligned  is  not 
connedled  with  the  prefent  topic,  but  may  we  not  fuppofe 
another  reafon  to  have  been  alfo  taken  into  confideration  ?  I 
mean  thj^  view  and  purpofe  of  clearing  the  ground:  As  in  a 
cafe  (/)where  in  anfwer  to  a  bill  by  a  redor  for  tithes,  furze 
and  bulhes,  which  were  cut  and  made  into  faggots  and  fold 
by  the  defendant,  he  inlifted  that  no  tithe  was  due^  but  being 

(«)  X  Fmn.  334;   Gwill.552.  **  new,)ret  itisthehuAatidryifithe 

iB«a.  cootnastohoppnlL'SyGwiU.  «*  main^  Sec." a  Keb.  6^4.  VVatfon 

563.  Gee  t.  Pearch,  but  fee  564.  n.  t.  Smith. 

and  contia.  of  58  f ,  a.  S.  C.  Gwfil.  (n)  t  Cro.  49  ^.  in  Eaft  ▼.  Hard- 

>5S5*  Bujob.  aoGwill  618.  Date  ▼.  ing. 

Spracking,acc,  S.  P.  Degg?,p.  JX.  (0)    t  R.  A.  637.  Bedford  v. 

c.  4.  ad.  fitt.  who  cites  White  v.  Skinner. 

Arch.S.P.adm.  GwiU.Z5o6.  {508.  (/)    Gwill    608.    anon,  under 

in  Maatel  ?.  Patoe,  Gibf.  684.  2  Smiih  v.  Williams. 
Inft.Cja.   ^'  Albeit  the  houfe  be 

cut 
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of  trees  yielding  fruit  which  pays  tithes^  and  others  yielding 
none,  and  of  their  being  alike  tithable,  and  that  tbp  fbnner 
ihall  not  privilege,  or  exempt  the  latter,  Mrben  they  are  all 
fold  together,  I  prefume  it  is  not  meant  to  imply,  that  tithes 
vrere  adually  paid  of  the  fruit  of  the  fruit  trees,  being  pro* 
bably  young  faplings  before  they  were  fp  fold  for  tranfplant- 

ing- 


I  may  now  properly  advert  to  an  cjtteniive  principle  of 
exemption  from  dthe  of  wood  founded  on  a  regard  *to  the 
purpofies  of  agricultiu'c  and  hufbandry,  from  which  occu* 
pations  of  life  tithes  principally  arife,  and  are  rendered  more 
abundant.  The  {Jk)  doddne  above  alluded  to,  that  the 
titfaable  quality  ot  wood  felled  is  not  to  be  determined 
by  the  fubiequent  ufe  and  application  of  it,  fl«ould  perhaps 
be  chiefly,  if  not  altogether  underllood  in  this  fenfe» 
that  its  tithable  quality  does  not  depend  on  the  defign  of 
ufing  it  for  repairs,  or  for  fiiel,  which  dfefign  may  be  fluc« 
tuating  and  uncertain ;  but  as  to  thefe  two  more  general 
purpofes  abflra6!edly  confidcred,  that  the  wood  is  ttchable 
or  not,  according  to  its  inherent  nature  before  the  finding  of 
It.  1  here  is  perhaps,  no  cafe  where  articles  not  original^ 
chargeable  with  tithe  in  their  own  nature  (hall  become 
liable  to  that  payment  from  the  fubfequent  ufe  of  them : 
but  as  to  exemptions  grounded  on  tlie  above  meatioiifd 
confiderations,  of  agriculture  and  huibandry^  the  law  it 
otherwife* 

L  It  (/)  has  been  refolved  that  wood  employed  to  hedge  or 
fence  cora^  where  the  parfon  has  dthe  of  com»  as  he  re- 

(i)  See  GwiB. 8)9,830.  Walton  of  wood  felled  by  Utai  yeailj  st  tea 

T.  Tryon.  years  growth,  and  ufed  in  anedding 

(/)  Mo.  69j.      I  R.  A«  644.  his  hedges,  and  upon  his  had,  and 

1  Fnem.  334, 5.  Gwill.  563.  Anon,  otherwife  of  no  pnifit  to  him,  which 

But  a  defendant  hat  in  one  iniUnc«  is  I  beUeve  a  fingk  authority  to  that 

been  decreed  lo  account  for  thhes  cffefi.  Gwi]L6o8.  Snilh  ▼•  WiDiatna; 

gularly 
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gularly  has  xvtthout  fome  fpecial  difcharge,  (hail  pay  no  tithe^ 
and  it  was  laid  down  as  a  general  rule,  that  no  tithes  ihatt 
be  paid  for  any  thing  ^^r  quod  decime  Jiunt  uberjoresy  that  is^ 
I  fuppofe,  by  which  tithes  of  the  predial  kind  are  encreafed } 
not  nniYerfally  all  thofe  of  the  mixt  kind^  as  in  fome  cafes 
of  milk^  and  young  cattle.  The  wood  privileged^  (m)  com« 
prehends  hop-poles  and  their  barks,  where  the  parfbn  or 
vicar  hath  the  tithe  of  hops ;  oilers  cut  to  make  hurdles  for 
Iheep,  and  generally  wood  for  maintenance  of  the  plough 
or  pail,  or  employed  in  making  and  repairing  all  utenfils 
of  htifbandry.  It  is  even  {n)  faid  to  have  been  adjudged, 
diat  where  a  m^  cut  down  wood,  felling  more  than  was 
foffident  to  make  hedges,  and  actually  ufed  the  greater  part 
in  hedging,  that  even  for  the  furplus  of  the  wood  cut  for 
fuch  agricultural  purpofe  no  tithe  ihould  be  paid.  Alfo  {0) 
if  a  man  cuts  down  his  copfe-wood,  and  pays  the  tithes  of 
it,  and  afterwards  before  any  new  germins  fpring  he  grubs 
up  the  roots  and  ftubs  of  the  wood,  he  ihall  not  pay  tithes  of 
them,  becaufe  they  are  parcel  of  the  freehold,  anddoQOt  an- 
nually renew.  It  is  true  that  the  reafon  here  afligned  is  not 
connected  with  the  prefent  topic,  but  may  we  not  fuppofe 
another  reafon  to  have  been  alfo  taken  into  confideration?  I 
mean  ihp  view  and  purpofe  of  clearing  the  ground:  As  in  a 
cafe  (^)where  in  anfwer  to  a  bill  by  a  redor  for  tithes,  furze 
and  bttflies,  which  were  cut  and  made  into  faggots  and  fold 
by  the  defendant,  he  infilled  that  no  tithe  was  due,  but  being 

(m)  X  FmQ.  334;   Gwill.552.  **  newyyet  itisthehuAatidryiBthe 

io«a.  cofitnastohoppnlcSyGwill.  «*  vma,  &c/' a Keb.  6^4.  VVatfon 

563.  Gee  t.  Pearch,  but  fee  564.  n.  y.  Smith. 

and  contio.  of  58ft  a*  S.  C.  Gwiil.        (»)  x  Cro.  49^.  in  Eaft  ▼.  Hard- 

1555.  Bujob.  soGwill  618.  Date  ▼.  ing. 

Spracking,acc.  S.  P.  Degg^^p.  jx.        (0)    x  R.  A.  637.  Bedford  v. 

€.  4.  ad.fia.  who  cites  White  t.  Skinner. 

Arch.  S.P.adm.GwiU.z 506.  {jo8.         (/)    Gwill    608.    aaoo«  uader 

in  Maatel  ?.  Paine,  Gibf.  684.  2  Smith  v.  Williams. 
Iaft.$j».   ^'  Albeit  Che  houfe  be 

cut 
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cut  to  clear  the  ground,  and  prepare  it  for  the  huffeandry 
purpofes  of  tillage  and  grazing,  and  the  bill  was  difmiflfed. 

IL  For  firewood  (q)  cut  and  confumed  in  a  dwelling- 
houfe  in  the  fame  parifli,  as  it  is  generally  afferted  in  many 
books,  no  tithes,  are  due.  This  as  to  its  origin  is  (r)  afcri- 
bable  to  the  fame  principle,  being  founded  on  the  neceffity 
of  a  habitation  for  carrying  on  the  purpofes  of  halbandry, 
on  which  tithes  fo  much  depend.  Therefore^  in  a  caufe  (/) 
where  this  defence  was  fet  up,  the  court  declared^  that  as  it 
appeared  that  the  defendant  had  not  any  hou/e  of  bufbandrf 
within  the  plaintiflF's  parifli,  but  that  the  faggots  in  qu^ion 
were  carried  to  the  defendant's  houfe,  being  out  of  the  faid 
parifli,  and  there  burnt,  tithes  were  due  to  the  plaintifl^,  for 
the  fame  j  and  upon  the  like  reafoning  (/)  it  is  laid  down> 
whether  authentically  or  not,  that  if  a  man  hath  a  houfe  of 
hufbandry  with  lands,  and  demifing  tlie  lands  referves  the 
houfe,  tithe  of  firewood  is  payable.  It  has  {u)  been  made 
a  queftion,  whether  this  exemption  of  fuel  is  by  the  general 
law,  or  requiring  the  aid  of  a  local  cuftom  to  fuppon  it. 
Lord  Hardwicke,  C^{v)  has  given  us  his  authoritative  opini- 
on, that  wood  cut  to  be  burnt  in  the  houfe  of  the  parifliioner 
within  the  parifli,  is  exempt  from  tithe,  not  of  common 
right,  but  by  fpecial  cuftom  only;  and  that  it  operates  by 
way  of  cufl:omary  exemption  in  refpeft  of  fome  fatisfadion 
to  the  parfon,  which  it  is  incumbent  on  the  parifliioners  to 
(hew.  The  encreafe  of  tithes  arifingfrom  hufbandry  to  which 
a  dwelling  houfe  is  cflential  may  be  thought  to  afford  the 
parfon  fuch  requifite  fatisfadion ;  and  hfe  tordfliip  relies 

(q)  I  R.A.  644,  656.  Ellis  V.        (/)  Gibf.  686.  Hutton  and  Croke 

Drake,  and  Auftin  ▼.  Lucas,  ibid,    Juftjces  differ  at  to  this    matter, 

and  I  Cro.  609.  S.  C.  2  Inft.  652.     Hetl.  89.  Norton  y.  Harmer. 

S.Vin.Abr.  591.G1vill.610.  Roffc         (u\  x  Vt»^».  «a.    ^  r*    u  --^r 
xj  ^'      \f    ^o  ^^     rrecm.3i4. 5.  Owdh562. 

V.  Harding,  Mo.  685.  -^^^^^^ 

{x)  i3anv.  Abn  t.  Ditmts  ^^j.        \^)    0^3,^    5  ^^^^ 

'Vent.  75.  TiyoB.     .  .        •   - 

(/}  Gwill.^4«,  Goodall  t.  Perkias. 

oa 


Ch.  IV,      Things  Titb^le  rf  Common  Right y  Ssf^. 


^ir 


*» 


•on  (uu)  a  cafe  in  ivhidh,  according  to  the  cited  report  of  i 
•It  feems  adjudged  that  it  is  tiot  dejure  per  legem  terra  that 
any  one  is  difcharged  of  tithes  for  wood  fpent  in  hia  houfe, 
.  or  for fencing-ftttgybr  hedges.  This-  cafe,  howevei*,  on  another 
{w)  occafion  having  been  cited  at  the  bar  was  not  thought 
decifive  of  the  queftion,  the.  court  declining  to  come  to  any 
refolution  upon  the  pointy  and  dating  that  there  wer^ 
opinions  both  ways  as  to  fuel  where  there  was  no  cufton¥  ; 
but  they  previoufly  held  that  hop-poles  and  wood  for  fences' 
were  not  tithable  on  general  principles,  aind  yet  the  other 
cafe  feems '  to  include  them,  as  well  as  firewoocl.  The 
truth  is  very  numerous  authorities,  fome  of  which  are 
above  cited,  fpeak  often  indifcriminately  of  wood  ufed  iat 
agricultural  purpofes,  and  for  domeftic  fuel,  as  exempt  fronSi 
.tithes,  without  any  intimation  that  iixch  exemptions  depend 
.on  local  particular  ufage,  and  on  the  contrary  feem  (x) 
to  refer  them  to  the  coipmon  law  of  the  land,  and  thele 
exemptions  coincide  widi  othex  parts  of  the  fyftem  of  our 
•lithe  laws.  '  It  may  be  added,  that  although  in  a  late  (y) 


{nu)  3  Cro.  lij,  Norton  V.  Fer- 
mer^  Gwill.  ibid.  n.  but  fee  S.  C. 
differently  reported,  and  finally  de- 
termined, becaafe  of  the  cuflom  al- 
ledged,  and  the  verdidl  againd  fuch 
allegations,  and  by  Croke  and  YeU 
|erton,.  there  are  .divers  precedents 
otherwife  fvithout  alled^ng  a  cuflom  t 
tletl.88.  iro.  117.  Per  Croke  the 
parfoii  had  a  benefit,  for  he  had  bet- 
|H>nMaiis  of  Uthes,  Hetl.  89.  and 
Gibs.'CS6.  fpeaks  of  a  houfe  ofhvf" 
handry. 

(w)  I  Freem.  334. 
..•<K).aInft.  <^52« . ' 
.y  {j).  Mai^tell  ▼.    Paiae,    Gwill. 
afo6.  1508.    The  point  ftill  there- 
fore jnay  feem  .doubtful,  not vrith- 
|j;{idingC.  B.  Parker's  cooenn-efice 


with  Lord  Hardwicke,  that  the 
emptio9  of  fire-wood  is  only  bf 
fpe<;ial  cuftom,  Gwill.  ^^.  and  a. 
960.  and  n.  Erfkine  ▼.  RulBe.  Both 
thefe  grrrat  judges  infill  on  the  oafe  ia 
3  Cro.  1 13.  without  adverting  to 
the  report  of  it  in  Hetley,  .which 
fernr»3  to  make  the  other  way,  the 
C.  B  quotes  many  other  cafes  forr 
and  againft  his  opinion,  fome  of 
which  I  hare  not  fciund,  and  fome 
are  not  reported  as  to  this  matter. 
In  Thomas  t.  the  Duke  of  Beaufbrf , 
GwiD.  969.  n.  a  cuflom  for  the  ex- 
emption is  dated  in  the  anfwer, 
but  does  not  appear  to  have  bee4 
proved.  Can  the  ^gation  or  fur- 
ixiife.avail.  wichoji t  tl^e  proof?  Sea 
M  Keb.  634.  Watfon  v.  Smith. 

cafe. 
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c^fe^  the  asfwcr  of  the  defendant  affeded  to  fuppoit  tJie 
exemption  of  wood  ufed  (or  hufbandry  purpofes,  or  for 
iud  within  the  pariih,  by  the  allegation  of  immemorial 
cuftom  to  that  effed,  it  does  not  appear  that  any  fuch  cuf* 
Unn  was  fabftantiated  in  proof;  and  furely  fuch  proof  was  not 
oeceffiuy  as  to  the  wood  ufed  in  hufbandry,  and  yist  both 
thele  grounds  of  exemption  w^e  indifcriminately  admitted 
as  legal  by  the  coUnfel  for  the  party  claiming  dthes* 

lit.  It  (z)  it  laid  down,  that  if  a  man  cuts  wood,  and 
burns  it  in  making  bricks  to  be  employed  in  the  repairs  or 
cnlargment  of  his  manfion,  within  the  parifli,  for  the 
neceflary  habitation  of  himftlf  and  his  family^  no  tithes  (hall 
be  paid  for  fuch  wood  inalmuch  as  the  parfon,  it  is  faid» 
has  the  benefit  of  tht  labour  of  the  family.  But  if  he 
extend  his  buildings  for  pleafure  or  delight,  as  it  is  ex* 
prefled,  beyond  what  is  neceffary  for  hb  family,  he  (haS' 
pay  tithes,  and  the  furmife  to  reftrain  the  eCclefiaftical  couxt 
from  proceeding,  being  only  that  he  burnt  the  wood  for 
the  reparation  and  enlar|pncnt  of  his  houfe  generally,  with- 
out faying  for  the  necei&ry  habitadon  of  his  family,  that 
court  was  allowed  to  retain  the  fuit,  and  by  that  furmife 
the  Judges  of  the  king's  bench  declared  he  might  build  a 
caftle,  and  yet  pay  no  tithes.  I'hefe  points  which  are 
adopted  in  the  compilations  of  Degge  and  Bum,  feem  to 
coincide  in  principle  with  what  has  been  before  mentioned 
as  to  firewood.  But  (j)  underwood  fold  for  fuel^  or  to  b< 
converted  into  charcoal,  or  for  other  general  purpofisa^  tj0 
employed  in  works  of  hufoandry  in  another  parifli  appetft 
dearl/tithable.. 

{%)  1  R«A.  64^*  pi.  8,9,  xo.    ▼.Hanlin|[.838.n.AtbotJr.HMltt« 
Wxon  V.  Bmwne.  io>8.  EUit  t.  Femer,  700.  Bi«e  f; 


(«)2Keb.''.j4.,  Watfon ▼  Smith,    Drew, 701.  a.  Waterman  t. 
8  Via.  Abr.  $^u  CwflL  6iQ*  &o&    577.  &»e^ 
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.  Tithe  (&)'of  wood  is  a  predial  thhe :  it  giiiR,  therefore, 
be  fet  out  purfuant  to  the  Ibtute  of  Edward  the  fixth 
which  ought  to  be  done  by  the  owner,  or  occupier  upon 
the  land 'at  the  time  of  £dling.  This  fetting  out,  (e)  or 
the  manner  of  pajrment  of  dthe-wood  muft  either  be  by 
meafure  of  the  ground  by  perches,  or  fimilar  computation, 
or  by  letting  outthe  tenth  billet,  faggot,  or  the  Uke ;  but 
in  this,  fays  Degge,  as  in  all  other  cafes,  the  cuftom  of  the 
place  is  to  be  d>ferved.  Accordingly  (d)  when  the  cuf^ 
torn  was  proved  for  the  occupiers  to  bind  up  the  wood 
before  the  tithes  of  it  were  fet  out,  the  majority  of  the 
court  of  exchequer  were  of  opinion  that  the  method 
ufed  by  the  defendant  in  fetting  out  his  tifhe^wood,  name* 
ly,  by  loofe  heaps  in  boughs,  was  illegal,  and  that  he  ought 
to  account  for  the  value  of  fuch  tithes.  Many  years  ante- 
cedent to  this  decifion,  it  (e)  appears  that  the  court  after 
great  debate  declared,  that  the  pariihioner  ought  to  ftack, 
and  faggot  the  wood  which  he  fets  out  for  the  tithes. 
JBut  here  at  leaft  his  duty  ends ;  he  (/)  certainly  is  not 
bound,  nor  is  it  reafonable  he  ihould  be  bound  to  prepare 
the  tithe-wood  f6r  die  market,  by  converting  it  into  hoops, 
(laves,  or  any  of  the  deilined  purpofes  of  the  other  nine 
parts  remaining  at  his  own  difpofal. 

.  I  have  before  briefly  confidered  the  perfons  accountable 
for  tithe  of  wood  as  between  vendor  and  vendee  of  wood, 
-ftanding  or  felled.  The  authorities  there  dted  confirm 
what  Dr.  Bum  advances  (;)  as  the  criterion  that  be  fh&U 
pay  tithe,  to  whom  the  other  nine  parts  belong,  wbek 

{i)   GwiU.  830.     Walton  v.    deemed  good. 
Tryon.  (J)  GwiU.  581.  Cttr.f^. 

{c)  Degge»  p.  U.  c.  4.  sA  fin^        {e)  CwSL  700*  a*  Bmboume 
See  howefer  GwiU.  z;6i.  Ksught    T.-Eyrcs 


V.  HaUef,  and  qu.  whether  a  cuf-        (/)  GwiU.  700.  Bret  t.  Dr^r, 
torn  to  £ct  out  wood  ftanding  by    '^ou    Watcnnaa  ▼.  JoMt. 
ioch  meafurement^  wodd  sow  be        M  3  £cd«  i^Soi^ 

I  the 
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the  tithe  becomes  4tte»  that  is,  at  the  time  of  lellxng.  la 
a  cafe,  (b)  therefore,  where  the  court  declared,  that  tithes 
in  kind  were  due  for  wood  converted  into  charcoal,  and 
decreed  accordingly  againfl  the  defendant,  who  was  the 
purchafer  of  log-trees,  and  loppings  and  topj^gs  of  other 
trees  for  that  purpofe,  we  may  c^ferve  that  he  had  con* 
fefled  by  lis  anfwer  that  hefelkd  the  wood  fo  converted, 
by  which  it  appears  to  have  been  purchafed  ftanding, 
though  (lilt  it  may  feem  ftrange,  that  he  ihould  pay  the 
tithe  bf  the  value  of  the  charcoal,  if  fuch  be  the  meaning  ot 
•the  decree,  inftead  of  the  wood  umnanufadured  *. 

V.  I  proceed  to  an  ai-ticle  oT  great  importance  to  the  tithe 
.owner  inparts,  where  the  growth  of  it  is  cultivated,  that  of 
hops.  They  have  already  been  taken  notice  of  as  filing 
under  the  clafs  or  divifion  of  fmall  tithes ;  whether  the 
plant  be  indigenous  in  this  ifland,  or  not,  the  cultivation 
of  it  for  ufe  has  been  comparatively  ftiled  modern,  and  in 
(i)  many  cafes  been  judicioufly  obferved  to  have  been  in- 
troduced within  the  time  of  legal  memory,  which  is  carried 
fo  far  back  as  the  reign  of  Richard  the  firft.  Hops, 
therefore,  ftand  upon  the  fame  footing  as  other  things  <rf 
late  introduftion.  In  .  a  (J)  judicial  argument  of  chief 
baron  Comyns,  they  are  ranked  •  with  h^mp,  faffron,  and 
tobacco,  and  it  is  declared  all  fuch  new  things  fhall  be 
minuta  decima.  Accordingly  it  has  been  in  two  (k)  dif- 
pnQ.  cafes  decided,  that  a  modus,  or  eftabfifted  cuftomof 
paying  a  definite  pecuniary  Ibm  in  tieuand  fatisfa£Uon  of  the 
:tithe  of  hops,  being  a  late  tiingj  is  a  void  cuftom,  and  not 

(h)  Gwxll.  577^  Coe  ▼.  Smith.  (#)  Cited  in  Knight  y.  Halfcy. 

1^  This  is  the  fame  cafe,  the  cor>  Gwill.  153 1 — 1565. 

reftnefs  of  whichisinanoteabove  (j)  Com*  R'tdjS.    Walfia  ▼. 

impeached,   in  making  the  owner  Payne*     Gwill.  1557- 

of  cattle  depaftwied,  inftead  of  the  (i)  Sid.  443 .    Crouch  v.  Ref- 

occupier  of  the  agifted  land,  liable  -  den.  Gwill.  563.   Gee  ▼•  Pearch., 

to  agiftmeat  tithe<t  Gwill.^i557.                     ^  .    ; 

"ctrarranted  | 
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warranted  by- law,  and  tbe  court  takings  effe&ivecogni-- 
fance  that  hops  ^ere  not  -of  fufficient  antiquity  to  be  the  . 
fpecific  fubjei^l  of  a  modus.  .«But  (/)  hops,  as  well  as  other : 
articles  of  novel  introdu&ion,  may  be  covered  by  a  modus-, 
for  all  fmall  tithes  in  general,  which  operates  to  difcharge^ 
(ni)  the  land  where. they  grow,  7 

■ 

.  Tithes  of  hops  as  being  of  the  predial  kind  mufl  be  duly 
fet  out ;  the  proper  way  pf  doing  this  was  the  fubjedl  jof 
much '  debate  in  a  (ri)  late  caufe  refpeding  this  fpedes  of 
tithe  within  the  pariih  of  Famham  in  Surrey.  That  fuit 
in  the  form  of  it  was  an  aftion  by  the  occupier  of  the. 
land  againfl  the  tithe-owner  for  negledUng  to  take  away 
his  tithes  of  hops,  after  they  were  duly  fet  out  according 
tp  the  ufage  of  the  place.  The  queftion  was,  whether 
this  ufage,  which  was  proved  to  have  exifled  for  a  great 
length  of  time  within  the  parifli,  of  fetdng  apart  every 
tenth  row,  whenever  the  hops  were  planted  in  equal  rows, 
and  every  tenth  hill  when  they  were  planted  in  unequal 
rows,  and  in  conformity  to  which  the  tithes  in  queftion- 
were  proved  to  hav^.been  fet  out,  was  or  was  not  available 
to  the  occupier,  as  a  valid  and  legal  cuflom.  Evidence  was 
alfo  adduced  with  fome  minutenefs  for  the  purpofe  of 
manifefting  the  pfaAical  expedience,  if  not  neceffity,  of  the 
cuftom  infilled  on.     On  the  other  hand,  the  anfwer  in 

• 

chancery  of  the  plaintiff  in  the  action  was  r^d,  admitting 
his  belief  that  the  introdudion,  and  firfl  culdvadon  of 
bops  in  Faltiham,  and  elfewhere  in  this  kingdom,  were 
with  reference  to  what  is  termed  legal  time,  mo* 
dem,  and  vidthin  the  time  of  n^mory }    although  the 

(/)  I  Sid.  443.    Gwill.  1557.        (w)  2  Keb.  612.    Crouch  >. 

The  authorities  to  this  purpofe  Kefden. 

cited  Biub.  20.  d«  aie  not  ex-        {n)  Knight  v.  Haliey.  OWilL 

fnSJij  to  the  poiaL    Wats.  c.  1531- 
slix.  f •  448. 
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cdurt  tikw  fliotieft  of  fuch  bang  the  h&y  ^withoot  iu  bein^ 
fpedally  proved.    In  this  caufe,  which  ix^as  finally  deter* 
sninid  by  the  fupi^eme  judicatur«  of  the  Lerds  in  Farlia« 
meat,  the  cuilosi  was  deemed  void,  purfuant  to  the 
opinions  of  the  judges  confuked,  one  only  diflenting;; 
They  (i)  argued  firft  from  principle,  that  all  tithable 
articles,  when  newly  introduced,  are  cMed  among  others, 
to  which  they  bear  an-  obvious  refemblaace,  and  are  ac^ 
cordingly  reputed  great  or  fmall,  and  are  required  to  be 
fet  out  and  fevered  in  a  fimilar  manner,  with  diefe  which 
they  refemble*    The  right  of  the  parfon  to  his  tithes  in 
kind  accrue  on  the  ad  of  feverance  %  his  right  to  take 
them   accrues  when  after  feverance,  they    are  in  the 
earSeft  ftage  of  hufbandry  applicable  to  them,  at  which  the 
texilh  part  tbay  be  vifibly  diftinguiifaed  feom  the  other 
nine  ;   what  (hall  be  deemed  a  feverance  depends   dn« 
the  tithable   fubjedr    Ko   other  feverance   in   articles 
of    annual    encreafe    has  been  judicially   recognized, 
except   that   from   the   foil,    and   that  from  the   pa- 
tient   ftem«      According   to    the    principle   which   re- 
quires fruit,  and  feed,  after  they  ariie  gathered  or  col- 
lected to  be  fet  out  by  meafure  or  weight,  hops  muft 
be  tithqd,  after  being  picked  in  the  fame  manner.   The 
flower  of  the  hop  is  the  fble  objedt  of  cultivating  that 
plant,  of  wl]ach  it  may  b^  confidered  as  the  fruit,  and  it 
muft  be  picked,  and  gathered  on  the  fpot  to  preferve  its 
quality,  and  value.    The  judges  then  advert  to  the  cafes 
tB^ch  had  been  cited,  the  lateft  of  which  was  decided  by 
the  fame  high  tribunal  they  were  then  addreffing,  and  by 
which  on  appeal  the  decree  of  the  court  of  exchequer  had 
be^  in  that  caufe  affirmed*    By  this  feries  of  authorities 
they  held  it  to  b^  fettled^  that  the  feverance  of  the  tithe  of 
hops  is  by  feparating  the  fruit  froni  tiie  ftem.    It  is  theq 
eftabli&ed  to  be  the  general  rule,  of  thejconimon  law,  tha|: 

{o)  Gwill.  1^3,  &c» 
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aftual  fraud  if  the  fmall  turnips  were  afligned'to  the 
parfon  ;  and  they  declared,  that  if  the  quantity  were  fufE- 
ciently  large,  as  if  the  growth  of  a  whole  field,  or  a  whole 
acre  were  gathered  at  one  time,  they  ought  to  be  fet  out  in 
heaps^  and  the  parfon  to  have  every  tenth  heap.  As  to 
potatoes,  which  in'  this  refped  bear  a  ftrong  iinalogy  to 
the  laft  menticned  produd,  being  generally  fown  in  con-' 
fiderable  quj  nti  ies,  it  has  been  (/)  determined  where  they 
were  brought  hom^  to  the  defendant's  houfe,  and  placed 
in  a  brewhoufe,  and  there  meafured  and  the  tithe  fet  out, 
that  this  was  not  a  due  fetting  out  of  this  fpscies  of  tithed) 
the  parfon  having  a  right  to  infill  that  a  tenth  part  Ihould 
be  feparated  from  the  nine  upon  the  fpot  where  the  pota- 
toes are  dug  and  before  they  are  removed ;  whether  fuch 
feparation  may  be  accpmpUfhed  by  meafure,  or  weight  is 
not  ftated  \  but  one  or  other  of  thofe  methods  feems  a  jufter 
courfe  of  proceeding  than  leaving  them  on  the  ground, 
either  in  computed  heaps,  or  in  parcels,  each  potatoe 
being  numerically  counted,  inafmu{:h  as  they  diifer  in  fize 
like  turnips. 

Peas,  and  beans  have  baen  already  fpoken  of  on  two 
former  occafions,  namely,  under  the  divifion  of  tithes 
into  great  and  fmall,  and  under  the  head  of  com  and 
grain,  when  they  are  cut  and  harvefted  in  a  ripened  (late. 
It  may  be  colle€ted  by  what  has  been  laid  down  under 
the  article  of  hops,  that  when  peas  and  beans  are  fevered 
from  the  ftem,  and  plucked  green  by  the  hand  for  the 
food  of  man,  a  different  mode  of  fetting  them  out  muft  be 
puriued ;  and  that  in  this  inftance  they  are  immediatefy 
on  fuch  feverance  tithable  by  meafure.  It  is,  however, 
(«)  only  when  peas  are  thus  gathered  to  fell^  or  to  fped 
iu)gS9  th?tt  they  are  tithable  at  all.     If  the  occupier  g^thtr 

{t)  GwilLiiio.    Bofworthv,     .    (w)  i  R.A.  547*  .    ^ 

L^nLrick.  •  ^- 

*  ^  I  4  them 
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who  tried  the  caufe,  to  the  jury  to  find  £or  the  defendant,^ 
was  rightly  given,  and  a  verdid  having  been  found  accord* 
ingly,  and  judgment  thereupon  enterjed  for  the  defendant 
in  the  court  of  king's  bench,  that  judgment  on  the  writ  of 
error  with  the  bill  of  exceptions  aimexed  to  the  record, 
was  after  copious,  and  elaborate  argument  affirmed  by  the 
houfe.  .  This  great  condafiv£  authority  feems  to .  render 
it  fuperfiuons  to  be  particular  here  in  dating  the  feveral 
anterior  cafes  relative  to  the  time,  and  mahner  of  tithing 
haps.  But  it  is  to  be  obferved,  that  by  the  judges  in  this 
laft  cafe  recognizing  the  rule  of  hops  being  tithable  be- 
fore the  drying  of  them,  both  (r)  the  doftrine  and  the 
piiidple  of  it  exprefled  in.  a  much  earlier  refolution  of  the 
court  of  isjxchequ^r  are  confirmed,  namely,  that  for  fuel 
fpent  in  fiiie  to  dry  hops^ tithes  fliould  be  paid,  becaufe  the 
p^on  had.no  benefit , by  that,  the  tithes  being  paid  before 
$hey  were  dried. 

.  yi^  Roots ^  feeds ^  fruits^  g^denfiuff^  and  various  pro^ 
duds  of  the  earth  for  the  moft  part  plucked  or  gath^ed 
by  the  hand*  appear  by  what  hath  been  laid  under  the 
lail  article  to  have  in  general  tl^e  common  property  of 
being  tithable,  either  by  meafure,  number,  or  weight- 
The  rule  may,  indeed,  in  fome  inftances  he  fubjed  to 
variation  and  excq>t]Qn.  Thus  with  refped  to  (s)  turnips, 
which  are  ufually  fown  upon  a  confxderable  trad  of 
ground,  though  a  mode  of  tithing  them  numerically  by 
throwing  afide  every  tenth  turnip  for  tibe  vicars  >ippears  to 
liave  been  ratified  by  the  court  of  the  exchequer ;  yet  they 
feem  to  have  allowed  it  on  account  of  the  confined  extent 
6f  the  crop,  admitting  that  it  was  liable  to  firaud,  as  there 

may  be  a  gj?eat  difference  in  the  fize,  and  that  it  would  be 

-J  ,  .... 

(r)  I  f  Item.  334.  GwiU.  562.        (/)  GwilL    944.      Beaamoot 
Aaos«  V.  Shil^ot. 
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adual  fraud  if  the  fmall  turnips  were  afligned '  to  the 
parfon ;  and  they  declared,  that  if  the  quantity  were  fuffi- 
ciently  large,  as  if  the  growth  of  a  whole  field,  or  a  whole 
acre  were  gathered  at  one  time,  they  ought  to  be  fet  out  in 
beapSy  and  the  parfon  to  have  eveiy  tenth  heap.  As  to 
potatoes,  which  in  this  refped  bear  a  ftrong  iuialogy  to 
the  laft  menticned  produd,  being  generally  fown  in  con-' 
fiderable  quj  nti  ies,  it  has  been  (/)  determined  where  they 
were  brought  home  to  the  defendant's  houfe,  and  placed 
m  a  brewhoufe,  and  there  meafured  and  the  tithe  ffet  out, 
that  this  was  not  a  due  fetting  out  of  this  fpacies  of  tithed) 
the  parfon  having  a  right  to  infill  that  a  tenth  part  ihould 
be  feparated  from  the  nine  upon  the  fpot  where  the  pota- 
toes are  dug  and  before  they  are  removed ;  whether  fuch 
feparation  may  be  accomplifhed  by  meafure,  or  weight  is 
not  ftated ;  but  one  or  other  of  thofe  methods  feems  a  jufter 
courfe  of  proceeding  than  leaving  them  on  the  ground^ 
cither  in  computed  heaps,  or  in  parcels,  each  potatoe 
being  numerically  counted,  inafmuch  as  they  differ  in  fize 
like  turnips. 

Peas,  and  beans  have  b3en  already  fpoken  of  on  two 
former  occafions,  namely,  under  the  divifion  of  tithes 
into  great  and  fmall,  and  under  the  head  of  com  and 
grain,  when  they  are  cut  and  harvefted  in  a  ripened  ftate. 
It  may  be  coUefted  by  what  has  been  laid  down  under 
the  article  of  hops,  that  when  peas  and  beans  are  f^vtred 
from  the  ftem,  and  plucked  green  by  the  hand  for  the 
food  of  man,  a  different  mode  of  fetting  them  out  muft  be 
puriued ;  and  that  in  this  inftance  they  are  immediately 
on  fuch  feverance  tithable  by  meafure.  It  is,^  however, 
(«)  only  when  peas  are  thus  gathered  to  fell,  or  to  fped 
]K)g$9  thjtt  they  are  tithable  at  all.     If  the  occupier  gath^ 

{t)  GwilLiuo.    Bofworthv.    .    (m)  i  R.A.  647»  .    % 
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them  gTCen  to  fyead  in  his  houfe^  where  they  are  accord- 
ing y  ealen  by  the  £unily,  no  tithe  (ball  be  paid  of  them 
by  the  law  of  the  land,  without  the  aid  of  a  local,  or  parti- 
cular cuftom  to  effeduate  the  exemption. 

Fruit  (v),  trees  grovmg  in  gardens^  and  in  prchards 
pay  tithes  of  the  apples,  pears,  and  the  like,  which  are 
tichable  immediately  upon  being  gathered,  and  as  it  feems 
by  meafure.  The  (w)  court  has  even  ordered  the  defen- 
dants to  account  for  the  tithes  of  fuch  apples  as  fall  from 
the  ti^ees ;  and  alfo,  for  the  tithes  of  (^)  wild  and  ( jf) 
black  cherries,  though  in  the  latter  cafe  it  was  iniiiled  in 
oppofitlon  to  the  claim,  not  only  that  they  grew  wild  in 
hedges,  and  waile  places,  but  that  the  trees  ferved  for 
fencing  the  grounds. 

In  refpe&  to  the  tithes  of  orchards,  a  (%)  party  fued  in 
the  ecclefiaftical  court,  in  his  anfwer  there  alleged,  that 
the  apples  were  itolen  and  never  came  to  his  ufe ;  and  it 
feems  to  be ,  a  good  defence.  For  this  diftindtion  was 
tak^n  and  admitted,  that  if  I  fuffer  one  to  pull  my  apples, 
the  parfon  ihall  have  tithes ;  but  if  they  are  taken  by 
peribns  not  known,  the  parfon  fhall  not  have  tithes  of 
them,  foi:  they  are  not  tithable  before  plucking. 

It  is  here  proper  to  mention  that  it  was  a  great  queflion 
in  a  (a[)  caufe  debated  between  twenty  and  thirty  years 
aigp,  fometime^  denominated  the  Kenfington  cafe,  whether 
hot'hoqfe  plants;  as  pine-apples,  melons,  orange-trees, 
and  the  like,  were  fubjeft  to  tithes;  the  court  of  exchequer 

f«)  God.  lep*  Can.  408.  Chapman  ▼.  Barlow, 

(w)  GwiB.  581.      Lifter'  v.        (s)  Hetb.  icx).    Aaon. 
?oj.  (tf)  GwiH.  izo4-i2a9»  Aium 


(m)  GwiD.  530.    AnoB.  v.  Waller. 

(jp)  Bonb.  183.    Owin.  t^y, 
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being  of  opimon  in  favour  of  the  claim,  an  appeal  was 
brought  to  the  houfe  of  Lords,  and  the  following  reafons 
were  infifted  op  by  each  fide  refpe£Uvely.     In  oppofition 
to  the  demand  it  was  urged,  that  fuch  tithes,  if  any  were 
due,  mud  be  of  the  predial  kind,  the  definition  of  which 
was,  that  they  arife  merely  and  immediately  out  of  the 
ground.     The  plants  in  queftion,  it  was  well  known,  were 
not  the  produce  of  the  foil  of  the  country,  a  climate  and 
a  conipoft  muft  be  prepared  for  them  to  keep  them  in  a 
ftate  of  vegetation,  they  do  not  grow. in  nor  ever  commu- 
nicate with  the  natural  earth,  nor  derive  from  it  their 
fuftenance ;  that  as  to  pine-apples  in  particular,  a  principal 
.iburce  of  expected  emolument  to  the  parfon,  the  ikill  and 
labor  of  feveral  years  are  necefiary  to  be  beftowed  to  bring 
ihem  to  maturity,  independently  of  the  great  expence  of 
hot-boufes  of  the  different  claffes,    to  which  they  are 
fucceffively  removed,  tan,  (ire,  and  other  articles ;  th^ 
they  are  fubjeds  of  traffic,  and  bought  and  fold  in  thar 
feveral  ftages,  and  flow  approaches  to  perfedion  which 
is  only  attainable  by  the  fkilful  noanagement  of  arti* 
ficial  heat ;  and  that  they  frequently  propagate  ia  one 
parifli,  nurtured  in  the  fuccef&qii  houles  of  a  fecond^ ' 
and  puihed  into  fruit,  ripened,  and  cut  in  a  third  oc 
*  fourth.     Thefe  remarks,  rdative  to  pine-aj^e?,  were 
applicable    alfo    to    orange*trees,    with  the    additional 
circmnflances^  as  to  the  latter,  of  a  large  prime  coft  and  a 
high  duty  on  the  importatioit    From  thefe  facte  it  was 
inferred  that  if  the  payment  of  tithes  for  thefe  and  othei 
exotics  was  to  be  added  to  the  operofe  and  ezpenfive 
method  of  cultivation  it  mufl  put  an  end  to  that  fpecies  of 
horticulture.     It  was  farther  contended,  that  fuch  hot-> 
)ioufe  plaoto  as  ufually  grow  in  the  foil,  but  would  not 
grow  there  without  artificial  heat,  were  not  the  jm^iear 
£ibje&-maiter  of  tithing ;  and  with  refped  to  all  othev 
imrfiery-tiMS  wfaidt  frequently  xuidergo  many  removals 

from 
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cafef  the  asfwcr  of  the  defendant  affeded  to  fuppoit  the 
esemptbn  of  wood  nfed  for  hulbandry  purpofes,  or  for 
fud  within  the  parifh,  by  the  allegation  of  immemorial 
cuftom  to  that  effeft,  it  does  not  appear  that  any  fuch  cuf* 
lom  was  fabftantxdted  in  prbc^;  and  furely  fuch  proof  was  not 
neceflary  as  to  the  wood  ufed  in  huibandry,  and  yi^t  both 
thele  grounds  of  escemption  were  indifcriminately  admitted 
as  legal  by  the  coUnfel  for  the  party  claiming  tithes* 

llL  It  (%)  is  laid  down,  that  if  a  man  cuts  wood,  and 
bums  it  in  making  bricks  to  be  employed  in  the  repairs  or 
enlargment  of  bis  manfion,  within  the  parifh,  for  the 
neceflary  habitation  of  himfelf  and  his  family,  no  tithes  (hall 
be  paid  for  fuch  wood  inafmuch  as  the  parfbn,  it  is  faid, 
has  the  benefit  of  thp  labour  of  the  family.  But  if  he 
extend  his  buildings  for  pleaTure  or  delight,  as  it  is  ex* 
prefled,  beyond  what  is  neceflary  for  his  family,  he  (haH 
pay  tithes,  and  the  fumiife  to  reftrain  the  eedefiaflical  couit 
from  proceeding,  being  only  that  he  burnt  the  wood  for 
the  reparation  and  enlar|pnent  of  his  houfe  generally,  with- 
out faying  for  the  necefl^  habitadon  of  his  family,  that 
court  was  allowed  to  retain  the  fuit,  and  by  that  funnife 
the. judges  of  the  king's  bench  declared  he  might  build  a 
caftle,  and  yet  pay  no  tithes.  I'hefe  points  which  are 
adopted  in  the  compilations  of  Degge  and  Bnm,  feem  to 
Coincide  in  principle  with  what  has  been  before  mentioned 
as  to  firewood.  But  {a)  underwood  fold  for  fuel,  or  to  be 
converted  into  charcoal,  or  for  other  general  ptirpofies,  of 
employed  in  works  of  hufbandry  in  another  parift  ^pcm 
clearl/tithable.. 

(»)  1  R.A.  6j^$.  pi  899,10.  ▼.Hanlin|fr.838.n.AUiotv.Hk]fc4« 

KixoA  T.  Browne.  io>8.  EUia  t.  Fenner,  700.  Bicc  r. 

(«)  2  Keb.  "34.  Watfon  t.  Smith,  Drew,  701 .  a.  Watermtn  ▼.  jQac% 

8  Via. Abr.  591.  CwilL 6iO.  Koib  577.  Gnt^.  S«ittb» Gibt  68& 
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.  Tithe  (&y  of  wood  is  a  predial  dthe ;  it  giiift,  therefore, 
be  fet  out  purfuant  to  the  ftatute  of  Edward  the  fixth 
which  ought  to  be  done  by  the  owner,  or  occupier  upon 
the  land 'at  the  time  of  £dling.  This  fetting  out,  (e)  or 
the  manner  of  payment  of  tithe-wood  mud  either  be  by 
meafure  of  the  ground  by  perches,  or  fimilar  computation, 
or  by  fetdng  out  the  tenth  billet,  faggot,  or  the  Uke }  but 
in  this,  fays  Degge,  as  in  all  other  cafes,  the  cuftom  of  the 
place  is  to  be  obferved.  Accordingly  (d)  when  the  cuf^ 
tom  was  proved  for  the  occupiers  to  iHnd  up  the  wood 
before  the  tithes  of  it  were  fet  out,  the  majority  of  the 
court  of  exchequer  were  of  opinion  that  the  method 
ufed  by  the  defendant  in  fetting  out  his  tifhe-wood,  name* 
ly,  by  loofe  heaps  in  boughs,  was  illegal,  and  that  he  ought 
to  account  for  the  value  of  fuch  tithes.  Many  years  ante- 
cedent to  this  decifion,  it  (e)  appears  that  the  court  after 
great  debate  declared,  that  the  pariihioner  ought  to  ftack, 
and  faggot  the  wood  which  he  fets  out  for  the  tithes. 
But  here  at  leaft  his  duty  ends ;  he  (/)  certainly  is  not 
bound,  nor  is  it  reafonable  he  ihould  be  bound  to  prepare 
the  tithe-wood  f6r  the  market,  by  converting  it  into  hoops, 
(laves,  or  any  of  the  deilined  purpofes  of  the  other  nine 
parts  remaining  at  his  own  difpofal. 

I  have  before  briefly  confidered  the  perfons  adcounts^Ie 

for  tithe  of  wood  as  between  vendor  and  vendee  of  wood, 

'ftanding  or  felled.     The  authorities  there  dted  confirm 

xi^hat  Dr.  Bum  advances  {g)  as  the  criterion  that  be  ihaU 

pay  ttthe,  to  whom  the  other  nine  parts  belong,  wbek 

■ 

{h)   GwiU.  S30.    Walton  v.    deemed  good, 
tryon.  (J)  GwiU.  gSu  Gee  v.  f^. 

{c)  Degge»  p.  ii.  c.  4.  ad  fim  {e)  GwilL  700.  a.  Bmboume 

SeehoweferGwilL  i;6i.  Ksigbt  T.-Eyves 

V.  HaUqr,  and  qu.  whether  a  cvf-  (/)  GwiU.  700.  Bret  ▼.  Dr^r^ 

torn  to  £ct  out  wood  ftanduig  by  '^ou    Watennaa  v.  JoMt. 

£uch  meafureme&t,  wodd  sow  be  (f)  3  £cd«  1^6^ 
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the  tithe  bctOQes  4tte»  that  is,  at  the  time  o^lellxng.  la 
a  cafe^  (b)  therefore,  where  the  court  declared,  that  tithes 
in  kind  were  due  for  wood  cooverted  into  charcoal,  and 
decreed  accordingly  againfl  the  defendant,  who  was  the 
purchafer  of  log-trees,  and  loppings  and  toppings  of  other 
trees  for  that  purpofe,  we  may  obferve  that  he  had  con» 
fefled  by  las  anfwer  that  hefilUd  the  wood  fo  converted, 
by  which  it  appears  to  have  been  purchafed  ftanding, 
though  flil!  it  may  feem  ftrange,  that  he  ihould  pay  the 
tithe  bf  the  value  of  the  charcoal,  if  fuch  be  the  meaning  01 
•the  decree,  inftead  of  the  wood  umnanufadured*. 

V.  I  proceed  to  an  ai-ticle  oT  great  importance  to  the  tithe 
.owner  inparts,  w  here  the  growth  of  it  is  cultivated,  that  of 
hops.  They  have  already  been  taken  notice  of  as  falling 
under  the  clafs  or  divifion  of  fmall  tithes ;  whether  the 
plant  be  indigenous  in  this  ifland,  or  not,  the  cultivation 
of  it  for  ufe  has  been  comparatively  ftiled  modem,  and  in 
(i)  many  cafes  been  judicioufly  obferved  to  have  been  in- 
troduced within  the  time  of  legal  memory,  which  is  carried 
fo  far  back  as  the  reign  of  Richard  the  firft.  Hops, 
therefore,  ftand  upon  the  fame  footing  as  other  things  <rf 
late  introdudion*  In .  a  (J)  judicial  argument  of  chief 
baron  Comyns,  they  are  ranked  with  hemp,  faffron,  and 
tobacco,  and  it  is  declared  all  fuch  new  things  fhall  be 
minutes  decima.  Accordingly  it  has  been  in  two  (k)  dii- 
tinfl  cafes  decided,  that  a  modus,  or  eftabfifted  cuftomof 
paying  a  definite  pecuniary  Aim  in  lieu  and  fatisfa£Uon  of  the 
ttithe  of  hops,  being  a  late  thinly  is  a  void  cuflom,  and  not 

{h)  Gwxll.  577.  Coe  f.  Smith.  {i)  Cited  in  Knight  t.  Halfey. 

•►  This  iathe  famecafe,  thecor>  GwiU.  1531 — 1565. 

rednefs  of  which  is  in  a  note  above  {})  Com*  R-^  63S .    WalSs  v. 

impeached,   in  making  the  owner  Payne.    GwiU.  1557* 

of  cattle  depaftmedy  inftead  of  the  (i)  Sid.  443 .    Crouch  v.  Ref- 

occujner  of  the  agifted  land,  liable  den.  Gwill.  563.   Gee  ▼•  Pearch«. 

to  agiftmeat  tithe^  GwiIL'1557.                     ^  .    i 
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warranted  by-law,  ind  tbe  court  takings  eflFe&ivecogni« - 
fance  that  hops  were  not  -of  fuffident  antiquky  to  be  the  . 
fpedfic  fubjeiEl  of  a  modus.  .«But  (/)  hops,  as  well  as  other : 
articles  of  novel  introdudion,  may  be  covered  by  a  modus-, 
for  all  fmall  tithes  in  general,  which  operates  to  difcharge- 
(ni)  the  land  where. they  grow*  7 

.  Tithes  of  hops  as  being  of  ihe  predial  kind  mufl  be  duly 
fet  out ;  the  proper  way  pf  doing  this  was  the  fubjeft  ^f 
much '  debate .  in  a  (72)  late  caufe  refpefting  this  fpecies  of 
tithe  within  the  pariih  of  Famham  in  Surrey/  That  fuit 
in  the  form  of  it  was  an  aftion  by  the  occupier  of  the, 
land  againft  the  tithe-owner  for  neglecting  to  take  away 
bis  tithes  of  hops,  after  they  were  duly  fet  out  according 
tp  the  ufage  of  the  place.  The  queftion  was,  whether 
this  ufage,  which  was  proved  to  have  exifled  for  a  great 
length  of  time  within  the  parifli,  of  fetting  apart  every 
tenth  row,  whenever  the  hops  were  planted  in  equal  rows, 
and  every  tenth  hill  when  they  were  planted  in  unequal 
rows,  and. in  conformity  to  which  the  tithes  in  queftion • 
were  proved  to  have  been  fet  out,  was  or  was  not  available 
to  the  occupier,  as  a  valid  and  legal  cuflom.  Evidence  was 
alfo  adduced  with  fome  minutenefs  for  the  purpofe  of 
manifefting  the  pracHcal  expedience,  if  not  neceility,  of  the 
cuflom  infilled  on.  On  the  other  hand,  the  anfwer  in 
chancery  of  the  plaintiff  in  the  action  was  re^d,  admitting 
his  behef  that  the  introduction,  and  firfl  cultivation  of 
bops  in  Famham,  and  elfewhere  in  this  kingdom,  were 
with  reference  to  what  is  termed  legal  time,  mo* 
dem,  and  vidthin  the  tim^  of  n^mory ;    although  the 

(/)  I  Sid.  443*     Gwill.  1557.  (m)  2  Keb.  612.    Crouch'T. 

The  authorities  to  this  purpofe  Kefden. 

cited  Btmb.  20.  d.  aie  not  ex-  (n)  Knight  v.  Halfey.  OWilL 

ptMj  to  the  poiat.    Wats.c.  1531. 
slix.  £.448. 
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cdurt  tikw  fliotieft  of  fuch  bang  the  h&j  mthoat  it^  beii)g( 
fpedally  proved*    In  this  caufe^  which  -wzs  finally  deter* 
sninid  bj  the  fupretne  judicatun  of  the  Lords  in  Farlia« 
meat,  the  cuitom  was  deemed  void,  purfnant  to  the 
opinions  of  the  judges  confuked,  one  only  diflenting;; 
They  (o)  argued  firft  from  principle,  that  all  tithahle 
articles,  ^en  newly  introduced,  are  cMed  among  others, 
to  which  they  bear  an-  obvious  refemblaace,  and  are  ac* 
cordingly  reputed  great  or  fmall,  and  are  required  to  be 
fet  out  and  fevered  in  a  fimilar  manner,  with  dlefe  which 
they  refemble.    The  right  of  the  parfon  to  his  tithes  in 
kind  accrue  on  the  a£t  of  feverance  ^  his  right  to  take 
them   accrues  when  after  feverance,  they    are  in  the 
c^Seft  flage  of  huibandry  applicable  to  them,  at  which  the 
tenth  part  ibay  be  vifibly  difHnguifhed  feom  the  other 
nine  ;   what  fhall  be  deemed  a  feverance  depends   dn« 
the  tithable   fubjed*    Ko   other  feverance   in  articles 
of    annual    encreafe    has  been  judicially   recognized,, 
except   that   from   the   foil,    and   that  from  the   pa- 
vent    ftem.      According   to    the    principle   which   re- 
quires fruit,  and  feed,  after  they  ax^  gathered  or  coU 
le£ked  to  be  fet  out  by  meafure  or  weight,  hops  muft 
be  tithqd,  after  being  pitked  in  the  fame  manner.   The 
flower  of  the  hop  is  the  fble  objed  of  cultivating  that 
plant,  of  which  it  may  b^  confidered  as  the  fruit,  and  it 
muft  be  picked,  and  gathered  on  the  fpot  to  preferve  its 
quality,  and  value.    The  judges  then  advert  to  the  cafes 
yffiAch  had  been  cited,  the  lateft  of  which  was  decided  by 
the  fame  h%h  tribunal  they  were  then  addreffing,  and  by 
which  on  appeal  the  decree  of  the  court  of  exchequer  had 
beto  in  that  caufe  affirmed.    By  this  feries  of  authorities 
they  held  it  to  bfe  fettle<^  that  the  feverance  of  the  tithe  of 
hopa  is  by  feparating  the  fruit  from  the  flem.    It  is  theq 
eftabliflied  to  be  the  general  rule  of  the.£on|mon  law,  thaf: 


(o)  Gwill.  i|53,  &c. 


\.  % 
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becaufe  that  is  the  eSeSt  of  labour,  and  is  not  due  of  itfelf,. 
and  therefore,  it  is  a  good  difcharge :  on  the  other  hand, 
to  pay  the  tenth  quart  of  milk  is  ilot  good,  for  that  is  not 
what  is  due,  milk  according  to  our  law  not  being  tithable  by 
meafure ;  but  the  chief  juftice  held  that  to  pay  the  tenth 
quart  of  milk  at  the  parfonage  hpufe,  or  at  any  other  place 
is  good.  In  like  manner,  (w)  if  the  cuftom  be  to  carry  the 
tithes  of  milk,  however,  feparated  from  thfe  nine  parts,  to 
the  parfonage  houfe,  or  to  the  church  porch,  fuch  cuftom 
muft  be  obferved  by  the  parifhioner.  To  (.v)  a  bill  filed  in 
the  exchequer  infilling  on  fuch  cuftom  of  carrying  the  tithe 
milk  to  the  church  porch  for  the  ufc  of  the  parfon,  the 
defendant  by  his  anfwer  ftated,  that  he  had  fet  out  every 
tenth  meal  of  milk  in  clean  pans  or  veffels,  and  that  the 
plaintiff  having  neglefted  to  carry  it  away  in  a  reafonable 
time,  he,  the  defendant,  had.thrdwn  it  upon  the  ground, 
and  he  denied  the  cuftom  alledged,  and  prayed  an  ilTue  to 
try  it.  It  was  propofed,  on  behalf  of  the  plaintiff,  to  read 
depofitions  taken  in  a  former  caufe  between  the  fame 
parties,  which  was  objefted  to,  but  the  objeftion  was  over- 
mied,  the  fame  queftion  being  at  iffue  in  that  caufe* 
Several  witneffes  depofed  in  fupport  of  the  cuftom,  where- 
upon the  chief  baron  declared,  that  it  was  not  an  invariable 
tuleiaqueftions  of  this  nature  ,to  refer  themfelves  to  a  jury  j 
but  only  where  the  matter  is  doubtful,  and  then  take  that 
courfe  in  cafes  both  of  modufes  and  cuftoms.  He  then 
fummed  up  the  evidence  for  the  plaintiff,  which  appearsi 
very  farisfaSory  and  convincing  in  proof,  of  the  cuftom- 
Another  of  the  barons  argued,  that  the  parifh  having  been 

(«;)  Bunb.  73   Dodfon  v.  Oli-  Yet  Bunbury's  Report  feems.con. 

ver.  It  appears,  Qwill.  623,  S.  C.  firmed  in  another  place.    Gwili; 

%}at  the  bill  wa*  filed  among  other  |26.  Carthew  v.  Edwards. 
tbingsfinrtithetof  milk;  but  what        (x)  Gwill.  1046.     Motgan  r. 

iFcIl  60m  the  Court  relatite  there-  Ncviile. 
to  is  not  mentioned  in  that  report. 
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who  tried  the  caufe,  to  the  jury  to  find  fijrthc  defcndant^^ 
was  rightly  given,  and  a  verdid  having  been  found  accord- 
ingly,  and  judgment  thereupon  entered  for  the  defendant 
in  the  court  of  king^s  bis^nch,  that  judgment  on  the  wiit  of 
error  with  the  bill  of  exceptions  axmezed  to  the  record, 
was  after  copious,  and  elaborate  argument  affirmed  by  the 
houfe.  .  This  great  conclufive  authority  feems  to .  render 
it  fuperfluons  to  be  particular  here  in  ftating  the  feveral 
anterior  cafes  relative  to  the  time,  and  mariner  of  tithing 
haps.  But  it  is  to  be  obferved,  that  by  the  judges  in  this 
laft  cafe  recognizing  the  rule  of  hops  being  tithable  be- 
fore the  drying  of  them,  both  (r)  the  doArine  and  the 
prindple  of  it  exprefled  in.  a  much  earlier  refolution  of  the 
court  of  lEtxchequer  are  confirmed,  namely,  that  for  fuel 
fpent  in  6i^  to  dry  hops^  tithes  fliould  be  paid,  becaufe  the 
p^on  had.no  benefit , by  that,  the  tithes  being  paid  before 
$hey  were  dried. 

.  .  VI.  Roots  ^  feeds  J  fruits  ^  garden  Jiuff^  and  various  pro^ 
du£b  of  the  earth  for  the  moft  part  plucked  or  gathered 
by  the  hand«  appear  by  what  hath  been  laid  under  the 
lait  article  to  have  in  general  tl^e  common  property  of 
being  dthaUe,  either  by  meafure,  number,  or  wdght* 
The  rule  may,  indeed,  in  fome  inftasces  be  fubjed  to 
variation  and  exception.  Thus  with  refped:  to  {/)  turnips; 
which  are  ufually  fown  upon  a  confiderable  trad:  of 
ground,  though  a  mode  of  tithing  them  numerically  by 
throwing  afide  every  tenth  turnip  for  the  vicars  ^appears  to 
have  been  ratified  by  the  court  of  the  exchequer ;  yet  they 
feem  to  have  allowed  it  on  account  of  the  confined  extent 
6f  the  crop,  admitting  that  it  was  liable  to  fraud,  as  there 
may  be  a  gi'eat  di£ference  in  the  fize,  and  that  it  would  be 

(r)  I  Fieem.  354.  Gwill.562.        (/)  GwiU.    944.      Bemmost 
Abos.  v.  Shilqot. 


eh.  IV.    Things  Tithablt  of  Common  Rights  ^c.  figP 

aftual  fraud  if  the  frriall  turnips  were  affigned  *t6  the 
parfon ;  and  they  declared,  that  if  the  quantity  were  fufE- 
ciently  large,  as  if  the  growth  of  a  whole  field,  or  a  whole 
acre  were  gathered  at  one  time,  they  ought  to  be  fet  out  in 
heapSy  and  the  parfon  to  have  eveiy  tenth  heap.  As  to 
potatoes,  which  in  this  refped  bear  a  ftrong  fiaalogy  to 
the  laft  mentioned  produft,  being  generally  fown  in  con.' 
fiderable  quj  nti  ies,  it  has  been  (/)  determined  where  they 
were  brought  home  to  the  defendant's  houfe,  and  placed 
in  a  brewhoufe,  and  there  meafured  and  the  tithe  ffet  out, 
that  this  was  not  a  due  fetting  out  of  this  fpecies  of  tithes* 
the  parfon  having  a  right  to  infill  that  a  tenth  part  fhould 
be  feparated  from  the  mne  upon  the  fpot  where  the  pota- 
toes are  dug  and  before  they  are  removed ;  whether  fuch 
feparation  may  be  accpmpUfhed  by  meafure,  or  weight  is 
not  ftated ;  but  one  or  other  of  thofe  methods  feems  a  jufler 
courfe  of  proceeding  than  leaving  them  on  the  ground, 
either  in  computed  heaps,  or  in  parcels,  each  potatoe 
bemg  numerically  counted,  inafmugh  as  they  differ  in  fize 
like  turnips. 

Peas,  and  beans  have  b3en  already  fpoken  of  on  two 
former  occafions,  namely,  under  the  divifion  of  tithes 
into  great  and  fmall,  and  under  the  head  of  com  and 
grain,  when  they  are  cut  and  harvefted  in  a  ripened  ftate. 
It  may  be  colle£ted  by  what  has  been  laid  down  under 
the  article  of  hops,  that  when  peas  and  beans  are  fevered 
from  the  ftem,  and  plucked  green  by  the  hand  for  the 
food  of  man,  a  different  mode  of  fetting  them  out  muft  be 
purfued ;  and  that  in  this  inftance  they  are  immediately 
on  fuch  feverance  tithable  by  meafure.  It  is,  however, 
(u)  only  when  peas  are  thus  gathered  to  fell,  or  to  f^ed 

bogs,  th?it  they  are  tithable  at  all.     If  the  occupier  gather 

♦  I     » »      . 

4       I 

(/)GwilLiiio.    Bofworthv.    .    («)iR.A.  647*  .    % 
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them  gJFeen  to  ipend  in  his  houfe,  where  they  are  accord- 
ing y  eaten  by  the  family,  no  tithe  iball  be  paid  of  them 
by  the  law  of  the  land,  without  the  aid  of  a  local,  or  parti- 
cular cuftom  to  effeduate  the  exemption. 


Fruit  (v)^  trees  growing  in  gardens,  and  in  prchards 
pay  tithes  of  the  apples,  pears,  and  the  like,  which  are 
tithable  immediately  upon  being  gathered,  and  as  it  feems 
by  meafure.  The  (te;^  court  has  even  ordered  the  defoa- 
dants  to  account  for  the  tithes  of  fuch  apples  as  fall  from 

m 

the  ti^ees;  and  alio,  for  the  tithes  of  (ji)  wild  and  {y) 
black  cherries,  though  in  the  latter  cafe  it  was  infifted  in 
cppolition  to  the  claim,  not  only  that  they  grew  wild  in 
hedges,  and  wafte  plaees,  but  that  the  trees  ferved  for 
fencing  the  grounds. 

In  refped  to  the  tithes  of  orchards,  a  (z)  party  fued  in 
the  eccleiiafUcal  court,  in  his  anfwer  there  alleged,  that 
the  apples  were  ftolen  and  never  came  to  his  ufe  \  and  it 
feems  to  be, a  good  defence.  For  this  diftin6lion  was 
tak?n  and  admitted,  that  if  I  fuffer  one  to  pull  my  apples, 
the  parfon  (hall  have  tithes ;  but  if  they  are  taken  by 
perfbns  not  known,  the  parfon  fhall  not  have  tithes  of 
them,  for.  they  are  not  tithable  before  plucking. 

It  is  here  proper  to  mention  that  it  was  a  great  quefUon 
in  a  (a)  caufe  debated,  between  twenty  and  thirty  years 
agp>  fametimesi  denominated  the  K»fington  cafe,  whether 
hot^houfe  plants;  as  pine«apples,  melons,  orange-trees, 
and  the  like,  were  fubjed  to  tithes }  the  court  of  excheijuer 

(*«)  God.  lep.  Cao.4o8.  Chapman  ▼.  Barlow, 
(w)  GwiB.  581*      Lifter^  t.        {%)  Heth.  100.    Anon. 
Vflj.  {a)  GwiH.  U04-I229*  AHfim 

{»)  GwiQ.  530.    AnoB.  v.  Waller. 
(jr)  Bnnb.  xSj.    OwilL  <57. 

fceing 
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being  of  opimon  in  favour  of  the  claim,  an  appeal  was 
brought  to  the  houfe  of  Lords,  and  the  following  reafoos 
were  infifted  oii  by  each  fide  refpeftively.     In  oppofition 
to  the  demand  it  was  urged,  that  fuch  tithes,  if  any  were 
due,  mud  be  of  the  predial  kind,  the  definition  of  which 
was,  that  they  arife  merely  and  immediately  out  of  the 
groimd.     The  plants  in  queftion,  it  was  well  known,  were 
not  the  produce  of  the  foil  of  the  country,  a  climate  and 
a  compoft  muft  be  prepared  for  them  to  keep  them  in  a 
ftate  of  vegetation,  they  do  not  grow. in  nor  ever  commu- 
nicate with  the  natural  earth,  nor  derive  from  it  their 
fuftenance ;  that  as  to  pine-apples  in  particular,  a  principal 
.iburce  of  expected  emolument  to  the  parfon,  the  ikill  and 
labor  of  feveral  years  are  neceflary  to  be  beftowed  to  bring 
them  to  maturity,  independently  of  the  great  expence  of 
bot-houfes  of  the  different  claffes,    to  which  they  are 
fttcceilively  removed,  tan,  fire,  and  other  articles ;  ths^ 
they  are  fubjefte  of  traffic,  and  bought  and  fold  in  their 
feveral  flages,  and  flow  approaches  to  perfedion  which 
is  only  attainable  by  the  fkilful  management  of  arti- 
ficial heat ;  and  that  they  frequently  i^ropagat^d  in  one 
parifh,  nurtured  in  the  fuccef&qii  houfes  of  a  fecond^ ' 
and  pufhed  into  fruit,  ripened,  and  cut  in  a  third  oc 
fourth.     Thefe  remarks,  relative  to  pine«ap)des,  were 
applicable    alfo  ^o    orange-trees,    with  the    additicma) 
circumftanceS)  as  to  the  latter,  of  a  large  prime  cofi  and  a 
high  duty  on  the  importaiioiL    From  thefe  facb  it  was 
inferred  that  if  the  payment  of  tithes  &r  thefe  and  other 
exotics  was  to  be  added  to  the  operofe  and  expenfiv« 
inethod  of  cultivation  it  muft  put  an  end  to  that  fpecies  of 
horticulture*    It  was  farther  contended,  that  fuch  hot-» 
^oufe  plaois  as  ufually  grow  in  the  foil,  but  would  not 
grow  there  without  artificial  heat,  were  not  the  pn^er 
jbbjed-matter  of  tithing ;  and  with  refped  to  all  othev 
ixuxiiery-tpcn  wfaidt  frequently  undergo  many  removals 

from 
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Ckfe^  the  anfwcr  of  the  defesidaiit  affeded  to  fuppoit  tlie 
exemption  of  wood  ufed  for  hufbandry  purpofes^  or  for 
fuel  within  the  parifliy  by  the  allegation  of  immemorial 
cuftom  to  that  effed,  it  does  not  appear  that  any  fuch  cuf* 
torn  was  fabftanfiated  in  proof;  and  furely  fuch  proof  was  not 
oeceflary  as  to  the  wood  ufed  in  hufbandry,  and  yrt  both 
thele  grounds  of  eicemption  were  indiicriminately  admitted 
as  legal  by  the  coUnfel  for  the  party  claiming  tithes* 

lit*  It  (z)  is  laid  down,  that  if  a  man  cuts  wood,  and 
burns  it  in  making  bricks  to  be  employed  in  the  repairs  or 
enlargment  of  his  manfion,  within  the  parifh,  for  the 
neceflary  habitation  of  himfelf  and  his  family^  no  tithes  Ihall 
be  paid  for  fuch  wood  inaf much  as  the  parfon,  it  is  faid^ 
has  the  benefit  of  tfai  labour  of  the  family.  But  if  he 
extend  his  buildings  for  pleafiire  or  delight,  as  it  is  ex* 
preflfed,  beyond  wliat  is  neceflfary  for  hb  family,  he  fiial' 
pay  tithes,  and  the  furmife  to  reftrain  the  eeclefiaiUcal  couit 
from  proceeding,  being  only  that  he  burnt  the  wood  for 
the  reparation  and  enlargment  of  his  houfe  generally,  with« 
out  fajring  for  the  neceffiuy  habitadon  of  his  family,  that  * 
court  was  allowed  to  retain  the  fuit,  and  by  that  furmife 
the.judges  of  the  king's  bench  declared  he  might  build  a 
caftle,  and  yet  pay  no  tithes.  I'hefe  points  which  arc 
adopted  in  the  compilations  of  Degge  and  Bnm,  feem  to 
coincide  in  principle  with  what  has  been  before  mentioned 
as  to  firewood.  But  {a)  underwood  fold  ibr  fuel^  or  to  be 
converted  into  charcoal,  or  for  other  general  pttrpofiss,  of 
employed  m  works  of  huibandry  in  another  parift  appetft 
clearly  tithable.. 

{%)  1  R.A.  645.  pi.  899,  zo.  ▼.Hardin||[.638.D»AU»C)t^.HiQitir 

KixoA  ▼.  Browne*.  bo»8.  Eliu  r.  Femer,  700.  Bice  f". 

(tf)2Keb.'54..  Watfon T. Smith,  Drew,  701.  a.  Waterman ▼. 

S  Via.  Abr.  591.  CwilL  6iO«  iLofii  577.  C«t  ^.  S«tlb» 
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.  Tithe  (Kj  of  wood  is  a  predial  tithe ;  ityiult,  therefore, 
be  fet  out  purfuant  to  the  ftatute  of  Edward  the  fixth 
which  ought  to  be  done  by  the  owner,  or  occupier  upon 
the  land  at  the  time  of  failing.  This  fetting  out,  (c)  or 
the  manner  of  payment  of  tithe-wood  muft  either  be  by 
xneafure  of  the  ground  by  perches,  or  fimilar  computation, 
or  by  letting  outthe  tenth  ixUet,  faggot,  or  the  like  ^  but 
in  this,  fays  Degge,  as  in  all  other  cafes,  the  cuftom  of  the 
place  is  to  be  obferved.  Accordingly  {d)  when  the  cuf^ 
torn  was  proved  for  the  occupiers  to  bind  up  the  wood 
before  the  tithes  of  it  were  fet  out,  the  majority  of  the 
court  of  exchequer  were  of  opinion  that  the  method 
ufed  by  the  defendant  in  fetting  out  his  tifhe*wood,  name- 
ly,  by  loofe  heaps  in  boughs,  was  illegal,  and  that  he  ought 
to  account  for  the  value  of  fuch  tithes.  Many  years  ante- 
cedent to  this  decifion,  it  (e)  appears  that  the  court  after 
great  debate  declared,  that  the  parifhioner  ought  to  ftack, 
and  faggot  the  wood  which  he  fets  out  for  the  tithes. 
But  here  at  leaft  his  duty  ends ;  he  (J)  certainly  is  not 
bound,  nor  is  it  reafonable  he  fhould  be  bound  to  prepare 
the  tithe-wood  for  the  market,  by  converting  it  into  hoops, 
ilaves,  or  any  of  the  deflined  purpofes  of  the  other  nine 
parts  remaining  at  his  own  difpofal. 

.  I  have  before  briefly  confidered  the  perfons  aiJcountable 
for  tithe  of  wood  as  between  vendor  and  vendee  of  wood, 
'ftanding  or  felled.  The  authorities  there  dted  confirm 
v^hat  Dr.  Bum  advances  (^)  as  the  criterion  tibat  be  ihaU 
pay  tithe,  to  whom  the  other  nine  parts  bdox]^,  wb^ 

{h)   Gwill.  830.     Walton  t.    deemed  goodi 
Tryon.  {d)  Gwill.  581.  Geev.l^ciHi. 

(f )  Degg^y  p«  ii.  c.  4*  ad  fin^  (e)  GwHL  700.  a.  Braboime 

See  however  GwiU.  z;6i.  Knight  T..£pes 

V.  HaUej,  and  qu.  whether  a  cuf«  (/)  GwiQ.  700.  Bret  v.  Dkw^ 

torn  to  kt  out  wood  ftanding  by  70k    Watennaa  ▼•  Joaea* 

fuch  meafurement,  would  soir  be  (j)  3  £c6L  L  4te* 

I  the 
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the  tithe  bceranes  due»  that  is,  at  the  time  of  felling.  In 
a  cafe^  {V)  therefore,  where  the  court  declared,  that  tithes 
|n  kind  were  due  for  wood  converted  into  charcoal,  and 
decreed  accordingly  againft  the  defendant,  who  was  the 
purchafer  of  log-trees,  and  loppings  and  toppings  of  other 
trees  for  that  purpofe,  we  may  obferve  that  he  had  con* 
fefTed  by  lis  anfwer  that  h^felUd  the  wood  fo  converted^ 
by  which  it  appears  to  have  been  purchafed  ftanding, 
though  ftill  it  may  feem  ftrange,  that  he  Ihould  pay  the 
tithe  bf  the  value  of  the  charcoal,  if  fuch  be  the  meaning  ot 
the  decree,  inftead  of  the  wood  unmanufaaured  *. 

V.  I  proceed  to  an  article  oT  great  importance  to  the  dthe 
.owner  in  parts,  where  the  growth  of  it  is  cultivated,  that  of 
hops.  They  have  already  been  taken  notice  of  as  falling 
under  the  clafs  or  divifion  of  fmall  tithes ;  whether  the 
plant  be  indigenous  in  this  ifland,  or  not,  the  cultivation 
of  it  for  ufe  has  been  comparatively  ftiled  modem,  and  in 
(/)  many  cafes  been  judicioufly  obferved  to  have  been  in- 
troduced within  the  time  of  legal  memory,  which  is  carried 
fo  far  back  as  the  reign  of  Richard  the  firft.  Hops, 
therefore,  ftand  upon  the  fame  footing  as  other  things  of 
late  introduSion.  In  .  a  {j)  judicial  argument  of  chief 
baron  Comyns,  they  are  ranked  -  with  hpmp,  faffron,  and 
tobacco,  and  it  is  declared  all  fuch  new  things  fhall  be 
minuta  decima.  Accordingly  it  has  been  in  two  (k)  di£> 
pa&  cafes  decided,  that  a  modus,  or  eftabhfted  cuftom  of 
paying  a  definite  pecuniary  fupfi  in  lieu  and  fatisfk&ion  of  the 
:tithe  of  hops,  being  a  late  tbin^^  is  a  void  cuftom,  and  not 

{h)  Gwill.  577.  Coe  ▼.  Smith.  (i)  Cited  in  Knight  t.  Halfey, 

e^  Thift  is  the  fame  cafe^  the  cor-  Gwill.  1531 — iS^S* 

red^neft  of  which  is  in  a  note  above  {})  Com.  R-*  63S .    WalSs  ▼• 

impeached^   in  making  the  owner  Payne.    Gwill.  1557. 

of  cattle  depafturcdy  inftead  of  the  (i)  Sid.  443.    Crouch  t.  Ref- 

occu]ner  of  the  agifted  land,  liable  den.  Gwill.  563.   Geer.  Pearch«. 

to  agiftmeot  tithe«  Gwi]L'i557«                     ^  .    i 

warranted 
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warranted  by-  law,  ami  t&e  court  takings  effe&ive  cogni-  - 
fance  that  hops  were  not  -of  fufficient  antiquity  to  be  the  . 
fpecific  fubje.&  of  a  modus*  ,«But  (/)  hops,  as  well  as  other ; 
articles  of  novel  introdu&ion,  may  be  covered  by  a  modus*, 
for  all  fmall  tithes  in  general,  which  operates  to  difcharge^ 
(ot)  the. land  where,  they  grow.  7 

.  Tithes  of  hops  as  being  of  the  predial  kind  muft.be  duly 
fet  out ;  the  proper  way  pf  doing  this  was  the  fubjeS  jof 
xpuch '  debate .  in  a  (72)  late  caufe  refpeding  this  fpedes  of 
tithe  within  the  parifh  of  Famham  in  Surrey.'  iThat  fuit 
in  the  form  of  it  ^yas  an  aftion  by  the  occupier  of  the. 
land  againft  the  tithe-owner  for  negleding  to  take  away 
his  tithes  of  hops,  after  they  were  duly  fet  out  according 
to  the  ufage  of  the  place.  The  queftion  was,  whether 
this  ufage,  which  was  proved  to  have  exifted  for  a  great 
length  of  time  within  the  parifh,  of  fetting  apart  every 
tenth  row,  whenever  the  hops  were  planted  in  equal  rows, 
and  every .  tenth  hill  when  they  were  planted  in  unequal 
rows,  and. in  conformity  to  which  the  tithes  in  queftion* 
were  proved  to  ha v^  been  fet  out,  was  or  was  not  available 
to  the  occupier,  as  a  valid  and  legal  cuftom.  Evidence  was 
alfo  adduced  with  fome  minutenefs  for  the  purpofe  of 
manifefting  the  pfacKcal  expedience,  if  not  neceffity,  of  the 

cuftom  infilled  on.     On  the  other  hand,  the  anfwer  in 

• 

chancery  of  the  plaintiiF  in  the  adion  was  read,  admitting 
his  belief  that  the  introduftion,  and  firft  cultivation  of 
hops  in  Faltiham,  ^d  elfewhere  in  this  kingdom,  were 
with  reference  to  what  is  termed  legal  time,  mo-» 
dem,  and  within  the  time  of  memory ;    although  the 

(/}  X  Sid.  443*     Gwill.  1557.  (m)  2  Keb.  612.    Crouch  \ 

The  authorities  to  this  purpofe  Kefden. 

cited  Bimb.  20.  s.  are  not  ex-  (a)  Knight  t.  Haliey.  Owill« 

fiMy  to  the  poiiH.    Watt.  c.  1531. 
xlix.  f.  44.8* 

r^  court 


court  takes  nodeii  of  fuch  bong  the  fad,  withWits  bdng^ 
fpedally  proved.  In  this  caufe,  which  iras  finally  deter* 
mined  b^  the  fupretne  judicatun  of  the  Lenls  in  Parlia« 
xneat^  the  cultom  was  deemed  void,  purfuant  to  the 
opinions  of  the  judges  confuked,  one  only  diflentikig^ 
They  (ji)  argued  firft  from  principle,  that  all  tithable 
articles,  when  newly  introduced,  are  chifled  among  others, 
to  which  they  bear  an-  obvious  refemblaaoe,  and  are  ac- 
cordingly reputed  great  or  fmall,  and  are  required  to  be 
fet  out  and  fevered  in  a  fimilar  manner,  with  diefe  which 
they  refemble.  The  right  of  the  parfon  to  his  tithes  in 
Idnd  accrue  on  the  ad  of  feverance ;  his  right  to  take 
them  accrues  when  after  feverance,  they  are  in  the 
^Ceft  ftage  of  hufbandry  applieable  to  them,  at  which  the 
tenth  part  ibay  be  vifibly  diftinguifhed  from  the  other 
nine  ;  what  fhall  be  deemed  a  feverance  depends  on* 
the  tithable  fubjed.  No  other  feverance  in  articles 
of  annual  encreafe  has  been  judicially  recognized,, 
except  that  from  the  foil,  and  that  from  the  pa- 
rent ftem.  According  to  the  principle  which  re- 
quires fruit,  and  feed,  after  they  ane  gathered  or  col- 
leded  to  be  fet  out  by  meafure  or  weight,  hops  muft 
be  tithed,  after  being  picked  in  the  fame  manner.  The 
flower  of  the  hop  is  the  fble  objed  of  cultivating  that 
plant,  of  vAikii  it  may  be  confidered  as  the  fruit,  and  it 
muft  be  picked,  and  gathered  on  the  fpot  to  preferve  its 
quality,  and  value.  The  judges  then  advert  to  the  cafes 
trfuch  had  been  cited,  the  lateft  of  which  was  decided  by 
the  lame  high  tribunal  they  were  then  addling,  and  by 
which  on  aiq)eal  the  decree  of  the  court  of  exchequer  had 
be^  in  that  caufe  affirmed.  By  this  feries  of  authorities 
they  held  it  to  bfe  fettle^  that  the  feverance  of  the  tithe  of 
hops  is  by  feparating  the  fruit  frpm  the  ftem,  It  is  theq 
eilaUiflied  to  be  the  general  n^e.  of  the  coo^mon  law,  tha( 

(o)  Gwin.  1^53,  &c- 
^      *  V.  ^  the 
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the  tithe  of  hops  dre  to  befet  out  by  meafure,  af^  ihef 
Siire  picked  from  the  faind^  or  ftem><and  before  the  enfuing 
ibge  of  drying  (/)  them*  This  being  the  general  rtde^ 
they  proceed  to  enquire^  vbedier  the  pprdcularxifage'in- 
fiiled  on  in  derogaticm  of  it  ean  be  Idgaily  fupported. 
Such  ulage  amounts  to  this^  that  the  occupier  ifaaU^  at  his 
difcretion,  leave  for  his  re&or  the  tenth  part  of  the  hops^ 
tiot  fevered  as  the  conunon  jaw  .principle  requires  it  ftould 
be,  but  in  a  ftageof  hufbandry  (hort  of  that,  in  which  he 
is  intitled  to  receive  fuch  tenth  part,  and  that  without  com« 
penfadon.  Calling  upon  th^  redor  to  incur  expences, 
tRrhich  he  is  not  by  law  obliged  to  bear,  comes  to  the  fame 
end  as  abridging  the  quality  of  the  dtde,  jince  hoth  alike  re^ 
duce  his  profit.  Three  diftinQ  things,  befides  the  rules  and 
principles  of  the  common  law,  may  control  the  fight  of 
tithe,  namely,  cuftom^  modns^  an4  rejal  comfofiHoH^  whidl 
three  reft  on  different  foundadons*  Cuftom  in  rdpe£t 
of  predial  dthes^  as  thefe  are,  chiefly  regjuxls  jdie  manner 
of  fetting  them  out^.  Now  the  nfage  here  infifted  09 
cannot  be  referred  ^Jier  to  a  cufiom^  or  to  u  modus ^  both 
of  winch  muft  be  immemorial,  becaufe  ttie  (iuldvadoli  of 
Jiops  was  introdiipal  within  the  time  pf  l^al  memory. 
JUftly,  they  agreed  that  the  plaintiff's  cafe  cduld  not  be 
fapporte^  on^the  ground  of  a  real  compofition,  (which 
1  ihall  defaibe  hereafter,  and  which  is  more  properly  a 
liifcfaarge  from  dthes,  than  axeguiatioilL  of  the  tlme,x)r  mam 
Titr  of  tithing,)  becaufe  here  was  no  compenj&don,  no  mu^ 
duality  of  lofs  and  gain,  nor  any  evidence  that  fuch  agree? 
Tci0}iit  ever  ezifted.,  Upqp  this  reafbning,  and  for  (91)  thai 
the  idage  contended  for  by  die  paintiff,  woidd  furnifh  td 
|fae  farmer  a  ftrong  temptation  to  defraud  the  parfotq 
^d  wodd  ifit^^ft  the  property  pf  tibe  church  to  iixuna* 
lient  peril,  they  thought  Unit  du«£tion  given  by  the  judge^ 

(^)  Gwin.  1554,  U)  GwiD,J56p,  1565,        ^ 

-        -  ^^  3  '"^^^ 


ri8  .Law  of  Tithes.     .  ^   Ch.  IV- 

who  tned  the  caufe,  to  the  joiy  to  find  for  the  defendant,* 
was  rightly  given^  and  a  verdid  having  been£mnd  accord- 
ingly, and  judgment  thereupon  entered  for  the  defendant 
in  the  court  of  king^s  bench,  that  judgment  on  the  writ  of 
error  with  the  bill  of  exceptions  axmezed  to  the  record^ 
was  after  copious,  and  elaborate  argument  affirmed  by  the 
houfe.  .  This  great  conclufive  authority  feems  to .  render 
it  fuperflaotis  to  be  particular  here  in  dating  the  feveral 
anterior  cafes  relative  to  the  time,  and  mariner  of  tithing 
hops.  But  it  is  to  be  obferved,  that  by  the  judges  in  this 
laft  cafe  recognizing  the  rule  of  hops  being  tithable  be. 
fore  the  drying  of  them,  both  (r)  the  doftrine  and  the 
prindple.  of  it  expreifed  in  a  much  earlier  refolution  of  the 
court  of  lEocchequer  are  confirmed,  namely,  that  for  fuel 
fpent  in  Sre  to  dry  hops^ tithes  Ihould  be  paid,  becaufe  tl>e 
p^on  h^  .no  benefit  ,by  that,  the  tithes  being  paid  before 
$hey  were  dried. 

,  VI«  Roots  J  feeds  y  fruits  ^  garden  Jiuff^  and  various  pro^ 
du£b  of  the  earth  for  the  moft  part  plucked  or  gathered 
by  the  hand«  appear  by  what  hath  been  laid  under  the 
lait  article  to  have  in  general  tl^e  common  propez^  of 
being  tithable,  either  by  meafure,  immber,  or  wdght* 
The  rule  may,  indeed,  in  fome  inftances  be  fubjed  to 
variadon  and  exception.  Thus  with  refped:  to  (J)  turnips; 
which  are  ufually  fawn  upon  a  confiderable  trad:  of 
ground,  though  a  mode  of  tithing  them  numerically  by 
throwing  afide  every  tenth  turnip  for  dbe  vicar,  ^appears  to 
have  been  ratified  by  the  court  of  the  exchequer ;  yet  they 
feem  to  have  allowed  it  on  account  of  the  confined  extent 
6f  the  crop,  admitting  that  it  was  liable  to  fraud,  as  there 
may  be  a  gj^eat  di£ference  in  the  fize,  and  that  it  would  be 

(r)  I  Fieem.  354*  Gwill.56£.        (/)  Gwill.    944.      Beaumoat 
Abob*  v.  Shilqot* 

aftua^ 
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recompence,  or  occafional  compofition  in  Ueu  of  taking; 
the  determinate  number  of  pounds  weight  in  kind* 

Thefe  are  ibme  of  the  moil  important  points  relating 
to  the  tithe  of  wool. 

X.  I  now  prpceed  to  the  confideration  of  the  tithes  of 
young  animals^  namely,  lambs^  calves^  kids^  coltsy  and  pigs^^ 
being  alfo  of  the  clafs  of  mixt  tithes. 

The  ((?)  time  of  tithing  lanihs  is  when  they  are  fit  to 
live  without  their  dams,  and  can  thrive  on  fuch  food  as 
the  dam  lives  on,  and  when  the  occupier  weans  his  own 
lambs,  and  not  before.  Several  (^)  attempts  have  been 
made  to  fix  by  cuftom  a  particular  day  for  tithing 
lambs,  as  on  the  feafl  of  St.  Mark,  and  on  the  firft  day 
of  May.  In  (y)  one  cafe,  the  court  allowed,  that  fuch 
lambs  as  were  able  to  fubfift  without  the  ewes  on  St. 
Mark*s-day  were  to  be  tithed ;  but  that  fuch  other  lambs 
as  were  not  then  able,  were  to  be  tithed  when  they  were 
able  to  fubfift  without  the  ewes.  In  (r)  another  cafe,  it  was 
referred  to  three  neighbouring  juflices  of  the  peace  to 
inquire  what  was  a  fit  time  for  fetting  forth  tithe  lambs 
in  that  county,  who  certified  the  firft  of  Auguft  in  their 
judgment  to  be  a  proper  time,  and  the  court  approved  of 
It.  On  (i)  other  occafions  the  court  hath  fimply,  and 
generally   declared  a  cuftom    of    tithing  lambs  on  St. 

(<?)  Gwill  530.  Croft V.  Blake.  Vincent.*  Gwill  lOjS,    Bedford 

3  Burn  eccl.  L  468.    Gwill.  630.  v.  Sambell. 
Croft's  cafe.  {q)  Gwill.  579. 

,{P)  Ibid,     and     Gwill.    579.         (r)  3  Burn.  cccl.  1.  469.  Gwill' 

__  ^^  ft 

Lifter  V.  Foy,     3  Bum.  eccl.  1.     630 

^69.     Gwill.  63Q.  Heaton  v.  Re-         (/)  Gwill.  530.     3  Burn.  eccl. 

gal.   Bunb|  133.      ReignoMs  V.     1. 469      G^.  630.    Bunb.  133 

8  Mark'3- 
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them  gMen  to  ipend  in  his  houfe,  where  they  are  accord- 
ing'y  eaten  by  the  family,  no  tithe  iball  be  paid  of  them 
by  the  law  of  the  land,  without  the  aid  of  a  local,  or  parti- 
cular coftom  to  effeduate  the  exemption. 

Fruit  (v),  trees  growing  sn  gardens,  and  in  prchards 
pay  tithes  of  the  apples,  pears,  and  the  like,  which  are 
tithable  immediately  upon  being  gathered,  and  as  it  feems 
by  meafure.  The  (w)  court  has  even  ordered  the  defen- 
dants to  account  for  the  tithes  of  fuch  apples  as  fall  from 
the  ti^ees;  and  alio,  for  the  tithes  of  (ji)  wild  and  ( jr) 

black  cherries,  though  in  the  latter  cafe  it  was  infifted  in 

•  '  -J 

cppolition  to  the  claim,  not  only  that  they  grew  wild  in 
hedges,  and  wafte  plaees,  but  that  the  trees  ferved  for 
fencing  the  grounds. 

In  refped  to  the  tithes  of  orchards,  a  (z)  party  fued  in 
the  ecclefiafUcal  court,  in  his  anfwer  there  alleged,  that 
the  apples  were  ftolen  and  never  came  to  his  ufe ;  and  it 
feemstobe^a  good  defence.  For  this  dIftin6tion  was 
takan  and  admitted,  that  if  I  f uffer  one  to  pull  my  apples, 
the  parfon  (hall  have  tithes ;  but  if  they  are  taken  by 
perfbns  not  known,  the  parfon  fhall  not  have  tithes  of 
them,  fox:  they  are  not  tithable  before  plucking. 

It  is  here  proper  to  mention  that  it  was  a  great  quefUon 
in  a  (a)  caufe  debated  between  twenty  and  thirty  years 
agp>  fametimesi  denominated  the  Kenfington  cafe,  whether 
hotrhoufe  plants;  as  pine-apples,  mel<Mis,  orange-trees, 
and  the  like,  were  fubjed  to  tithes ;  the  court  of  exchequer 

^m)  God.  xep.  Cao.  408.  Chapman  ▼.  Barlow, 

(w)  GwiB.  581.      Lifter'  t.        {%)  Heth.  loo.    Anon. 
Vfly*  {a)  GwiH.  uo4-i229«  Adaof 


{»)  GwO!. 530.    AnoB.  V.Waller. 

If)  Bnnb.  183.    OwilL  (57. 
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being  of  opinion  in  favour  of  the  claim,  an  appeal  was 
brought  to  the  houfe  of  Lords,  and  the  following  reafons 
were  infifted  09  by  each  fide  refpedlively.     In  oppofition 
to  the  demand  it  was  urged,  that  fuch  tithes,  if  any  were 
due,  mud  be  of  the  predial  kind,  the  definition  of  which 
was,  that  they  arife  merely  and  immediately  out  of  the 
groimd.     The  plants  in  queflion,  it  was  well  known,  were 
not  the  produce  of  the  foil  of  the  country,  a  climate  and 
a  compoflmuftbe  prepared  for  them  to  keep  them  in  a 
ftate  of  vegetation,  they  do  not  grow. in  nor  ever  commu* 
iBCate  with  the  natural  earth,  nor  derive  from  it  their 
fuftenance ;  that  as  to  pine-apples  in  particular,  a  principal 
.  jburce  of  expected  emolument  to  the  parfon,  the  fkill  and 
labor  of  feveral  years  are  neceffary  to  be  beflowed  to  bring 
them  to  maturity,  independently  of  the  great  expence  of 
bot-houfes  of  the  different  clafles,    to  which  they  are 
fttcceflively  removed,  tan,  fire,  and  other  articles ;  th^ 
they  are  fubjeds  of  traffic,  and  bought  and  fold  in  their 
feveral  flages,  and  flow  approaches  to  perfedion  which 
is  only  attainable  by  the  fkilful   management  of  arti- 
ficial heat ;  and  that  they  frequently  propagate  in  one 
paiifh,  nurtured  in  the  fucceflicm  houfes  of  a  fecond^ ' 
and  puflied  into  fruit,  ripened,  and  cut  in  a  third  oc 
fourth.     Thefe  remarks,  relative  to  pine«ap)des,  were 
applicable    alfo    to    orange-trees,    with  the    additional 
circumflances,  as  to  the  latter^  of  a  large  prime  cofi  and  a 
high  duty  on  the  importaiioiL    From  thefe  fads  it  was 
inferred  that  if  the  payment  of  tithes  for  thefe  and  other 
exotics  was  to  be  added  to  the  operofe  and  expenfive 
method  of  cultivation  it  muft  put  an  end  to  that  fpecies  of 
horticulture*     It  was  farther  contended,  that  fuch  hot« 
^oofe  plaote  aa  ufually  grow  in  the  foil,  but  would  not 
grow  there  without  artificial  heat,  were  not  die  i^itaftx 
ibbjed-matter  of  tithing ;  and  with  refped  to  all  othev 
ixuxiicry-tnets  wfaidt  frequently  undergo  many  removals 

from 
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c^fe^  the  axrfwcr  of  the  defendant  affeded  to  fupport  ttie 
exemption  of  wood  ufed  for  bufbandry  purpofes,  or  for 
fuel  within  the  parifli^  by  the  allegation  of  immemorial 
cuftom  to  that  effe£l,  it  does  not  appear  that  any  fuch  cuf* 
torn  was  fabftanfiated  in  proof;  and  furely  fuch  proof  was  not 
oeceflary  as  to  the  wood  nfed  in  hufbandry,  and  ypt  both 
thele  grounds  of  eicemption  were  indilcriminately  admitted 
as  legal  by  the  coUnfel  for  the  party  claiming  tithes* 

r 

llt«  It  {%)  is  laid  down,  that  if  a  man  cuts  wood,  and 
bums  it  in  making  bricks  to  be  employed  in  the  repairs  or 
enlargment  of  his  manfion,  within  the  parifh,  for  the 
neceflary  habitation  of  himfelf  and  his  family^  no  tithes  Ihall 
be  paid  for  fuch  wood  inafmuch  as  the  parfon,  it  is  fatd» 
has  the  benefit  of  thi  labour  of  the  family.  But  if  he 
extend  his  buildings  for  pleafiire  or  delight,  as  it  is  ex* 
preflfed,  beyond  what  is  neceflSuy  for  hb  family,  he  (hal 
pay  tithes,  and  the  furmife  to  reftrain  the  eeclefiaiUcal  couit 
from  proceeding,  being  only  that  he  burnt  the  wood  for 
the  reparation  and  ealar|^cnt  of  his  houfe  generally,  with« 
out  faying  for  the  necefiary  habitadon  of  his  /amlly,  that 
court  was  allowed  to  retain  the  fuit,  and  by  that  furmife 
the.judges  of  the  lung's  bench  declared  he  might  build  a 
caftle,  and  yet  pay  no  tithes.  Thefe  points  which  arc 
adopted  in  the  compilations  of  Degge  and  Bnm,  feem  to 
coincide  in  principle  with  what  has  been  before  mentioned 
as  to  firewood.  But  (j)  underwood  fold  ibr  fuel^  or  to  b« 
converted  into  charcoal,  or  for  other  general  pttrpoies^  o^ 
employed  in  works  of  huibandry  in  another  parift  ^pcui 
clearly  tithablc 

(s)  1  R.A.  645.  pi  8, 9,  zo.  ▼.Hardin||[.838.iuAU»Ot^.HiQiti« 

Kixon  ▼.  Bmwne.  io»8.  Elib  ▼.  Femer,  700.  Bice  fl» 

(« }  2  Keb.  '''54..  Watfon  r.  Smfth,  Drew*  701 .  b.  Waterman  t.  Joat% 

8  Via.  Abr.  591.  CwilL  6iO«  iLofii  577.  C«e^.  Sntib,  Gtbf.  i'i^i 
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.  Tithe  (&y  of  wood  is  ai  predial  tithe :  It  muft,  therefore, 
be  fet  out  purfuant  to  the  (latute  of  Edward  the  fixth 
which  ought  to  be  done  by  the  owner,  or  occupier  upon 
the  land  at  the  time  of  failing.  This  fetting  out,  (c)  or 
the  manner  of  payment  of  tithe-wood  muft  either  be  by 
meafure  of  the  ground  by  perches,  or  fimilar  computation, 
or  by  fetting  outthe  tenth  billet,  faggot,  or  the  Uke ;  but 
in  this,  fays  Degge,  as  in  all  other  cafes,  the  cuftom  of  the 
place  is  to  be  obferved.  Accordingly  {d)  when  the  cul^ 
torn  was  proved  for  the  occupiers  to  bind  up  the  wood 
before  the  tithes  of  it  were  fet  out,  the  majority  of  the 
court  of  exchequer  were  of  opinion  that  the  method 
ufed  by  the  defendant  in  fetting  out  his  tifhe-wood,  name* 
ly,  by  loofe  heaps  in  boughs,  was  illegal,  and  that  he  ought 
to  account  for  the  value  of  fuch  tithes.  Many  years  ante^ 
cedent  to  this  decifion,  it  (e)  appears  that  the  court  after 
great  debate  declared,  that  the  pariihioner  ought  to  ftack, 
and  faggot  the  wood  which  he  fets  out  lor  the  tithes. 
But  here  at  leaft  his  duty  ends ;  he  (J)  certainly  is  ndt 
bound,  nor  is  it  reafonable  he  (hould  be  bound  to  prepare 
the  tithe-wood  for  the  market,  by  converting  it  into  hoops, 
(laves,  or  any  of  the  deftined  purpofes  of  the  other  nine 
parts  remaining  at  his  own  difpofal. 

.  I  have  before  briefly  confidered  the  perfons  adcoiintable 

for  tithe  of  wood  as  between  vendor  and  vendee  of  wood, 

'ftanding  or  felled.    The  authorities  there  dted  confirm 

what  Dr.  Bum  advances  (;)  as  the  criterion  that  be  fhaU 

pay  dthe,  to  whom  the  other  nine  parts  bdos^,  wb^ 

{h)   Gwill.  830.     Walton  ▼.  deemed  good, 

tryon.  {d)  Gwill.  581.  Gfse  ▼•  ^cJHi. 

{c)  Degge»  p.  ii.  c.  4.  ad  fin^  (e)  GwilL  700.  n.  Bmbcmroe 

See  however  Gwill.  x;6i.  Ssight  T-Eyies 

V.  HaUejT,  and  qu.  whether  a  cuf«  (/}  GwiH  7:00.  Bree ▼.  Drew, 

torn  to  fet  out  wood  ftaixfing  by  70k    Watennaa  ▼•  Joaet. 

fuch  meifttrement^  wodd  sow  be  {jf)  %  EcsL  L46o» 

I  the 
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the  tithe  bcera»e$  due,  that  is,  at  the  time  of  Isllzng.  In 
z  cafe,  (b)  therefore,  where  the  court  declared,  that  tithes 
in  kind  were  due  for  wood  converted  into  charcoal,  and 
decreed  accordingly  againft  the  defendant,  who  was  the 
purchafer  of  log-trees,  and  loppings  and  toppmgs  of  other 
trees  for  that  purpofe,  we  may  d>ferve  that  he  had  con* 
feffed  by  Ixis  anfwer  that  hefiJUd  the  wood  fo  converted, 
by  which  it  appears  to  have  been  purchafed  ftanding, 
though  ftill  it  may  feem  ftrange,  that  he  IhouW  pay  the 
tithe  bf  the  value  of  the  charcoal,  if  fuch  be  the  meaning  o/ 
the  decree,  inftead  of  the  wood  unmanufiadured  *• 

V.  I  proceed  to  an  ai-ticle  oT  great  importance  to  the  tithe 
.owner  inparts,  where  the  growth  of  it  is  cultivated,  that  of 
hops.  They  have  already  been  taken  notice  of  as  falling 
under  the  clafs  or  divifion  of  fmall  tithes ;  whether  the 
plant  be  indigenous  in  this  ifland,  or  not,  the  cultivation 
of  it  for  ufe  has  been  comparatively  ftiled  modern,  and  in 
(i)  many  cafes  been  judicioufly  obferved  to  have  been  in- 
troduced within  the  time  of  legal  memory,  which  is  carried 
fo  far  back  as  the  reign  of  Richard  the  firft.  Hops, 
therefore,  ftand  upon  the  fame  footing  as  other  things  of 
late  introduftion.  In  .  a  (y)  judicial  argument  of  chief 
baron  Comyns,  they  are  rankedwith  hemp,  faffron,  and 
tobacco,  and  it  is  declared  all  fuch  new  things  (hall  be 
minuta  decima.  Accoirdingly  it  has  been  in  two  (k)  di£- 
tinft  cafes  decided,  that  a  modus,  or  eftabHfiied  cuftom  of 
paying  a  definite  pecuniary  fom  in  lieuand  fatisfk&ion  of  the 
:tithe  of  hops,  being  a  late  thit^y  is  a  void  cuitom,  and  jiot 

(h)  Gwill.  577.  Coe  ▼.  Smith.  (i)  Cited  in  Knight  ▼.  Halfcy. 

^  This  isthe  famecafe,  thecor-  Gwill.  1551 — 1565. 

re^^nefs  of  which  is  in  a  note  above  {j)  Com.  R<«  63S .    Walfis  ▼• 

impeached,   in  making  the  owner  Payne.    Gwill.  15^7. 

of  cattle  depaftuied,  inftead  of  the  (i)  Sid.  443.    Crouch  v.Ref. 

occupier  of  the  agifted  land,  liabk  den.  Gwill.  ^6%.   Gee  ▼•  Pearclu 

to  agiitmeAt  tithe«  GwilL'i557*                     ^       i 

warranted 
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warranted  bylaw,  and  the  court  takings  effe£lhFecogni-* 
fance  that  hops  were  not  -of  fufficient  antiquky  to  be  the  . 
fpecific  fubjefl  of  a  modus.  .«But  (/)  hops,  as  well  as  other : 
articles  of  novel  introdu&lon,  may  be  covered  by  a  modus, 
for  all  fmall  tithes  in  general,  which  operates  to  difcharge*' 
(;;«)  the  land  where,  they  grow. 

.  Tithes  of  hops  as  being  of  ihe  predial  kind  muft  be  duly 
fet  out ;  the  proper  way  pf  doing  this  was  the  ftibjed  ^of 
much '  debate  in  a  (n)  late  caufe  refpedUng  this  fpecies  of 
tithe  within  the  parifli  of  Famham  in  Surrey."  That  fuit 
in  the  form  of  it  y^as  an  aftion  by  the  occupier  of  the. 
land  againft  the  tithe-owner  for  neglecting  to  take  away 
his  tithes  of  hops,  after  they  were  duly  fet  out  according 
to  the  ufage  of  the  place.  The  queftion  was,  whether 
this  ufage,  which  was  proved  to  have  exifled  for  a  great 
length  of  time  within  the  parifh,  of  fetdng  apart  every 
tenth  row,  whenever  the  hops  were  planted  in  equal  rows, 
and  every  tenth  hill  when  they  were  planted  in  unequal 
rows,  and  in-  conformity  to  which  tlie  tithes  in  queflion- 
were  proved  to  have  been  fet  out,  was  or  was  not  available 
to  the  occupier,  as  a  valid  and  legal  cuilom.  Evidence  was 
alfo  adduced  with  fome  minutenefs  for  the  purpofe  of 
manifefting  the  practical  expedience,  if  not  neceffity,  of  the 
cuftom  infilled  on.     On  the  other  hand,  the  anfwer  in 

• 

chancery  of  the  plaintiff  in  the  a&ion  was  read,  admitting 
his  belief  that  the  introdudtion,  and  firft  cultivation  of 
bops  in  Falliham,  and  elfewhere  in  this  kingdom,  were 
with  reference  to  what  is  termed  legal  time,  mo* 
dem,  and  within  the  time  of  memory  j    although  the 

(/}  I  Sid.  443*    GwiO.  1557.  (m)  2  Keb.  6ia.    Crouch \ 

The  authorities  to  this  purpofe  Kefden. 

cited  Bimb.  20.  d«  are  not  ex-  {n)  Knight  v*  Halley.  OwilL 

pwbly  to  the  pmal.    Wats.  c.  i;3i« 
slijc.  f.448# 

I  %  court 
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ceuxt  take$  Qode^  of  fuch  bdng  the  h&y  withoat  its  bemg 
fpedally  proved*    In  this  caufe,  which  ixras  fmally  deter* 
mined  bv  the  fupretne  judicature  of  the  Lords  in  Parlia* 
mcnt,  the  cuilbm  was  dieemed  void,  purfuant  to  the 
opinions  of  the  judges  confuked,  one  only  diflentihg; 
They  (0  argued  firft  from  principle,  that  all  tithable 
artides,  when  newly  introduced,  are  cliafled  among  others, 
to  which  they  bear  an'  obvious  refemblance,  and  are  ac^ 
cordingly  reputed  great  or  fmall,  and  are  required  to  be 
fet  out  and  fevered  in  a  fimilar  manner,  witb  diefe  which 
they  refemble.    The  right  of  the  parfon  to  his  tithes  in 
kind  accrue  on  the  ad  of  feverance ;  bis  right  to  take 
them   accrues  when  after  feverance,  they   are  in  the 
^Eeft  flage  of  hulbandry  applicable  to  them,  at  which  the 
tenth  part  Hiay  be  vifibly  diitinguiihed  fcom  the  other 
nine  ;   what  fhall  be  deemed  a  feverance  depends   da 
the  tithable   fubjed*    No   other  feverance   in   articles 
of    annual    encreafe    has  been  judicially   recognized,, 
except   that   from   the   foil,    and   that  from  the  pa- 
vent    item*     According   to    the    prindpie   which   re- 
<pite&  fruit,  and  feed,  after  they  ^  gathered  or  col* 
le£ted  to  be  fet  out  by  meafure  or  weight,  hops  mud 
be  tithed,  after  being  piicked  in  the  fame  manner.   The 
flower  of  the  hop  is  the  fole  objed  of  cultivating  that 
plant,  of  vibich  it  may  b^  confidered  as  the  fruit,  and  it 
/  muft  be  picked,  and  gathered  on  the  fpot  to  preferve  its 

quality,  and  value.  The  judges  then  advert  to  the  cafes 
which  bad  been  cited,  the  lateft  of  which  was  decided  by 
ihe  fame  high  tribunal  they  were  then  addreffing,  and  by 
which  on  a|^al  the  decree  of  the  court  of  exchequer  had 
be^n  in  that  caufe  af&rmed*  By  this  feries  of  authorities 
they  held  it  to  bfe  fettled^  that  the  feverance  of  the  tithe  of 
hopa  is  by  feparating  the  fruit  from  Ae  ftem,  It  is  theq 
eftabii^ed  to  be  the  general  rule  of  thexoK^mon  law,  tbaf 


v«     % 


the 
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the  tttheof  hops  in  to  befet  out  by  meafure,  after  di6f 
ai'e  pickedirom  the  bind,  or  fteni><and  before  the  enfuing 
Aage  of  drying  (f)  them.  This  being  the  general  rtdet 
they  proceed  to  enqiur^  ixrhether  the  particular  .ofage' in- 
filled on  in  derogation  of  it  can  be  legally  fupported. 
Such  tifage  amounts  to  this,  that  the  occupier  ihail,  at  hjs 
difcretion,  leave  for  his  redor  the  tenth  part  of  the  hops, 
tiot  fevered  as  the  common  jaw  jirindple  requires  it  Should 
be,  but  in  a  ftage  of  hufbandry  fhort  of  that,  in  which  he 
ts  intitled  to  receive  fuch  tenth  part,  and  that  without  com« 
penfadon.  Calling  upon  th^  redor  to  incur  expences, 
which  he  is  not  by  law  obliged  to  bear,  comes  to  the  fame 
end  as  abridging  the  quality  of  the  dtiie,  jiQCe  both  alike  re^ 
duce  his  profit.  Three  diftin^  things,  befides  the  rules  and 
principles  of  the  common  law,  may  control  the  fight  of 
tithe,  namely,  cuftm^  modusy  an4  real  comfofithHj  wfaidl 
three  reft  on  different  foundations.  Cuilom  in  refped 
of  predial  tithes^  as  thefe  are,  chiefly  regards  the  manner 
x>f  fettmg  them  out^.  Now  the  ufage  Jiere  infilled  09 
cannot  be  referred  i^er  to  a  cuftom^  or  to  u  pwdus,  both 
of  winch  muft  be  unmemorial,  becaufe  the  Cultivation  of 
|iops  was  introduced  within  the  time  x>f  legal  memory. 
Laflly,  they  agreed  that  the  plaintiff's  cafe  could  not  be 
ftUpported  on.  the  ground  of  a  real  comppfition,  (which 
I  fhall  defcribe  hereafter,  and  which  is  moif^  pMperly  a 
4ifchsrge  fraai  tithes,  than  a  r^ulation  of  the  time,ior  mam 
ixer  of  tithing,)  becaufe  hare  was  no  compen&tion,  aomui^ 
tuaUty  of  lo&and  gain,  nor  any  evidence  that  fuch  agreer 
ndAt  e^er  ejdfted^  Upqp  this  realbning,  and  for  (9)  thai 
die  ufage  contended  for  by  the  paintiff,  would  furnifh  ti 
the  fsraior  a  ftrong  temptation  to  defraud  the  paifon) 
iAdw»ad  6Ai^&  the  property  of  the  church  to  injmi 

.    iient  peril,  they  thought  th|&  direction  given  by  the  judge  ^ 

••  •         .  -  ■     » 

(jp)  Cwffl.  1554.  U)  GwiH  1560, 1565,        ^ 

•       -  I  '^  who 
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of  trees  yielding  fruit  which  pays  tithes,  and  others  yicldaig 
none,  and  of  their  being  alike  tithable,  and  that  the  former 
{hall  not  privilege,  or  exempt  the  latter,  when  they  are  all 
fold  together,  I  prefume  it  is  not  meant  to  imply,  that  tithes 
vrere  aflually  paid  of  the  fruit  of  the  fruit  trees,  being  pro* 
bably  young  faplmgs  before  they  were  fp  fold  for  tranfplant* 
ing. 

I  may  now  properly  advert  to  an  extenlive  principle  of 
exemption  from  tithe  of  wood  founded  on  a  regard  <to  the 
purpofes  of  agriculture  and  hufbandry,  from  which  occu* 
pations  of  life  tithes  principally  arife,  and  are  rendered  more 
abundant.  The  {k)  doflrine  above  alluded  to,  that  the 
tithable  quality  of  wood  felled  is  not  to  be  determined 
by  the  fubiequent  ufe  and  application  of  it,  fliould  perhaps 
be  chiefly,  if  not  altogether  underltood  in  this  fenfe^ 
that  its  tithable  quality  does  not  depend  on  the  defign  of 
ufing  it  for  repairs,  or  for  fuel,  which  dfefign  may  be  fluc- 
tuating and  uncertain ;  but  as  to  thefe  two  more  general 
purpofes  abftradedly  confidt^red,  that  the  wood  is  tithable 
or  not,  according  to  its  inherent  nature  before  die  Gelling  of 
it.  1  here  is  perhaps,  no  cafe  where  articles  not  original^ 
chargeable  vnx}\  tithe  in  their  own  nature  (ball  become 
liable  to  that  payment  from  the  fubfequent  ufe  of  them : 
but  as  to  exemptions  grounded  on  tlie  above  mentioned 
confiderations,  of  agriculture  and  hufbandry,  the  law  it 
otherwife. 

L  It  (/)  has  been  refolved  that  wood  employed  to  hedge  or 
fence  com^  where  the  parfon  has  tithe  of  com^  as  he  re- 

(i)  See  Gwin.  8^  830.  Wahon  of  wood  fiellcd  by  Ukn  yeariy  at  tea 

T.  Tryon.  years  growth,  and  ufed  in  ameddiog 

(/)  Mo«  CSj.      1  R«  A.  644.  his  hedges,  and  upon  his  land,  an4 

1  Frecm.  334, 5.  GwiU.  563.  Anon*  otherwife  of  no  pfofit  to  him. 


But  a  defendant  has  in  one  infiance    it  I  believe  a  fingk  authority  to  that 
been  decreed  to  account  for  tithes    cffeA.  GwilI*6o8«  SmMi  y* 


gularly 
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gularly  has  ^thout  fome  fpecial  difcharge^  (hall  pay  iso  tithe^ 
and  it  was  laid  do\m  as  a  general  rule,  that  no  tithes  fliait 
be  paid  for  any  thing  ^^r  quod  decime  Jiunt  uber tores ^  thatis^ 
I  fuppofe,  by  which  tithes  of  the  predial  kind  are  encreafed ; 
hot  nniverfally  all  thofe  of  the  mixt  kind^  as  in  fome  cafes 
of  milk^  and  young  cattle.  The  wood  privileged,  {m)  com- 
prehends hop-poles  and  their  barks,  where  the  parfon  or 
vicar  hath  the  tithe  of  )iops ;  ofiers  cut  to  make  hurdles  for 
fteep,  and  generally  wood  for  maintenance  of  the  plough 
or  |iail,  or  employed  in  making  and  repairing  all  utenfils 
of  htiibandry.  It  is  even  (n)  faid  to  have  been  adjudged, 
Aat  where  a  mafk  cut  down  wood,  felling  more  than  was 
fofBdent  to  make  hedges,  and  adually  ufed  the  greater  part 
in  hedging,  that  even  for  the  furplus  of  the  wood  cut  for 
Aich  agricultural  purpofe  no  tithe  ihould  be  paid.  Aifo  {0) 
if  a  man  cuts  down  his  copfe-wood,  and  pays  the  tithes  of 
it,  and  afterwards  before  any  new  germins  fpring  he  grubs 
up  the  roots  and  ftubs  of  the  wood,  he  fhall  not  pay  tithes  of 
them,  becaufe  they  are  parcel  of  the  freehold,  an ddoi^ot  an- 
nually renew.  It  is  true  that  the  reafon  here  afligned  is  not 
conneded  with  the  prefent  topic,  but  may  we  not  fuppofe 
another  reafon  to  have  been  alfo  taken  into  confideration  ?  I 
mean  th^  view  and  purpofe  of  clearing  the  ground:  As  in  a 
cafe  (/)whcre  m  anfwer  to  a  bill  by  a  rcSor  for  tithes,  furze 
and  bulhes,  which  were  cut  and  made  into  faggots  and  fold 
by  a^  defendant,  he  infilled  that  no  dthe  was  due,  but  being 


(m)  X  Fmn.  334;   Gwill.5tf2.  ^  iMWyyrtitisthehufbandryisthe 

«i«n.  cofitn  as  to  hop  poles,  G will.  <*  maiiij  &c."  a  Keb.  <>J4.  Watfoo 

56.3.  Gee  V.  Pearchi  but  fee  564.  n.  t.  Smith. 

and  oontia.  of  581,  s.  S.  C.  Gwill.        (»)  i  Cro.  49^.  in  Eaft  ▼.  Hard- 

1555.  Bunb. aoGwiH  618.  DateT.  ing, 

Sprackiagtacc,  S.P.  Degg?,p.  ji.        (0)    t  R.  A.  637.  Bedford  v. 

€.  4*  ad.fia.  who  cites  White  v.  Skinner. 

Arch,  S.P.adm.  Gwill.  1506.  f  508.         (p)    Gwill    608.    anon,  under 

in  Maatd  v.  Paine,  Gibf.  684.  s  Smilh  y.  Williams. 
Inft.<^2.   "  Albeit  tie  houfe  be 

cut 
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cut  to  clear  the  ground,  and  prepare  it  for  the  hulbandry 

purpofes  of  tillage  and  grazing,  and  the  bill  was  difmiffed. 

» 

n.  For  firewood  (q)  cut  and  confumed  in  a  dwelling- 

Iioufe  in  the  fame  parifti,  as  it  is  generally  afferted  in  many 
books,  no  tithes  are  due.    This  as  to  Its  origin  is  (r)  afcri- 
bable  to  the  fame  principle,  being  founded  on  the  necei&ty 
of  a  habitation  for  carrying  on  the  purpofes  of  hufbandry, 
on  which  tithes  fo  much  depend.     Therefore^  in  a  caufe  (j) 
where  this  defence  was  fet  up,  the  court  declared,  that  as  it 
appeared  that  the  defendant  had  not  any  h$uje  of  hujbandrf 
within  the  plaintiff's  pari(h,  but  that  the  faggots  in  queftion 
were  carried  to  the  defendant's  houfe,  being  out  of  the  faid 
parifli,  and  there  burnt,  tithes  were  due  to  the  plaintiflF,  for 
the  fame  j  and  upon  the  like  reafoning  {t)  it  is  laid  down> 
whether  authentically  or  not,  that  if  a  man  hath  a  houfe  of 
hufbandry  with  lands,  and  demifmg  tlie  lands  referves  the 
houfe,  tithe  of  firewood  is  payable.     It  has  {u)  been  made 
a  queftion,  whether  this  exemption  of  fuel  is  by  the  general 
law,  or  requiring  the  aid  of  a  local  cuftom  to  fupport  it# 
Lord  Hardwicke,  C*{v)  has  given  us  his  authoritative  opini- 
on, that  wood  cut  to  be  burnt  in  the  houfe  of  the  pariihioner 
within  the  parifli,  is  exempt  from  tithe,  not  of  common 
right,  but  by  fpecial  cuftom  only;  and  that  it  operates  by 
way  of  cuftomary  exemption  in  refped  of  fome  fatisfaftion 
to  the  parfon,  which  it  is  incumbent  on  the  parifliioners  to 
Ihew.  The  encreafe  of  tithes  arifing  from  hufbandry  to  which 
a  dwelling  houfe  is  elTential  may  be  thought  to  aflFord  the 
parfon  fuch  requifite  fatisfadion ;  and  his  Lordfhip  relies 

(q)  I  R.A.  644.  656.  Ellis  7.         (/)  GiW.  686.  Hutton  and  Crokc 

Drake,  and  Auftin  t.  Lucas,  ibid,  Jaaicca  differ  at  to  tbis    matter, 

and  1  Ci-o.  609.  S.  C.  2  left.  652.  Hetl.  89.  Nonon  v.  Harmer. 
S.Vin.Abr.  591.GwilI.610.  Roffc         (^)  ^  Freem.334.  5.  Owilhitfa. 

V.  Harding,  Mo.  685.  ziion. 

ix)  Tanv.  Abr.  t.  Difmes  ^^97.         (^)    g^ju^    j^j.     'SffAiM   r. 

J  Vent.  75.  Trjon.     •  '        '   - 

(j)  Gwill.542*  Goodall  t .  Pcrkina. 

Oft 
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xm  [uu)  a  cafe  in  Tvhich,  according  to  the  cited  report  of  it, 
it  feems  adjudged  that  it  is  not  dejure  per  legem  terra  that 
any  one  is  difcharged  of  tithes  for  wood  fpent  inhis  houfe, 
.ox  for fencing-fluff^for  hedges.  This- cafe,  however*,  on  another 
{w)  occafion  having  been  cited  at  the  bar  was  not  thought 
decifive  of  the  queftion,  the*  court  declining  to  come  to  aay 
refolution  upon  the  pointy  and  dating  that  there  were 
opinions  both  ways  as  to  fuel  where  there  was  no  cuilon¥  ; 
but  they  previoufly  held  that  hop-poles  and  wood  for  fences' 
were  not  tithable  on  general  principles,  and  yet  the  other 
cafe  feems  *  to  include  them,  as  well  as  firewoo4«  The 
truth  is  very  numerous  authorities,  fome  of  which  »re 
above  cited,  fpeak  often  indifcriminately  of  wood  ufed  for 
agricultural  purpofes,and  for  domeftic  fuel,  as  exempt  from 
.tithes,  without  any  intimation  that  iuch  exemptions  depend 
.on  local  particular  ufage,  and  on  the  contrary  feem  (x) 
to  ire£er  them  to  the  coipmon  law  of  the  land,  and  thefe 
exemptions  coincide  with  othec  parts  of  the  fyftem  of  our 
tithe  laws.  '  It  may  be  added,  that  although  in  a  late  (y) 


{9u)  I  Cro.  113.  Norton  V.  Fcr- 
jner,  Gwill.  ibid.  n.  but  fee  S.  C. 
differently  reported,  and  Enally  de« 
termtoedy  becaafe  of  the  cuftom  al- 
lodged,  and  the  verdi^  againd  fuch 
aUegatioas,  aod  by  Crokeand  YeU 
|crton,,  there  are, divers  precedents 

othenvife  Vftihtntt  alledglng  a  cufiom^ 
ffctl.  88.  Xro.  117.  PerCrokethe 
parfoQ  had  a  benefit,  for  he  had  bet- 
|v-iii«ansof  tothesy  Hetl.  89,  and 
Gibs.'6Stf.  fpeaka  of  a  houfe  ofhuf- 
handfj, 

(w)  1  Freem.  334^ 
t*-  ^«).alnft.  <55i« .  * 
.T  Op).  Maiitell  ▼.    Paine,    Owill. 
^J0(5«  1508.    The  point  ftill  there- 
fore may  feem  .doubtful^  not writh- 
lingC.  B.  Parker's  concufreoce 


whh  Lord  Hardwicke,  that  the  ti> 
,  emptioa  of  fire-wood  is  only  bf 
fpeqial  cuftom,  Gwill.  ^6^.  and  a. 
960.  and  n.  Erlkine  ▼.  RulBe.  Both 
thefe  great  judges  infiftonthe  oafe  In 
3  Cro.  I  13.  without  adverting  to 
the  report  of  it  in  Hetley,  .wkicb 
feems  to  make  the  other  way,  the 
C.  B  quotes  many  other  cafes  for 
and  againft  his  opinion,  fome  of 
which  I  hare  not  found,  and  fomp 
are  not  reported  as  to  thid  matter. 
In  Thomas  ?.  the  Duke  of  Beaufort, 
Gwill.  969.  n.  a  cuftomfor  the  ex- 
emption is  flated  in  the  anfwer, 
but  does  not  appear  to  hare  bee4 
proyed.  Can  the  ^gation  or  fur- 
mife^avail.  irithQ;it  t^e  pcooC  i  Seo 
•  Keb.  634.  Watfon  t.  Smith. 

cafe. 
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ofe,  the  anfwcr  of  the  defendant  affeded  to  fupport  the 
exemption  of  wood  ufed  lor  bufbandry  purpofes,  or  for 
fuel  within  the  pariih,  by  the  allegation  of  immemorial 
ciftom  to  that  effed,  it  does  not  appear  that  any  fuch  cuf* 
torn  was  fobilanfiated  in  proof;  and  furely  fuch  proof  was  not 
neceflary  as  to  the  wood  ufed  in  hulbandry,  and  yrt  both 
chefe  grounds  of  exemption  were  indilcriminately  admitted 
as  legal  by  the  coUnfel  for  the  party  claiming  tithes4 

llL  It  (z)  \%  laid  down,  that  if  a  man  cuts  wood,  and 
burns  it  in  making  bricks  to  be  employed  in  the  repairs  or 
enlargment  of  his  manfion,  within  the  parifli,  for  the 
neceflary  habitation  of  himfelf  and  his  family,  no  tithes  fhall 
be  paid  for  fuch  wood  ihafmuch  as  the  parfon,  it  is  faidt 
has  the  benefit  of  thi  labour  of  the  family.  But  if  he 
extend  his  buildings  for  pleafure  or  delight,  as  it  is  ex* 
preflfed,  beyond  what  is  neceflary  for  his  family,  he  fiial' 
pay  tithes,  and  the  furmife  to  reftrain  the  eedefiafUcal  court 
from  proceeding,  being  only  that  he  burnt  the  wood  for 
the  reparation  and  enlar|^cnt  of  his  houfe  generally,  with- 
out faying  for  the  necef&ry  habitadon  of  his  family,  that  * 
court  was  allowed  to  retain  the  fuit,  and  by  that  furmife 
the  Judges  of  the  king's  bench  declared  he  might  build  z 
caftle,  and  yet  pay  no  tithes.  I'hefe  points  which  trt 
adopted  in  the  compilations  of  Degge  and  Bnm,  feem  to 
coincide  in  principle  with  what  has  been  before  mentioned 
as  to  firewood.  But  (a)  underwood  fold  for  fiiel^  or  to  btf 
converted  into  charcoal,  or  for  other  general  pitrpafea,  of 
employed  m  works  of  huibandry  in  another  pariib  tppCUA 
clearly  tithablc 

{%)  1  R.A.  64^.  pi  8,9,10.  ▼.Hardin|(.836.n.AU>OU.HMiEt# 

Kixon  V.  Bmwne.  io»8.  Ellis  v.  Femer,  700.  Bwe  f; 

(tf )  2  Keb.  '34..  Watfon  ▼.  Smith,  Drew,  701.  n.  Watermto  t. 

S  Via.  Abr.  591.  GwilL  6iO«  KoSi  577.  Ctfe%.  Snitbi  Gibf. 
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.  Tithe  (&)  of  wood  is  ai  predial  tttke :  it  tfiuR,  therefore, 
be  fet  out  purfuant  to  the  ftatute  of  Edward  the  fixth 
which  ought  to  be  done  by  the  owner,  or  occupier  upon 
the  land'at  the  time  of  failing.  This  fetting  out,  (c)  or 
the  manner  of  payment  of  tithe-wood  muft  either  be  by 
meafure  of  the  ground  by  perches,  or  fimilar  computation, 
or  by  t^idng  outthe  tenth  Ullet,  faggot,  or  the  like ;  but 
in  this,  fays  Degge,  as  in  ail  other  cafes,  the  cuftom  of  the 
place  is  to  be  obferved.  Accordingly  (d)  when  the  cuf« 
torn  was  proved  for  the  occupiers  to  bind  up  the  wood 
before  the  tithes  of  it  were  fet  out,  the  majority  of  the 
court  of  exchequer  were  of  opinion  that  the  method 
ufed  by  the  defendant  in  fetting  out  his  tifhe-wood,  name* 
ly,  by  loofe  heaps  in  boughs,  was  illegal,  and  that  he  ought 
to  account  for  the  value  of  fuch  tithe&  Many  years  ante- 
cedent to  this  decifion,  it  (e)  appears  that  the  court  after 
great  debate  declared,  that  the  pariihioner  ought  to  ftack, 
and  faggot  the  wood  which  he  fets  out  lor  the  tithes. 
But  here  at  leaft  his  duty  ends ;  he  (/)  certainly  is  not 
bound,  nor  is  it  reafonable  he  (hould  be  bound  to  prepare 
the  tithe-wood  for  the  market,  by  converting  it  into  hoops, 
ftaves,  or  any  of  the  deftined  purpofes  of  the  other  nine 
parts  remaining  at  his  own  difpofal. 

.  I  have  before  briefly  confidered  the  perfons  accountable 

for  tithe  of  wood  as  between  vendor  and  vendee  of  wood, 

'ftanding  or  felled.    The  authorities  there  dted  confirm 

v^hat  Dr.  Bum  advances  (;)  as  the  criterion  that  be  fhall 

pay  tithe,  to  whom  the  other  nine  parts  bdos^,  wb^ 

{b)   Gwill.  830.     Walton  ▼.  deemed  good                         , 

tryon.  (d)  Gwill.  581.  Gee  ▼.  ^ciHi. 

{c)  Degge»  p.  ii.  c.  4.  ad  fiob  {e)  GmSL  700.  n.  Bmbourae 

See  however  GwilL  x;6i.  Sfflglit  v-Eyies 

V.  HaUejT,  and  qu.  whether  &  cuf«  (/}  GwSL 7:00.  Breev.  Ditw^ 

ton  to  fet  out  wood  ttm&ng  ij  70k    Wktemuoi  ▼.  Joaet. 

fuch  meifurement,  wodd  sow  be  (f)  3  EcsL  L46e» 

I  the 
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the  tithe  bceooM  due,  that  is,  at  the  time  of  Islling.  In 
z  cafe,  (b)  therefore,  where  the  court  declared,  that  tithes 
in  kind  were  due  for  wood  converted  into  charcoal,  and 
decreed  accordingly  againfl  the  defendant,  who  was  the 
purchafer  of  log-trees,  and  loppings  and  toppmgs  of  other 
trees  for  that  purpofe,  we  may  obferve  that  he  had  con* 
fefled  by  Ixis  anfwer  that  hefilUd  the  wood  fo  converted, 
by  which  it  appears  to  have  been  purchafed  ftanding, 
though  flill  it  may  feem  ftrange,  that  he  ihould  pay  the 
tithe  bf  the  value  of  the  charcoal,  if  fuch  be  the  meaning  ox 
the  decree,  inftead  of  the  wood  unmanufaaured*. 

V.  I  proceed  to  an  ai-ticle  of  great  importance  to  the  tithe 
.owner  in-parts,  where  the  growth  of  it  is  cultivated,  that  of 
hops.  They  have  already  been  taken  notice  of  as  falling 
under  the  clafs  or  divifion  of  fmall  tithes ;  whether  the 
plant  be  indigenous  in  this  ifland,  or  not,  the  cultivation 
of  it  for  ufe  has  been  comparatively  ftiled  modern,  and  in 
(/)  many  cafes  been  judicioufly  obferved  to  have  been  in* 
troduced  within  the  time  of  legal  memory,  which  is  carried 
fo  far  back  as  the  reign  of  Richard  the  firft.  Hops, 
therefore,  ftand  upon  the  fame  footing  as  other  things  of 
late  introduftion.  In  .  a  (y)  judicial  argument  of  chief 
baron  Comyns,  they  are  ranked  with  hemp,  faffron,  and 
tobacco,  and  it  is  declared  all  fuch  new  things  fhall  be 
minuta  decima*  Accoirdingly  it  has  been  in  two  (Jc)  di£- 
tin£l  cafes  decided,  that  a  modus,  or  eftabfifted  cuftom  of 
^paying  a  definite  pecuniary  fum  in  lieu  and  fatisfadion  of  the 
:tithe  of  hops,  being  a  late  tiingj  is  a  void  cuitom,  and  jnot 

(b)  Gwill.  577.  Coe  y.  Smith.  (r)  Cited  in  Knight  ▼.  Halfey. 

i^  This  is  the  lame  cafe,  the  cor-  Gwill.  155 1 — 1555. 

red^nefs  of  which  is  in  a  note  above  (j)  Com*  R<«  63S  •    Walfis  ▼• 

impeached,  in  making  the  owner  Payne.    Gwill.  1557. 

of  cattle  depaftttxcd,  inftead  of  the  (i)  Sid.  443.    Crouch  ▼.  Ref- 

occupier  of  the  agifted  land,  liabk  den.  GwiU.  g6$.   Geev*  Pearch.. 

to  agiftmeAt  tithe^  GwilL'1557.                     ^       i 

warranted 
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warranted  by  law,  and  tbe  court  takings  effeftxvecogni-' 
fance  that  hops  were  not  -of  fufficient  antiquky  to  be  the  . 
fpecific  fubjefk  of  a  modus.  .«But  (/)  hops,  as  well  as  other : 
ardcles  of  novel  mtrodu&ion,  may  be  covered  by  a  modus-, 
for  all  fmall  tithes  in  general,  which  opiates  to  difcharge- 
(jn)  the. land  where. they  grow.  7 

I  ■        .... 

.  Tithes  of  hope  as  being  of  ihe  predial  kind  muft  be  duly 
fee  out ;  the  proper  way  pf  doing  this  was  the  ftibjed  ^f 
much '  debate,  in  a  (72)  late  caufe  refpe£Ung  this  fpecies  of 
tithe  within  the  parifh  of  Famham  in  Surrey.  That  fuit 
in  the  form  of  it  \^'as  an  aftion  by  the  occupier  of  the. 
land  againft  the  tithe-owner  for  neglecting  to  take  away 
his  tithes  of  hops,  after  they  were  duly  fet  out  according 
tp  the  ufage  of  the  place.  The  queftion  was,  whether 
this  ufage,  which  was  proved  to  have  exifled  for  a  great 
length  of  time  within  the  parifh,  of  fetting  apart  every 
tenth  row,  whenever  the  hops  were  planted  in  equal  rows, 
and  every  tenth  hill  when  they  were  planted  in  unequal 
rows,  and .  in  conformity  to  which  the  tithes  in  queftion- 
were  proved  to  hav^  been  fet  out,  was  or  was  not  available 
to  the  occupier,  as  a  valid  and  legal  cuilom.  Evidence  was 
alfo  adduced  with  fome  minutenefs  for  the  purpofe  of 
manifefting  the  practical  expedience,  if  not  neceffity,  of  the 
cuftom  infilled  on.     On  the  other  hand,  the  anfwer  in 

• 

chancery  of  the  plaintiff  in  the  a&ion  was  r^d,  admitting 
hk  beUef  that  the  introdudtion,  and  firfl  culdvadon  of 
bops  in  FaAiham,  ^d  elfewhere  in  this  kingdom,  were 
with  reference  to  what  is  termed  legal  time,  mo* 
dem,  and  within  the  time  of  memory ;    although  the 

(/}  I  Sid,  443*    Gwill.  1557.        (m)  2  Keb.  6ia.    Crouch \ 
The  authorities  to  this  purpofe    Kefden. 

cited  Bn&b.  20.  d.  are  not  ex-        {n)  Knight  v.  HaUey.  OwiiL 
pwbly  to  the  pmat.    Wats.  c.  -  1531. 
slijc*  £.448* 

I  %  court 


it6 
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ceuxt  take$  Qodc^  of  fuch  bemg  the  h&y  withoot'its  bemg ' 
fpedally  proved.  In  this  caufe,  which  ixras  fmally  deter* 
mined  bv  the  fupreine  judicature  of  the  Lords  in  Parlia* 
mciit,  the  cuilom  was  deemed  void,  purfuant  to  the 
opinions  of  the  jtidges  confufted,  one  only  diflentihg; 
They  (0  argued  firft  from  pripciple,  that  all  tithable 
articles^  when  newly  introdxiced>  are  clafled  among  others, 
to  wfaidi  they  bear  an'  obvious  refemblaace,  and  are  ac^ 
cordingly  reputed  great  or  finally  and  are  required  to  b^ 
fet  out  and  fevered  in  a  fimilar  manner,  with  di^  which 
they  refemble*  The  right  of  the  parfon  to  his  tithes  in 
kind  accrue  on  the  ad  of  feverance ;  his  right  to  take 
them  accrues  when  after  feverance,  they  are  in  the 
^Eeft  fkage  of  hufbandry  applicable  to  them,  at  which  the 
tenth  part  Hiay  be  vifibly  diitinguifhed  fcom  the  other 
nine  ;  what  ihall  be  deemed  a  feverance  depends  on* 
the  tithable  fubjed.  No  other  feverance  in  articles 
of  annual  encreafe  has  been  judicially  recognized, 
except  that  from  the  foil,  and  that  from  the  pa- 
rent ftem.  According  to  the  principle  which  re- 
quires fruit,  and  feed,  after  they  2w  gathered  or  col* 
lefted  to  be  fet  out  by  meafure  or  weight,  hops  mud 
be  tithed,  after  being  piicked  in  the  fame  manner.  The 
flower  of  the  hop  is  the  fble  objed  of  cultivating  that 
plant,  of  wUch  it  may  be  confidered  as  the  fruit,  and  it 
muft  be  picked,  and  gathered  on  the  fpot  to  preferve  its 
quality,  and  value.  The  judges  then  advert  to  the  cafed 
which  had  been  dted,  Ae  latefl  of  which  was  decided  by 
ihe  fame  high  tribunal  they  were  then  addi^ng,  and  by 
which  on  aj^al  the  decree  of  the  court  of  exchequer  had 
be^n  in  that  caufe  affirmed.  By  this  feries  of  authorities 
they  held  it  to  bfe  fettk4  that  the  feverance  of  the  tithe  of 
hopa  is  by  feparating  the  fruit  frqm  Ae  ftem.  It  is  theq 
eftabli^ed  to  be  the  general  rule  of  the  common  law,  tbaf 


(c)  Owill.  1^53,  &c» 


the 
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the  tithe  of  Itops  are  to  befet  out  by  meafure,  after  Hxtf 
ai'e  pickedfrom  the  faindy  or  fteni^.aiul  before  the  enfumg^ 
ihkge  of  drying  {p)  them.  This  being  the  general  rulet 
they  proceed  to  enquire^  ixrbether  the  pardcularxifage' in- 
fixed on  in  derogation  of  it  can  be  legally  fupported* 
8uch  tifage  amounts  to  this»  that  the  occupier  ihall^  at  his 
dificredon,  leave  for  his  redor  the  tenth  part  of  thefaops^ 
tiot  fevered  as  the  copimonjbw  principle  requires  itihould 
be,  but  in  a  ftage  of  hufbandry  fhort  of  that^  in  which  he 
is  intitled  to  receive  fuch  tenth  part,  and  that  without  com« 
}>enfation.  Calling  upon  th^  redor  to  incur  expences, 
which  he  is  not  by  law  obliged  to  bear,  comes  to  the  fame 
end  as  abridging  the  quality  of  the  dtiie,  jiQCe  both  alike  re^ 
duce  his  profit.  Three  diflin^  things,  befides  the  rules  and 
principles  of  the  common  law,  may  control  the  tight  of 
tithe,  namely,  cuftom^  modusy  and  real  comf^iioHy  wfaidl 
three  reft  on  differei^t  foundations.  Cuftom  lA  refped 
of  predial  tithes^  as  thefe  are,  chiefly  regards  jdie  manner 
of  fetting  them  out...  Now  the  ufage  here  infiiled  09 
cannot  be  refeired  <^er  to  a  cuftom^  or  tgu  modufy  both 
of  which  muil  be  immemorial^  becaufe  the  (iuldvatioii  of 
)iops  was  imrodojced  within  the  time  x>f  Igpl  memory. 
JUfUy,  they  agreed  that  the  plaintiff's  cafe  could  not  be 
fupported  on.  the  ground  of  a  real  comppfition,  (which 
I  fhall  defcribe  hereafter,  and  which  is  mor^  properly  a 
4ifchaMe  from  tithes,  than  aregulatioii  of  the  time,  or  mam 
n^r  of  thhiDs,)  lKGaufeher«^Bo  compenfittk>n; 
Suality  of  I0&  and  ^ain,  nor  any  evidence  that  fuch  agreer 
ndfit  e^er  ejdfled..  Upqp  this  reafbning,  and  for  (9)  thafc 
tibenfage  contended  for  by  the  paintiff,  would  furnifh  td 
the  fanner  a  ftrong  temptation  to  defraud  the  paifotq 
lafid  W]Mid  Ififajdft  the  property  pf  die  church  to  immft 
lient  peril,  they  thought  th|&  direction  given  by  the  judge  ^ 

(^)  CwiD.  1554.  (j)  GwiU,  1560, 1565,         ^ 

•       -  I  '^  who 
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who  died  the  caufe,  to  the  jmy  to  find  £or  the  defendant,^ 
was  rightly  given,  and  a  verdid  having  been  found  accord- 
ingly, and  judgment  thereupon  entered  for  the  defendant 
in  the  court  of  king^s  bench,  that  judgment  on  the  writ  of 
error  with  the  bill  of  exceptions  annexed  to  the  record, 
was  after  copious,  and  elaborate  argiunent  affirmed  by  the 
houfe.  .  Thia  great  conclufive  authority  fecms  to .  render 
it  fuperfluons  to  be  particular  here  in  ftating  the  feveral 
anterior  cafes  relative  to  the  time,  and  mariner  of  tithing 
haps.  But  it  is  to  be  obferved,  that  by  the  judges  in  this 
laft  cafe  recognizing  the  rule  of  hops  being  tithable  be. 
fore  the  drying  of  them,  both  (r)  the  doftrine  and  the 
principle  of  it  expreffed  in.  a  much  earlier  refolution  of  the 
court  of  letxchequer  are  confirmed,  namely,  that  for  fuel 
fpent  in  fire  to  dry  hops- tithes  fliould  be  paid,  becaufe  the 
p^on  had.no  benefit, by  that,  the  tithes  being  paid  before 
$hey  were  dried. 

.  .  yi*  •  Roots ^  fieds^  fruits^  S^denjiuff^  and  various  pro^ 
duds  of  the  earth  for  the  moft  part  plucked  or  gathered 
by  the  hand»  appear  by  what  hath  been  laid  under  the 
lail  ardcle  to  have  in  general  tl^e  common  property  of 
being  dthable,  either  by  meafure,  number,  or  weSght* 
The  rule  may,  indeed,  in  fome  inftances  he  fubje£t  to 
variadon  and  exception.  Thus  with  refpecl  to  {/)  turnips, 
which  are  ufually  fown  upon  a  confiderable  trad  of 
ground,  though  a  mode  of  tithing  them  utnnerically  by 
throwing  afide  every  tenth  turnip  for  die  vicar,  ^appears  to 
have  been  ratified  by  the  court  of  the  exchequer ;  yet  they 
feem  to  have  allowed  it  on  account  of  the  confined  extent 
6f  the  crop,  admitting  that  it  was  liable  to  fraud,  as  there 
may  be  a  gjreat  difference  in  the  fize,  and  that  it  would  be 

(r)  I  f  reem.  334..  Gwill.  562.        (/)  GwiH.    944.      Beaomont 
Avoik  V.  Shilqot* 

i  • 

t 
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aftual  fraud  if  the  fmall  turnips  were  afligned  *  to  the 
parfon ;  and  they  declared,  that  if  the  quantity  were  fuffi- 
ciently  large,  as  if  the  growth  of  a  Avhole  field,  or  a  whole 
acre  were  gathered  at  one  time,  they  ought  to  be  fet  out  in 
heaps^  and  the  parfon  to  have  eveiy  tenth  heap.  As  to 
potatoes,  which  in'  this  refpeS  bear  a  ftrong  iinalogy  to 
the  laft  menticned  produdl,  being  generally  fown  in  con- 
fiderable  qu.  nti  ies,  it  has  been  (/)  determined  where  they 
were  brought  home  to  the  defendant's  houfe,  and  placed 
m  a  brewhoufe,  and  there  meafured  and  the  tithe  fet  out, 
that  this  was  not  a  due  fetting  out  of  this  fpecies  of  tithed^ 
the  parfon  having  a  right  to  infill  that  a  tenth  part  fhould 
be  feparated  from  the  nine  upon  the  fpot  where  the  pota- 
toes are  dug  and  before  they  are  removed ;  whether  fuch 
feparation  may  be  accompUfhed  by  meafure,  or  weight  is 
not  ftated ;  but  one  or  other  of  thcfe  methods  feems  a  jufter 
courfe  of  proceeding  than  leaving  them  on  the  ground, 
cither  in  computed  heaps,  or  in  parcels,  each  potatoe 
being  numerically  counted,  inafmu^h  as  they  differ  in  fize 
like  turnips. 

Peas,  and  beans  have  b3en  already  fpoken  of  on  two 
former  occafions,  namely,  under  the  divifion  of  tithes 
into  great  and  fmall,  and  under  the  head  of  com  and 
grain,  when  they  are  cut  and  harvefted  in  a  ripened  ftate. 
It  may  be  colle&ed  by  what  has  been  laid  down  under 
the  article  of  hops,  that  when  peas  and  beans  are  r;?vtred 
from  the  ftem,  and  plucked  green  by  the  hand  for  the 
food  of  man,  a  different  mode  of  fetting  them  out  muft  be 
purfued ;  and  that  in  this  inftance  they  are  immediately 
on  fuch  feverance  tithable  by  meafure.  It  is,  however, 
(«)  only  when  peas  are  thus  gathered  to  fell^  or  to  fjfed 
bogs,  thjit  they  are  tithable  at  all.     If  the  occupier  gather 

(/)  GwilLxito.     Bofworthv.     .    («)  i  R.A.  647^  .    * 

Liaahriclc.  "       i. 

*  ^  I  4  them 
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them  gieen  to  fyend  in  his  houfe,  whare  they  are  accord- 
ing y  eaten  by  the  funily^  no  tithe  ihall  be  paid  of  them 
by  the  law  of  the  land,  without  the  aid  of  a  local,  or  pard- 
cular  cnftom  to  effeduate  the  exemption. 

Fruit  (v)^  trees  gro^xmg  in  gardens,  and  in  prchards 
pay  tithes  of  the  apples,  pears,  and  the  like,  which  are 
tithable  immediately  upcm  being  gathered,  and  as  it  feems 
by  meafure.  The  {w\  court  has  e^en  ordered  the  defen- 
dants to  account  for  the  tithes  of  fuch  apples  as  fall  from 
the  tiaees ;  and  alfo,  for  the  tithes  of  (^f)  wild  and  ( j) 

black  cherries,  though  in  the  latter  cafe  it  was  infilled  in 

•  •  .J 

oppofition  to  the  claim,  not  only  that  they  grew  wild  in 
hedges,  and  wafte  places,  but  that  the  trees  ferved  for 
fencing  the  grounds. 

In  refpe£t:  to  the  tithes  of  orchards,  a  (z)  party  fu^  in 
the  ecclefiaftical  court,  in  his  anfwer  there  alleged,  that 
the  apples  were  ftolen  and  never  came  to  his  ufe ;  and  it 
feems  to  be  ^  a  good  defence.  For  this  diflin6)ion  was 
tak?n  and  admitted,  that  if  I  fuffer  one  to  pull  my  apples, 
the  parfon  (hall  have  tithes ;  but  if  they  are  taken  by 
peribns  not  known,  the  parfon  fliall  not  have  tithes  of 
them,  fox;  they  are  not  tithable  before  plucking. 

It  is  here  proper  to  mention  that  k  was  a  great  quefUon 
in  a  (a)  caufe  debated  between  twenty  and  thirty  years 
ago,  fometime^  denominated  the  Kenfington  cafe,  whether 
hot-hoyfe  plants;  as  pine-apples,  meI<His,  orange-trees, 
and  the  like,  were  fubjeft  to  tithes;  the  court  of  exchecjuer 

f«)  God.  lep.  Can.  408.  Chapman  ▼.  Barlow, 
(w)  GwiB.  581.      Lifter'  t.        (s)  Heth.  100.    Anon. 
707.  (tf)  GwiH.  U04-i2a9»  A4mb9 

(jf)  Gwin.  530.    Anon.  v.  Waller. 
(jr)  Bimb.  183^    OwsD.  (57. 

Seirig 
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being  of  opinioii  in  favour  of  the  claim,  an  appeal  was 
brought  to  the  houfe  of  Lords,  and  the  following  reafoos 
were  infifted  op  by  each  fide  refpedively.     In  oppofition 
to  the  demand  it  was  urged,  that  fuch  tithes,  if  any  were 
due,  mud  be  of  the  predial  kind,  the  definition  of  which 
was,  that  they  arife  merely  and  immediately  out  of  the 
ground.     The  plants  in  queftion,  it  was  well  known,  were 
not  the  produce  of  the  foil  of  the  country,  a  climate  and 
a  compoft  muft  be  prepared  for  them  to  keep  them  in  a 
ftate  of  vegetation,  they  do  not  grow. in  nor  ever  commu- 
nicate with  the  natural  earth,  nor  derive  from  it  their 
fuftenance ;  that  as  to  pine-apples  in  particular,  a  principal 
.iburce  of  expefted  emolument  to  the  parfon,  the  ikill  and 
labor  of  feveral  years  are  neceflary  to  be  beftowed  to  bring 
them  to  maturity,  independently  of  the  great  expence  of 
hot-boufes  of  the  different  claffes,    to  which  they  are 
fuccei&vely  removed,  tan,  fire,  and  other  articles ;  that 
they  are  fubje&s  of  traffic,  and  bought  and  fold  In  thar 
feveral  flages,  and  flow  approaches  to  perfedipn  which 
is  only  attainable  by  the  fkiiful   management  of  arti- 
ficial heat ;  and  that  they  frequently  propagate  in  one 
panfh,  nurtured  in  the  fucceilipii  houfes  of  a  fecond^ ' 
and  puihed  into  fruit,  ripened,  and  cut  in  a  third  ox 
fourth.     Thefe  remarks,  relative  to  pine-apples^  were 
applicable    alfo    to    orange-trees,    with  the    additional 
circumflances,  as  to  the  latter^  of  a  large  prime  coft  and  a 
high  duty  on  the  importatioit    From  thefe  fads  it  was 
inferred  that  iF  the  payment  of  tithes  for  thefe  and  other 
exotics  was  to  be  added  to  the  operofe  and  expenfive 
method  of  cultivation  it  muft  put  an  end  to  that  fpecies  of 
horticulture.     It  was  farther  contended,  that  fuch  lk>t* 
Jioufe  plants  as  ufually  grow  m  the  foil,  but  would  not 
grow  there  without  artificial  heat,  were  not  the  prefer 
jubjefi-maiter  of  tithing ;  and  with  refped  to  all  othev 
|xurfiery-tKett  which  frequently  undergo  many  removals 

from 
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Oifi^  the  asfwcr  of  the  defendant  affeded  to  fupport  tlie 
exemption  of  wood  nfed  for  hufbandry  purpofee,  or  for 
fuel  within  the  parifh,  by  the  allegation  of  immemorial 
cuftom  to  that  effed,  it  does  not  appear  that  any  fuch  cut 
torn  was  fubftaofiated  in  proof;  and  furely  fuch  proof  was  not 
neceflary  as  to  the  wood  nfed  in  hulbandry^  and  y^t  both 
thefe  grounds  of  exemption  were  indifcriminately  admitted 
as  legal  by  the  coUnfel  for  the  party  claiming  tithes^ 

lit*  It  (%)  is  laid  down,  that  if  a  man  cuts  wood,  and 
burns  it  in  making  bricks  to  be  employed  in  the  repairs  or 
enlargment  of  his  manfion,  within  the  parifli,  for  the 
neceflary  habitation  of  himfelf  and  his  family,  no  tithes  ihall 
be  paid  for  fuch  wood  inafmuch  as  the  parfon,  it  is  faid* 
has  the  benefit  of  tht  labour  of  the  family.  But  if  he 
extend  his  buildings  for  pleafure  or  delight,  as  it  is  ex* 
prefled,  beyond  what  is  neceflary  for  his  family,  he  fiiaS' 
pay  tithes,  and  the  furmife  to  refl;rain  the  eCclefiaiUcal  couit 
from  proceeding,  being  only  that  he  burnt  the  wood  for 
the  reparation  and  enlar|rxncnt  of  his  houfe  generally,  with- 
cut  faying  for  the  necefl^  habitadon  of  his  /amily,  that 
court  was  allowed  to  retain  the  fuit,  and  by  that  furmife 
the  Judges  of  the  king's  bench  declared  he  might  build  a 
caftle,  and  yet  pay  no  tithes.  I'hefe  points  which  arc 
adopted  in  the  compilations  of  Degge  and  Bnm,  feem  to 
coincide  In  principle  with  what  has  been  before  mentioned 
as  to  firewood.  But  (a)  underwood  fold  for  fuel^  or  to  b$ 
converted  into  charcoal,  or  for  other  general  pnrpoiea,  of 
employed  in  works  of  huibandry  in  another  parifli  appeiri 
dearly  tithable.. 

{%)  1  R.A.  64$.  pi.  899, 10.  ▼.Han!in|fr.838.a*AUioUr.Hiain» 

Kixon  ▼.  Bit>wAe«  io»8.  EDb  t.  Fenmer,  700*  Bwe  f'. 

(«)2Keb»''>34..  WatfonT-Smithy  Ditw,7ox.  r.  WatermaoT. 

8  Via.  Abr.  591.  CwiU.  6iO.  Kofic  577.  Coc  «.  Saaitbi  GtbC 
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.  Tithe  (&)  of  wood  is  ai  predial  dthe :  {ftiuft,  therefore, 
be  fet  out  purfuant  to  the  ftatute  of  Edward  the  lixth 
.which  ought  to  be  done  by  the  owner,  or  occupier  upon 
the  land  at  the  time  of  filling.  Thi$  fetting  out,  (c)  or 
the  manner  of  payment  of  tithe-wood  muft  either  be  by 
meafure  of  the  ground  by  parches,  or  fimilar  computation, 
or  by  fetting  out  the  tenth  billet,  faggot,  or  the  like }  but 
in  this,  fays  Degge,  as  in  all  other  cafes,  the  cuftom  of  the 
place  is  to  be  obferved.  Accordingly  (d)  when  the  cuf« 
torn  was  proved  for  the  occupiers  to  bind  up  the  wood 
before  the  tithes  of  it  were  fet  out,  the  majority  of  the 
court  of  exchequer  were  of  opinion  that  the  method 
ufed  by  the  defendant  In  fetting  out  his  tithe-wood,  name* 
ly,  by  loofe  heaps  in  boughs,  was  illegal,  and  that  he  ought 
to  account  for  the  value  of  fuch  tithes.  Many  years  ante- 
cedent  to  this  decifion,  it  (e)  appears  that  the  court  a^ter 
great  debate  declared,  that  the  parifhioner  ought  to  ftack, 
and  faggot  the  wood  which  he  fets  out  for  the  tithes. 
JBut  here  at  leaft  his  duty  ends ;  he  (/)  certainly  is  not 
bound,  nor  is  it  reafonable  he  fhould  be  bound  to  prepare 
the  tithe-wood  for  the  market,  by  converting  it  into  hoops, 
itaves,  or  any  of  the  delHned  purpofes  of  the  other  nine 
parts  remaining  at  his  own  difpofai. 


•  I  have  before  briefly  confidered  the  perfons  a(!countable 
for  tithe  of  wood  as  between  vendor  and  vendee  of  wood, 
'  {landing  or  felled.  The  authorities  there  dted  confirm 
^hat  Dr.  Bum  advances  (;)  as  die  criterion  that  be  (haQ 
pay  tithe,  to  whom  the  other  nine  parts  belong,  wbik 


(h)   GwiU.  830.     Walton  v. 
Tryon. 

(r)  Degge»  p.  ii.  c.  4.  ad  fin^ 
See  however  GwiO.  x$6i.  Ssdght 


peenied  good. 

(J)  GwiU.  581.  Gee  r.  p€^. 

(e)  GwilL  700.  n.  Bmbowne 
v..Epe» 

(/)  Gw3L  Teoi.  Bret  T.  Dkw^ 


V.  Halfef,  and  quu  whetlier  a  cufi> 

torn  to  &t  out  wood  fianding  hj    70k    Watennaa  ▼•  Jdms. 

fuch  meafttreme&t,  wovld  now  he        (f}  3  £cfiL  li4So» 

I  the 
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the  tithe  becomes  due,  that  is,  at  the  time  of  lelling.  la 
a  cafe^  (b)  therefore,  where  the  court  declared,  that  tithes 
in  kind  were  due  for  wood  converted  into  charcoal,  and 
decreed  accordingly  againfl  the  defendant,  who  was  the 
purchafer  of  log-trees,  and  loppings  and  toppings  of  other 
trees  for  that  purpofe,  we  may  obfenre  that  he  had  con* 
feifed  by  las  anfwer  that  he  felled  the  wood  fo  converted^ 
by  which  it  appears  to  have  been  purchafed  ftanding, 
though  ftil!  it  may  feem  ilrange,  that  he  (hould  pay  the 
tithe  bf  the  value  of  the  charcoal,  if  fuch  be  the  meaning  o/ 
the  decree,  inftead  of  the  wood  unmanufadured  *• 

V.  I  proceed  to  an  ai-ticle  oT  great  importance  to  the  tithe 
.owner  inparts,  where  the  growth  of  it  is  cultivated,  that  of 
hops.  They  have  already  been  taken  notice  of  as  falling 
under  the  clafs  or  divifion  of  fmall  tithes ;  whether  the 
plant  be  indigenous  in  this  ifland,  or  not,  the  cultivation 
of  it  for  ufe  has  been  comparatively  ftiled  modern,  and  in 
(i)  many  cafes  been  judicioufly  obferved  to  have  been  in- 
troduced within  the  time  of  legal  memory,  which  is  carried 
fo  far  back  as  the  reign  of  Richard  the  firft.  Hops, 
therefore,  ftand  upon  the  fame  footing  as  other  things  of 
late  introduftion.  In  .  a  (y)  judicial  argument  of  chief 
baron  Comyns,  they  are  ranked  with  hpmp,  faflPron,  and 
tobacco,  and  it  is  declared  all  fuch  new  things  fhall  be 
minuta  decima.  Accordingly  it  has  been  in  two  (Jc)  di£- 
tinft  cafes  decided,  that  a  modus^  or  eftabfifted  cuftom  of 
paying  a  definite  pecuniary  fum  in  lieu  and  fatisfadion  of  the 
:tithe  of  hops,  being  a  late  thinly  is  a  void  cuilom,  and  iiot 

(A)  Gwill.  577.  Coe  ▼.  Smith.  (i)  Cited  in  Knight  t.  Halfey- 

"•►  This  is  the  fame  cafe,  the  cor-  Gwill.  1531 — 1555, 

re&nefs  of  vhichisinanoteaboTe  (J)  Com.  RidjS.    WalBs  y. 

impeached,   in  making  the  owner  Payne.     Gwill.  1557. 

of  cattle  depaftutcd,  inftead  of  the  (i)  Sid«  443.    Crouch  v.  Ref- 

occujMer  of  the  agifted  land,  liabk  den.  Gwill.  563.   Gee  ▼•  Fearch«. 

to  agiflmeat  tithe«  Gwi]L'i557.                     ^  .    t 
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warranted  by-  law,  'and  the  cotirt  takings  efie&ive  cogni-- 
fance  that  hops  -were  not  -of  fufficient  antiquity  to  be  the  . 
fpecific  fubjejEl  of  a  modus.  .^But  (/)  hops,  as  w£ll  as  other : 
articles  of  novel  introdudion,  may  be  covered  by  a  modus:, 
for  all  fmall  tithes  in  general,  which  operates  to  difcharge* 
(jn)  the. land  where. they  grow,  7 

I  ..... 

.  Tithes  of  hops  as  being;  of  ihc  predial  kind  muft  be  duly . 
fet  out ;  the  proper  way  pf  doing  this  was  the  ftibje£t  ^of 
much '  debate  in  a  (n)  late  caufe  refpe£ting  this  fpecies  of 
tithe  within  the  pariih  of  Famham  in  Surrey,'  That  fuit 
in  the  form  of  it  \yas  an  aftion  by  the  occupier  of  the, 
land  againft  the  tithe-owner  for  neglecting  to  take  away 
his  tithes  of  hops,  after  they  were  duly  fet  out  according 
to  the  ufage  of  the  place.  The  queftion  was,  whether 
this  ufage,  which  was  proved  to  have  exifled  for  a  great 
length  of  time  within  the  parifh,  of  fetdng  apart  every 
tenth  row,  whenever  the  hops  were  planted  in  equal  rows, 
and  every  tenth  hill  when  they  were  planted  in  unequal 
rows,  and.  in-  conformity  to  which  the  tithes  in  queftion- 
were  proved  to  hav^  been  fet  out,  was  or  was  not  available 
to  the  occupier,  as  a  vahd  and  legal  cuflom.  Evidence  was 
alfo  adduced  with  fome  minutenefs  for  the  purpofe  of 
manifefting  the  pfa£lical  expedience,  if  not  neceiHty,  of  the 
cuftom  infilled  on.     On  the  other  hand,  the  anfwer  in 

• 

chancery  of  the  plaintiff*  in  the  adion  was  read,  admitting 
his  belief  that  the  introduction,  and  firft  ctildvation  of 
bops  in  Famham,  and  elfewhere  in  this  kingdom,  were 
with  reference  to  what  is  termed  legal  time,  mo« 
dem,  and  within  the  time  of  memory }    although  the 


(/}  I  Sid.  443*    Gwill.  1557.  (m)  2  Keb.  6it*    Crouch 't^ 

The  authorities  to  thie  purpofe  Kefden. 

cited  Biuib.  20.  n.  are  not  ex-  (0)  Knight  ▼•  Halley*  OwilL 

pve&Iy  to  the  ^mk*    Wats.  c.  1531- 
xlsx.  £.448» 

I  %  court 
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court  takes  ao'de^  of  fuch  being  the  h&y  ^rithotit'  its  beinj^ 
fpedally  proved.    In  this  cauie,  which  ixras  %taS\j  deter« 
Tcmti  by  the  fupr^tne  judicaturt  of  the  Levds  in  Parlia« 
meat)  the  cuifom  was  deemed  vdidy  purfuant  to  the 
opinions  of  the  judges  confuked,  one  only  diflentiliig; 
They  (/)  argued  firfl  from  pruxaple,   that  all  tithable 
articles,  when  newly  introduced,  are  cMed  among  others, 
to  vdiich  they  bear  an-  obvious  refemblance,  and  are  ac^ 
cordingly  reputed  great  or  fmall,  and  are  required  to  b^ 
fet  out  and  fevered  in  a  fimilar  manner,  with  fbsfe  which 
they  refemble.    The  right  of  the  parfon  to  his  tithes  in 
kind  accrue  on  the  ad  of  feverance ;  his  right  to  take 
them   accrues  when  after  feverance,  they    are  in  the 
earEefl  flage  of  hufbandry  applicable  to  them,  at  which  the 
tecith  part  i&ay  be  vifibly  diilinguifhed  from  the  other 
nine  ;   what  fhall  be  deemed   a  feverance  depends   on* 
the  tithable   fubjed.     No   other  feverance   in  articles 
of    annual    encreafe    has  been  judicially   recognized, 
except   that   from   the  foil,    and  that  from  the   pa- 
rent   il^m.      According   to    the    principle  which   re- 
quires fruit,  and  feed,  afiter  they  ax^  gathered  or  col- 
leded  to  be  fet  out  by  meafure  or  weight,  hops  muft 
be  tithqd,  after  bcmg  picked  in  the  fame  manner.   The 
flower  of  the  hop  is  the  fole  objed  of  cultivating  that 
plant,  of  wli^h  it  may  b^  confidered  as  the  fruit,  and  it 
muft  be  picked,  and  gathered  on  the  fpot  to  preferve  ita 
quality,  and  value.    The  judges  then  advert  to  the  cafes 
whidi  had  been  cited,  the  latefl  of  which  was  decided  by 
the  fame  high  tribunal  they  were  then  addling,  and  by 
which  on  aj^al  the  decree  of  the  court  of  exchequer  had 
be^  in  that  caufe  affirmed-    By  this  ieries  of  authorities 
they  held  h  to  bfe  fettlec^  that  the  feverance  of  the  tithe  of 
hopa  is  by  feparating  the  fruit  frpm  the  ftem*    It  is  theq 
eftabli&ed  to  be  the  general  n^e  of  thexoo^mon  Uw,  tha|: 

{9)  Gwill.  1^53,  &€• 


\.   v 
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the  tithe  of  hops  are  to  befel  out  by  meafure^  after  they 
ai*e  picked  from  the  bind^  or  ftcsn>.aiid  before  Uie  enfumg 
Aage  of  drying  (^)  diem*  Th]3  being  the  general  rtile^ 
Ihey  proceed  to  enquire,  whether  the  pardcuiar.Qfage' in- 
filled on  in  derogation  of  it  can  be  legally  fupported. 
8uch  ufage  amounts  to  this^  that  the  occupier  ihail^  at  his 
diicretion,  leave  for  his  re£lor  the  tenth  part  of  the  hops^ 
bot  fevered  as  the  common  jaw  jtrinciple  requires  it  ihould 
be,  but  in  a  ftage  of  huibandry  ihort  of  that,  in  which  he 
ts  intitled  to  receive  fuch  tenth  part,  and  that  without  com« 
penfadon.  Calling  upon  the  re£tor  to  incur  expences, 
which  he  is  not  by  law  obliged  to  bear,  comes  to  the  fame 
end  as  abridging  the  quality  of  the  dtde,  jixice  bodi  alike  re^ 
duce  his  profit.  Three  diftinft  things,  befides  the  rules  and 
principles  of  the  common  law,  may  control  the  light  of 
tithe,  namely,  cuftom^  modusy  an4  real  compofitioHy  vAddk 
three  reft  on  different  foundations.  Cuilom  in  refped 
of  predial  tithes^  as  thefe  are,  chiefly  regards  the  manner 
jof  fetting  them  p'ut^.  Now  the  nfage  here  infilled  09 
cannot  be  referred  drt}ier  to  a  cuftoniy  or  to  m  modus^  both 
of  wl^ch  mufl  be  immanoiJal^  becaufe  ^e  cultivation  of 
|iops  was  introduced  within  the  time  of  legal  memory* 
i.aftly,  they  agreed  that  the  plaintiff's  cafe  could  not  be 
ftupported  oixthe  ground  of  a  real  compofition,  (which 
Ifhall  defcribe  hereafter,  and  which  is  moir^  {>fdperly  a 
4ifcfaarge  from  tidies,  than  a  regukitioil  of  the  time,ior  mam 
Tii^r  of  tklmxg,)  becaufe  here  was  no  compeniation,  zx)mu^ 
tnality  of  lo&and  ^ain,  nor  any  evidence  that  fuch  agreer 
TEUSfit  erer  esdfled*.  Upcp  this  reafbning,  and  for  (9)  thai 
the  ufage  xontended  for  by  die  paintiff,  would  fiu^iih  td 
the  farmer  &  ftrong  temptation  to  defraud  the  parfotQ 
jEdtid  iffffAd  fx^^&  the  property  pf  die  church  to  inpn» 
.    pent  peril,  they  thought  ibit  direftion  given  by  the  judges 

If)  Gwin.  1554.  Iq)  GwiJl,  J560, 1 $6],         ^ 
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of  trees  yielding  fruit  which  pays  tithes,  and  others  yxeldaig 
none,  and  of  their  being  alike  tithable,  and  that  the  former 
(hall  not  privilege,  or  exempt  the  latter,  when  they  arc  all 
fold  together,  I  prefume  it  is  not  meant  to  imply,  that  tithes 
\vere  aflually  paid  of  the  fruit  of  the  fruit  trees,  being  prov 
bably  young  faplings  before  they  were  fp  fold  for  tranfplant- 
ing. 

I  may  now  properly  advert  to  an  extenlive  principle  of 
exemption  from  tithe  of  wood  founded  on  a  regard  4o  the 
purpofes  of  agriculture  and  hufbandry,  from  which  occu* 
pations  of  life  tithes  principally  arife,  and  are  rendered  more 
abundant.  The  {k)  do£lrine  above  alluded  to,  that  the 
tithable  quality  of  wood  felled  is  not  to  be  determined 
by  the  fubfequent  ufe  and  application  of  it,  fliould  perhaps 
be  chiefly,  if  not  altogether  underltood  in  this  fenfe^ 
that  its  tithable  quality  does  not  depend  on  the  defign  of 
ufing  it  for  repairs,  or  for  fuel,  which  d^fign  may  be  flue- 
tuating  and  uncertain ;  but  as  to  thefe  two  more  general 
purpofes  abftrad^edly  coniidtxed,  that  the  wood  is  tithable 
or  not,  according  to  its  inherent  nature  before  the  felling  of 
it.  1  here  is  perhaps,  ao  cafe  where  articles  not  original^ 
chargeable  with  tithe  in  their  own  nature  ihall  become 
liable  to  that  pyment  from  the  fubfequent  ufe  of  them : 
but  as  to  exemptions  grounded  on  die  above  mentioiied 
confiderations,  of  agriculture  and  hufbandry^  the  law  it 
otherwife. 

I.  It  (/)  has  been  refolved  that  wood  employed  to  hedge  Cft 
fence  com^i  where  the  parfon  has  tithe  of  com»  as  he  re- 

(i)  See  GwUI.  S^Pt  830.  Walton  of  wood  felled  by  Ukn  yearly  at  tea 

T.  Tryon.  years  growth,  and  ufed  in  ameoding 

it)  Mo.  <9j.      1  R«  A.  644.  bis  hedges,  and  upon  his  land,  and 

1  Freem.  334, 5.  Gwill.  562.  Anon,  otherwife  of  no  profit  to  him. 


But  a  defendant  has  in  one  infiance    is  I  beliere  a  fingk  authority  to  that 
been  decreed  to  account  for  tithes    cfiea/GwiU.6o8.  Ssith  T.^K^ffittns; 

gularly 
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gularly  has  xivithout  fome  fpecial  difcharge,  (hail  pay  ho  tithe^ 

and  it  was  laid  down  as  a  general  rule,  that  no  tithes  ihall 
be  paid  for  any  thing  j>^  quod  decime  Jiunt  uberiores^  that  is> 
I  fuppofe,  by  which  tithes  of  the  predial  kind  are  encreafed ; 
hot  tiniverfally  all  thofe  of  the  mixt  kind^  as  in  fome  cafes 
of  milky  and  young  cattle.  The  wood  privileged^  (m)  com« 
prehends  hop-poles  and  their  barks,  where  the  parfon  or 
vicar  hath  the  tithe  of  hops ;  ofiers  cut  to  make  hurdles  for 
iheep^  and  generally  wood  for  maintenance  of  the  plough 
or  pail,  or  employed  in  making  and  repairing  all  uteniils 
of  huibandry.  It  is  even  {n)  faid  to  have  been  adjudged, 
Aac  where  a  nuvQ  cut  down  wood,  felling  more  than  was 
Ibfficient  to  make  hedges,  and  actually  ufed  the  greater  part 
in  hedging,  that  even  for  the  furpius  of  the  wood  cut  for 
fuch  agricultural  purpofe  no  tithe  (hould  be  paid.  Alfo  {0) 
if  a  man  cuts  down  his  copfe-wood,  and  pays  the  tithes  of 
it,  and  afterwards  before  any  new  germins  fpring  he  grubs 
up  the  roots  and  ftubs  of  the  wood,  he  ihall  not  pay  tithes  of 
them,  becaufe  they  are  parcel  of  the  freehold,  anddoQot  an« 
nually  renew.  It  is  true  that  the  reafon  here  affigned  is  not 
connected  with  the  prefent  topic,  but  may  we  not  fuppofe 
another  reafon  to  have  been  alfo  taken  into  confideration  ?  I 
mean  th;  view  and  purpofe  of  clearing  the  ground:  As  in  a 
cafe  (^)whcre  in  anfwer  to  a  bill  by  a  rcftor  for  tithes,  furze 
and  bufhes,  which  were  cut  and  made  into  faggots  and  fold 
hy  the  defendant,  he  infilled  that  no  tithe  was  due^  but  being 

(m)  X  Fmn.  334;   GW2II.562.  **  n«w,)ret  ttisthehufbandryisthe 

iQ«n.  cofitnastohop-polcSyGwiD.  «*  xaain^  &c."  2  ICeb.  6^4.  Watfon 

563.  Gee  t.  Pearch^  but  fee  564.  n.  t.  Smith. 

and  oOntiQ.  of  581,  %.  S.  C.  Gwill.  {n)  i  Cix>.  499.  la  Eaft  ▼.  Hard. 

1555.  Bunb.  so  Gwill  618.  Bate  t.  ing. 

Sprackiag»acc.  S.  P.  Degg?,p.  jz.  (0)    t  R.  A.  637.  Bedford  v. 

€.  4.  ad.fiu.  who  cites  White  v.  Skinner. 

Arch.  S.P.ftdm.  Gwill.  1506. 1  jo8.  (p)    Gwili    6o8.    anoo.  under 

in  Maatel  ?.  Paioe,  Gibf.  684.  i  Smlih  v.  Williams. 
Iaft.6j2.   *'  Albeit  tie  houfe  be 

cut 
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'It  is  oblervablc^  that  this  (s)  ftatnte  45  £.  5.  c.  3.,  tdikh 
pafled  in  the  {a)  then  cuftomary  manner  of  ena&ing  laws 
by  petition  and  anfwer  thereupon,  vas  qiieflioned  by  the 
clergy 9  who  pretended  ihat  it  did  not  pafs  as  an  a£t  cf  parlia- 
ment, but  only  as  an  ik)  c^'dinanee,  and  confequently  net 
binding.  However  {c)  a  vs^nety  of  reafbns  have  been  urged 
to  demonftrate,  that  it  is  entitled  to  be  confidered,  and 
always  has  been  confidered  as  an  a£l  of  the  fapreme  legif- 
lature,  before  (1^  the  ena&ing  of  which,  much  controverfy. 
had  prevasledy  and  divers  petitions  had  been  exhibited  in  par* 
Eam^it  relative  to  th»  fubjed :  But  the  queftion  has  beeik 
locg  at  reft^  and  the  flatute  with  its  judicial  interpretations 
^s  continued  to  be  xbfi  rule  of  decifion ;  having  {e)  in  the 
forty*  feventh  year  of  the  fame  reiga  received  a  parliament 
tary  confirmation ;  nor  do  the  clergy  appear  in  any  degree 
to  ha:ve  Ihaken  it  by  the  fubfequent  pedtions^  which  they 
continued  to  prefent.  For  as  to  (/)  the  refolution  or  ordi* 
ifimce  referred  tb  in  the  beginniag  of  this  chapter,  whatever 
6redit  is  due  xo  that  entry  (;),  it  contains  nothing  re- 
pugnant t^  the  above  mentioned  ftatute,  which  (^)  ia 
treated  as  dedazatory  merely  of  the  antecedent  eommoxv 
law. 

By  tlui  ftatute  then  tX^Jylvacdtdua  it  is  in  effcA  declared^ 
that  gro&or  great  vraod  of  the  age  of  twenty  or  forty  years, 
or  of  greater  age,  is  exempt  from  the  payment  of  tithes* 
The  a&  is  very  ably  expounded  by  Lord  Hardwicke  C»  in 
giving  Judgment  ifii  a  {f)  caufe  inftituted  chieHy  for  an  ae* 

(»}  Degge,  p.  2 1 .  e.  4«  f«eins  fopppfed  prior  to  the  ftatute 

(a)  2  Via.  lie6La5«'-  Qf/yha  c^dma  though  fixed.  2  Inft* 

(*)  Ibid.  ai.  6^5.  fo  hte  as  7  R.  2, 

\f)  Degge»  p.  It.  6. 4.  Cr}  a  Inft.  645. 

(d)  2  I^.  642.                   /  (i)  a  InlL  64a.  GwiH.  831.  i« 

(r)  2  InlL  643.  Owai.  5, 6^  7.  ^altoa  v.  Tryon. 

i^)  Gibs. t.  xfx.  c.  n.  FN B.  I  xp.  •  (i)  GwiU,  827.  W Jtbn  t.  Tryon. 
a  LeoD.  80     In  the  hft  book  it 

-  count. 
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count  9  and  fatisfa&ion  cf  and  for  the  tithes  of  the  Ioppiag9 
of  antient  pollard,  oaks,  and  aihe!;,and  for  the  like  account 
and  fatisfafldon  of  and  fcnr  as  well  the  bodies  of  the  trecl 
tis  the  tops  of  beech  wood :  Firfl,  as  to  what  fhall  be  deemed 
grofs  wood ;  this  is  explained  to  mean  fuch  trees  as  are  ij) 
timber  by  the  common  law  throughout  England,  namely, 
oak)  aili,  and  ebn  ;  or  fiich  as  are  rimber  by  the  eftablifhed 
cuflom  and  reputation  of  the  country,  which  may  be 
the  cafe  of  beeches  and  other  trees,  but  not  to  hiclude  trees 
occafionally  ufed  for  flight  repairs,  like  {h)  hornbeam  or 
maple;  the  fiabfequent  application  after  felling,  without 
proof  of  fudi  cuflom,  not  deciding  the  tithable  quality  of 
iStic  wood, 

« 

Of  all  fuch  timber^ees  as  I  have  juft  defcrS>ed,beii^  of 
the  age  of  twenty  years  or  above,  and,  thereupon  being  pri« 
vilegedby  the  ftatute,  no  titbes  are  payable  either  xaf. the  bo* 
dies,(/;  bark,  lopS,  or  tops  for  whatever  ufe  (jr)  they  arecut^ 
with  the  exception  of  thefe  inftances  in  which  a  fraud  is  ac^ 
tuaily ,  or  may  probably  be  committed  on  the  parfon.  This 
exception  is  illuftrated  by  adedfion  of  Lord  Hardwicke,  CL 
who  held  that  if  {n)  a  man  has  a  wood  which  is  properly  a 
copfe  wood,  with  a  £sv  timber-trees  in  it,  of  above  twenty 
years  growth,  and  when  he  cuts  the  copfe  wood,  he  makes 
a  few  loppings  of  th^  trees^  and  binds  them  up  promif* 

(j)  3  Viu  lea.  aS.    Degge,  p.  («)  Tlvough  Bunk.  99.  n.  dtet 

jl.  c.  4.  1.  Inft  il.  a,  cafes  amira. 

(J)  GwiJl.  829.  pi.  470.  GwiB.  («)  GwUl.  837,  8,  Lord  Ha«t 

I3S-  Soby  V.  Molins.  D#gge,p,  it.  ^>cltc  ckee  i  Cro.  347.  ^ockhui* 

€.4.  HI-  *  »  In(l.643.  cmura.  ^-  Ncwnton,  n.  ibid.    If  the  cafe 

bitffceGwilLSsa.ThcfecaDbeiio  iboiiUbethoaghtDotfttaytoconie 

doubt  borabcam  U  aot  timber  by  »P*o  aBfor  which  it  k  adduced^ 

the  gtocnihw,  though  it  ieems  it  the  doarioe  may  well  rdt  ttpoo  hit 

mvf  poi&bly  be  fo  by  cuftom^  fee  Lordlhip't  owo  hi|^  aulhotity,  dm 

dlb  %  V4  Wms.  6q6.  report  of  the  principal  cafe  in  GwilL 

</)  DoA.  ft  Qtttdt  dial  ll*  e*  55.  bemg  taken  from  a  maaofcript  be^ 


11.  Co*  4y.  a«  longing  to  the  fiuaily, 
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cuoufly  together,  fo  as  it  is  almoft  impofTible  to  diftingu!ih, 
and  feparate  the  one  from  the  other,  the  parfon  may  demand 
tithes  of  the  -whole.  But  then  he  muft  fliew  the  fpecial 
matter,  that  the  timber  was  fo  intermixed  that  he  could  not 
do  otherwife ;  and  this  is  right,  becaufe  it  was  the  owner's 
fault.  On  another  occafion,  the  like  confiderations  were 
apparently  carried  to  more  unqualified  conclufions :  For 
a^ccording  fo  what  is  judicially  laid  down  in  one  of  our  old 
(o)  reporters,  if  woods  confiding  chiefly  of  timber-trees,  with 
bulhes  and  underwood  intermixt,  are  cut  down  and  made 
into  faggots  promifcuoufly,  it  not  being  worth  while  to  fepa* 
Tate  the  one  fpecies  from  the  other,  the  timber^trees  flaall 
privilege  the  whole ;  but  if  the  woods  are  moftly  of  fallow^ 
and  different  forts  of  underwood,  and  here  and  there 
fparjim  grows  an  oak  or  other  timber  tree,  and  all  are  cut  ' 
down  and  made  into  faggots  indifcriminately,  the  whole  is 
to  pay  tithes.  This  I  believe  was  the  origin  of  the  do£brine 
or  making  the  major  part  the  criterion  of  the  whole,  which 
is  adopted  by  (/)  feveral  compilers  on  the  fubje&,  though 
Dn  Bum  fays  it  can  only  be  an  argument  of  convenience, 
and  cannot  in  any  rsfpeft  alter  the  nature  of  the  tithe« 

Timber  (y)  trees  of  above  twenty  years  growth,  having 
once  acquired  ezemptioii  from  tithes,  retain  it,  though  at 
the  time  of  felling  they  are  become  dry  and  rotten,  fit 
only  for  tirebote  or  fuel,  and  not  to  be  ufed  for  the  pur« 
pofes  of  timber,  fuch  being  called  dotards ;.  and  though  of 
late  they  may  have  been  lopped  once  in  every  feven  years, 
as  the  bodies  are  privileged,  fo  are  the  branches.    In  a  cafis^ 

(o)  «  Leon.  79.  Daws  ▼.  Mollins.  gut  fee  i  Sid. 3C0.  Cornell  v.  Haws* 

but  fee  the  cafe  'a«  cited  in  £uck-  Gwill.  834. 
hurft  v.>Iewnton,  I  Cro.  347.  and         (y>,  Cro.  477.  Ram  t.  Patenfon. 

GwiH.  529.  Turner  ▼.  Smith.  Gwai.  853.  Mo.  908,  Gwll  54». 

if)   Gibs.  t.  XXX.     c.  3.    667.  Biggs   v.  Martin,  contr.    Bui  fee 

Ayl.psr.j.  can.    [5O5»^0  I^«gge,  GwiW.  834.   See  alfo  Witherington 

p.  1 1.  C.4.    3  Bum.  ccd.  1.  433.  y.  Harris.  GwiU.  584. 

'ttDt 
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not  (r)  long  fubfeqaent  to  that  in  which  ihc  above  refolu- 
tions  were  pronounced,  the  coutt  again  held,  that  the 
boughs  of  timber  trees  above  twenty  years  growth  were  not 
tlthable,  notwithfTanding  the  decayed  ftate  of  the  parent 
tree :  but  that  although  of  a  tree  being^  once  of  twenty 
years  growth  and  never  having  been  lopped,  and  then  after, 
the  twenty  years  being  lopped,  every  ten  or  every  feven 
years,  tithes  were  not  payable  for  thejops,  yet  if  a  timber- 
tree  is  lopped  before  it  is  of  twenty  years  growth,  (j)  and 
afterwards  it  is  lopped  every  ten  or  feven  years,  tithes  fliall 
be  paid  of  fuch  lops,  becaufe  it  had  never  acquired  the  pri- 
vilege.  Thefe  decifions  had  the  ratification  of  Lord  Hard- 
wickc,  C.  in  his  judicial  argument  on  the  occafion  above 
alluded  to.  But  v/e  find  (/}  him  contradifting  one  part 
of  the  pofitions  of  Sir  (a)  Edward  Coke,  which  on  this,  as 
oa  other  fubjefts  have  in  general  had  the  fanftion  of  fubfe- 
qaent determinations;  namely,  that  tithes  (hall  not  be  paid 
for  the  germins  or  branches  which  grow  out  of  the  roots  of 
felled  timber-trees  of  what  age  foever,  for  that  the  root  is 
■parcel  of  the  inheritance.  The  contrary  rule  (v)  hisLord- 
fhip  rcprefents  as  having  fince  prevailed,  becaufe  great  part 
of  the  copfes,  or  underwoold  of  the  kingdom  are  germins 
from  fuch  ftools  of  timbcr-trees,  and  the  oppofite  doSrine 
would  deprive  the  clergy  of  tithes  of  many  underwoods. 
Then  to  the  queftion,  what  is  the  difference,  whether  the 
germins  grow  from  the  (loots  of  trees  entirely  cut  down, 
or  from  the  tops  of  trees  that  have  been  only  headed  and. 


(r)  Mo.  908.  Broke  ▼.  Rogers. 

Gwill.  833. 

(/)  Bat  what  if  it  ceafes  to  be 

lopped  for  twenty  years  focceffively  ? 

It  is  faid  to   become  timber,  and 

piinleged,  i  R.  A.  <>40.   Degge;    ner  t.  Smith. 

p.  X I .  c.  4.  tamen  qusre.  See  Gwill. 

i6j. 


(/)  Gwill.  832. 

(tt)  2  Inft.  643. 

(v)  Wood  gtowing  oailubs,  or 
fienM  is  tlthable,  GwilL  529.  Tui> 


H4 


lopped  ] 


? 
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lopped  ?  he  anfwers,  that  in  the  firil  cafe  there  is  no  tree 
remaining  whence  they  xnay  derive  the  privilege ;  in  the 
other  there  is.  As  to  the  oaks  in  queftion^  he  admits,  that  if 
they  were  topped,  and  made  pollards  before  they  attained  the 
age  of  twenty  years,  and  have  continued  to  be  lopped  in 
the  courfe  of  falls  ever  fince,  they  wilt  be  liable  to  tithes. 
Therefore,  this  being  a  queftion  of  faft  when  he  came  to 
the  decree,  he  offered  the  plaintiiF  an  iiTue  for  a  jury,  to 
determine,  namely,  whether  thefe  trees  were  lopped  before 
twenty  years  growth,  or  not.  As  to  the  demand  for  tithe  of 
beech  wood,  it  not  being  difputed,  but  that  it  was  above 
twenty  years  growth ;  he  faid,  that  alfo  then  depended  upon 
the  queftion  of  fa£l  wheiher  beech  be  limber  by  the  cuftoni 
of  the  country ;  and  his  Iprdfhip  thought  the  terms  of  this 
iflue  fhould  be  whether  by  cuftom  ufed  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  beech  trees 
growing  within  the  parifli  of  Mickleham,  of  which  the 
plantiff*  was  re£tor,  are  and  have  ufed  to  be  deemed  timber. 
This  might  be  found  according  to  the  truth  of  the  cafe^ 
and  confining  it  to  die  pariih  would  prevent  any  difficulty 
in  refpcft  to  the  precife  limits  of  the  place :  indeed  to 
dired  the  enquiry  through  a  wider  diftrid  might  be  pro- 
du£tive  of  contrariety,  as  well  as  uncertainty.  A  third  iflue 
not  relative  to  this  fpecies  of  tithes  was  propofed  to  the 
pla,btiff  to  ele£t  whether  he  would  try  it  or  not,  who  having 
finally  waived  trying  any  of  the  iflues,  his  whole  bill  was 
difmifled,  but  without  cods.  This  judgment,  and  the  argu« 
ments  contained  in  it  embrace  the  moil  material  points  in 
the  law  concerning  the  tithe  of  wood. 

There  is  a  ihort  note  of  a  {w)  cafe  in  an  old  reporter 
fimply  ilatingy  that  young  oaks  under  twenty  years  growth, 
apt  for  timber  in  time  to  come»  (hall  not  render  tjtbes.  It 
is  difficult  to  conceive  what  could  have  been  in  coniroverfy 

(w)  Wnj  T.  CkncL  Mo.  9*8. 

on 
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6a  thk  occafioA :  if  limped  under  that  age^  diey  were 
'always  deemed  tirhable.  The  fame  is  the  cafe  of  acorn* 
from  oaks  of  any  growth.  Afh  and  elm  are  upon  the  lame 
footing  as  oaks»  and  fo  are  fuch  trees  as  are  timber  merely 
by  the  reputation,  and  cuftom  of  the  country.  Therefore 
(x)  h  has  been  decided,  that  billets  and  faggots  we^e  ex« 
empt  from  the  payment  of  dthes,  for  that  the  fame  were 
tut  from  trees  of  above  the  growth  of  twenty  years  before 
they  were  made  poUardsr,  without  difcriminating  between 
oaks,  and  other  timber-trees ;  and  where  the  trees  are  clearly 
of  a  fpccies  to  be  denominated  timber,  the  court  has  de« 
clared  {a)  they  would  prefume  the  trees  to  be  abbve  twenty 
years  growth,  unleis  the  plaintiff  demanding  tithes  proves 
the  contrary. 

The  tithes,  to  which  the  <juality  of  timber  is  moil  com,* 
monly  afcribed  by  the  cuftom,  and  reputadon  of  places  in 
which  they  grow,  are  (j^  beeches.  Birches  {%)  may  by  the 
fame  means  be  privileged  from  tithes*  Many  (a)  other  treeiu 
namely,  horfechefiiuts,  limes,  afpen,  and  cherry  trees  and 
willows  feenl  to  ftand  in  the  lame  predicament,  that  ib^  they 
are  capable  of  the  fame  exemption  by  proving  the  ciiftom 
of  die  country*  On  the  contrary,  fome  trees  {h)  as  al4ert» 
hazels,  hollies,  and  others,  are  of  fo  mean  account  in  tfait 

(jf}Gtn]L 84.xMorden  v.  Knight.  («)  Mo. 907.  Poller  ▼.  Peaoeek, 

(4i)Buab.  226.  GwilL  645.  Uojd  Mo.  8  a.  a  P.  Wxnt.  606.  %  luft. 

V.  Mackworth.  3  Burn.  EccL  L  645.  iotUra, 

41 1  /Ikyt  that  ia  many  places,  where  ^)  a  P.  Wma.  606.  GwiB.  5^7. 

wood  it  plentiful  and  growt  freely,  Wri^tt.  Powlc,  Hob.  a  19.  Gwill. 

it  it  the  cuftom  to  eftmiate  the  fame  j ^g.  „.  Ouffly  t.  Pindar  a  RoL  R. 

by  meafttrin^  round  the  middle  part  83^  ,,  to  cherry,  aOi,  and  beech 

of  the  ttte.  and  if  it  it  h  wchet  in  ^^^  ^  j^  ^  ,^j^^  thatafpctwea 

circumference,  it  it  deemed  of  so  *       f«^«^„.  ^h\^U  .^  #nr  fh« 

^         ^i_  -r     •     «  r  lerre  tor  arrows,  wnicii  are  tor  tne 

|^gr«wU..rfu«derth*t««fu».  ^rf^^^f thertdm. 
it  18  accounted  ■nderwood. 
(y)  t RoL R. 355.  OwilL 358. n.        (*>  ^^P' P- !»•  c.4-  " CwilL 

jLapthorne  v. fee  Bibye  ▼.  5+3- 6*>*B  *•  f^iw* 

tlvaJtj.  Bub.  i9t.  GwiIL  657.  s. 
{dj  ibid. 

6*  tefpea 


io6  Law  'of  Tithes:    '  6ii.VVl 

refpea,  that  no  cuftom  or  rqputatfon  as-  to  them  appears^ 
ever  to  have  been  fet  up,  or  infifted  on.  Thofe  of  this  laft. 
mentioned  defcription,  of  what  age  or  bignefs  foever,  artf 
regularly  to  pay  tithes* 

Although  as  we  have  feen  the  bark  of  timber-trees  is  not" 
tithable,  tithes  {c)  fhall  be  paid  .of  the  mad,  and  acorns, 
becaufe  thefe  are  of  annual  increafe.  But  (^  where  the' 
acorns,  fell  from  the  trees,  and  were  eaten  by  the  owner's 

p5gs,  a  fuit  in  the  ecclefiaftical  court  for  tithe  of  them  * 

•     •  .  ^ 

was  reftraincd  by  prohibition,  for  in  order  to  become  tithable, 
they  muft  be  gathered  and  fold,  and  then  {e)  they  muft  be' 

*  •  « 

tithed  it  feems  like  other  things  plucked  by  the  hand,  by 

•  *        ■ 

meafure,  or  weight. 

.  'It  has  been  (/)  decided  thatbroom  made  into  bavins,  and 
that  wood  growing  in  hedg&-rQws«are  tithable.  This  {g)  doc<* 
tnne  as  to  the  latter  has  been  carried  fo  far,  that  it  has  not 
been  allowed  to  be  exempted  from  paying  tithes  by  proof  of 
a  cuftom  in  the  parifh  to  that  effed,  for  that  there  is  no  dif-^ 
ierence  between  wood  in  copfes  and  in  hedge-rows;  and  fuch 
a  cuftom  or  prefcriptipn  amounts  to  a  claim  of  bemg  dif« 
charged  from  tithes  without  making  any  fatisfadtion  in  lieu 
Qf  them,  and  is  void  in  itfelf.  This  determination  adds  force 
to  what  was  before  argued ;  namely,  that  tithe  oifylva  cadua 
doer*  pot  depend  upon  affirmative  ufage,  but  is  due  dejure^ 
by  the  general  law,  thoygh  it  may  be  prefcribed  againft  in . 
certain  known  andextenfive  diftrids,  as  the  wealds  of  Kent, 
and  SufTex.  As  to  {h)  fruit  trees,  if  the  parfon  has  had ' 
tithe  of  the  fruit  produced  from  them,  and  the  owner  after- 
wards cuts  down  the  trees,  and  of  their  wood  makes  billets  * 

U)  Degge,  p.  ii.c.  4.  IX  Co.  {gi  Gwfll.  1508-9. 151 1.  Mao- 

49,  a.     -  *    '       *     •  tcU  ▼.  Paine. 

{(i)  Lit.  40.  Gwill.  428.  Anon.  (£)  2  loft.  6$  i.  Baxter  ▼.  Hopes,- 

\t:  Gwill.  X354.  Knight  V.  Hal-  2  Inft.  632.  j  R.A.  Cij^i.  Wood 

fey.  Inft.  168.  ,  . 

(J)  C  wjH.  54a .  Bigge  ▼.  Martin. 

and 
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and  &ggots,  w^hich  he  felb,  he  is  not  bound  to  pay  tithe  of 
fuch  billets  and  faggots.  Rollc  affigns  as  a  reafon,  that  it  is 
not  a  new  encreafe.  It  is,  indeed,  the  deilrufltion  of  ihc 
fubject  from  wliich  any  future  anaual  renewal  is  to  fpring ; 
but  fuch  is  the  cafe  of  all  trees  not  being  timber  com- 
pletely felled  in  thinning  copfes,  and  made  into  faggots  for 
falc.  Perhaps  then  the  priiici[)Ie  difclofed  by  Sir  Edward 
Coke,  from  w  horn  he  takes  the  doftrine,  is  the  founder ;  and 
be  telis  us,  it  is  becaufe  tlie  fruit  and  the  faggots  f  rthconi* 
lag  from  the  fame  trees  are  not  of  feveral  natures  like  fi  uiit 

r 

and  com  growing  in  the  fame  orchard,  which  are  botli 
tithable.  On  the  other  hand,  if  a  man  have  (/)  a  nurfeiy 
ground,  out  of  which  he  fells  fruit,  and  other  trees  to  be 
tranfplanted  into  another  parifh,  he  (hall  pay  tithe  of  them: 
For  though  the  trees  are  parcel  of  the  freehold,  while  they 
continue  in  the  foil,  being  fevered  from  it  in  order  to  be 
tranfplanted,  they  ceafetobe  fo,in  the  fame  manner  as  carrot 
roots  or  the  like;  and  if  they  were  not  tithable,  theparfoa 

.  t>y  means  of  fuch  nurferies  might  be  defeated  of  his  dues 
from  great  part  of  the  land  in  his  pariHi.  RoUe  who  argued 
this  cafe,  in  his  report  of  it  mentions  afhes,  which  at  twenty 
years  growth  arp  undenhtbly  privileged  as  timber,  but 
which  by  this  authority  appear  when  fold  in  this  young 
ftate  for  tr^planting  to  be  tithable.  Byiy  )a  fubfequent  de* 
termixiation,  the  matter  is  carried  (bmewhat  farther,  it  being 
held,  that  nurfery  plants  fold  and   tranfplanted  within  tbi 

fame  parijh  are  titheable  alfo;  and  I  apprehend,  with  as  much 
reafon  as  any  other  product  of  the  earth  fold  and  made 
profit  of  among  the  parilhioners  inflead  of  being  carried  to  a 
bore  diftant  market.     But  as  to  what  is  faid  in  this  laft  cafe 

it)  W.  Joiret.  416.  GwH.  501.    arg.  to  be  full  of  bad  law,  GwiH   ' 
* 
Gibbs  V.  Wybonne  S.  C.  more  fully     12 14.  Adams  ▼.  Waller. 

reported  3  Cto.  52C.  i  R,  A.  637.  0)  Hard.380.GwiU.Jx5.  Grant 
f  1. 6.  but  tbit  pL  19  faid  by  couofel    t.  Hedding. 

of 
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the  cattk  of  gueftsO  is  to  be  pard  to  the  parfon,  and  thco 
he  adds,  that  tithes  of  barren  cattle,  by  which  hemufl.mean 
the  occupier's  own  cattle,  are  due  of  common  right,  accord- 
ing to  the  value  of  the  land  after  the  rate  of  two  fhillrngs 
in  the  pound,  becaufc  fuch  tithes  cannot  be  otherwife  valued, 
or  accounted  for,  but  he  admits  that  by  cuftom  or  prcfcrip- 
tion  fuch  tithes  may  be  paid  in  another  manner,  as  by  the 
afre:  Where  no  fuch  cuflom  obtains,  it  may  be  difficult  to 
•fuggeft,  and  adopt  a  better,  or  more  convenient  mode  of  va- 
luation than  this  of  two  Ihillings  in  the  pound,  or  a  tenth 
cf  the  rent  or  value  of  the  land;  a  rule  which  appears  (r)  to- 
have  generally  prevailed.  But  (/)  whether  even  this  cri- 
terion be  perfeftly  juft,  may  perhaps  be  queftioned,  becaufe 
the  quantum  of  the  rent  is  not  in  the  conufance  of  the  parfoa; 
and  becaufe  as  to  the  value  of  Jie  land  he  ought  not  to 
be  under  a  neceffity  every  year  of  trying  that  faft  on  any 
diSerence  between  him  and  bis  parifhioners,  at  the  peril  of 
Qo\  s* 

Wood  has  been  ftated  not  to  be  titbable  of  cofnmtm  right, 
and  confequently  may  feem  not  to  belong  to  the  prefenf 
chapter  :  I  (hall  briefly  difcufs  this  point.  In  (/}  or  about  thf 
feventeenth  year  of  the  reign  of  Edward  the  ihird,  a  f  ano^ 
was  made  at  a  provincial  council  under  Archbifliop  Strat- 
ford, that  tithes  (hould  be  paid  oifyha  cadua.  Hence  t(%i) 
it  is  argued^  that  if  the  tithes  of  wood  had  been  due  *  of 

(r)  Bunb.  1.    Smith ▼.  Johnfon.  (9)  4Mod.  544.  Owill.  .55^7..  jp 

fo  decreed  Hawkint  v.  Joyce,  Marg.  Hicks  v.  Woodefon.  See  !E(unb.  6 1 . 

if  Johnfon  t.  Firebrtce,  Gwill.  660.  Gwill.  61$.  Jordan  v.  Colfey;  tith%3 

though  in  the  principal  cafe  there  are  due  oijfha  cttdua  \ij  tlift  bMr  9£ 

leported  1 ».  ^Cd.  only  in  the  pound  England.  Boatoo  ▼  Hurfler.,  ,i.^Bar- 

on  the  rent  was  aUowed,  but  on  nardy^i.  But  the  reporter  is  of  little 

what  ground  does  not  appear.         ^  credit.    See  however  Gwillj  1561, 

(r)  See  GwiH   587.   Startup  t.  Knight  v.  Halfey,  fecxriing  to  im. 

Dodendge.  ply,that^oodisno*teji^Aipp^fcd 

(/)  'D^g^,  p.  1 1,  c.  4.    .  to  be  titlftdble  by  cuftom  only. 
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common  right,  for  what  purpofe  was  that  canon  paHed  ? 
It  may  be  anfwered,  that  the  canon  ought  perhaps  to  be 
confidered  asdeclaratoryj  and  not  introduQive  of  a  new  regu- 
lation, the  term  ufed  being  "  declaramus**  not  ^^  Jlatuimus ^* 
fo  far  the  reafoning  appears  not  to  be  conclufiye.  Then 
it  is  added,  that  there  was  a  petition  in  parliament  that  fame 
.  year,  which  (r/)  petition  was  couched  in  the  foUowmg 
terms ;  ^*  the  commons  pray  that  no  man  be  drawn  in  plea 
**  in  court  chrlllian  for  tithes  of  vcood^  or  underwood^  except 
"  in  places  where  fuch  tithes  have  ufed  to  be  paid.  Anfwer, 
"  let  it  be  done  of  this  as  it  hath  been  done  heretofore/' 
But  in  ftriftnefs  this  only  proves,  that  {nv)  there  were 
diftrifts  (as  the  Wealds  of  Kent  and  Suffex)  in  which  by 
cuftom  no  tithe  of  wood  was  or  now  is  payable,  and  that 
therefore  a  county,  or  a  hundred,  not  {x)  a  parifh  or  a  few 
contiguous  parifhes,  may  prefer ibe  for  that  exemption. 
Laftly,  as  to  its  being  (j)  urged,  that  where  tithes  are  paid 
for  things  which  yield  no  annual  profit  they  mud  be  due  by 
cuftom,  Lord  Haidwicke  C.  has  declared  that  at  common  law ^ 
and  by  general  rights  copfe  wood  or  Underwood  is  fubjed  to 
tithe,  becaufe  from  the  nature  of  it  the  law  takes  notice 
that  it  is  to  be  cut  and  let  grow  again  in  fome  certain  courfe, 
though  that  renewal  be  not  annual.  However^  therefore,  the 
point  was  formerly  underflood, we  may  now,itfeetns,conclude 
on  this  high  authority,  that  of  all  fuch  wood  as  is  not  pro- 
tected by  the  declaratory  ftatute  of  fyha  cadua^  tithes  are 
due  at  common  law,  and  by  general  right, 

(«)  GwilCg.  extent foever  it  maybe  Gwill.  ^73. 

(«y)    It   feemt   fo    underftooa,    Johnfon  v.  Bois,  without  fpeclfyiLg 
Degge,  p.  IX.  c.  4.  near  the  end,        any  kind  of  tithe  in  pirticuiar. 

(«)  3  Anftr.  70a.    Gwill.  144!.         t  \     x/t  ^  -.     ti 

^T    1  t?j      J       v     11     y  0^)  4  Mod.  344  Gwdl.  ^p. 

Nagle  f.  Edwards,     G will.  1509.        ^'^  ''^^  ^' 

15U.  MantcUv.  Paine,  nor  a  Town*        (^)   ^^^  SiS.        W*Uon  f* 
«  of  Wood  or  eny  other  titbs,"  a     '^^^^ 
Inft.  645.  not  a  ^Liberty  of  what 

Ha  It 
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\  is  ob&rvable^  that  this  (s)  ftatnte  45  £.  5.  c.  3.,  triiich 
pafled  in  the  (tf)  then  cttftomarj  manner  of  enaftbg  Iaw$ 
by  petition  and  anfwer  thereupon,  was  queflkmed  by  the 
clergy,  who  pretended  that  it  did  not  pafs  as  an  zGl  cf  parlia- 
ment, but  only  as  an  {b)  ordinance,  and  confequently  not 
binding.  However  {c)  a  variety  of  reafbns  have  been  urged 
10  demonftrate,  that  it  is  entitled  to  be  confidered,  and 
always  has  been  confidered  as  an  a£l  of  the  fupreme  legif- 
lature,  before  {d)  the  ena£king  of  which,  much  ccHitroverfy. 
had  prevailed,  and  divers  petitions  had  been  exhibited  in  par- 
fiamait  relative  to  this  fubjed :  But  the  queftion  has  beea 
long  at  reft,  and  the  ftatute  with  its  judicial  interpretations 
}p%  continued  to  be  tfase  rule  of  decifion ;  having  {e)  in  the 
ibrtyfeventh  year  of  the  fame  reign  received  a  parliament 
tary  confirmation ;  nor  do  the  clergy  appear  in  any  degzee 
to  have  fhaken  it  by  the  fubfequent  petitions^  which  they 
continued  to  prefent.  For  as  to  (/)  the  refolution  or  ordi- 
itsuice  refened  tb  in  the  begmning  of  this  chapter,  whatever 
6redit  is  due  xo  that  entry  ^),  it  contains  nothing  re- 
pugnant tp  the  above  mentioned  ftatute,  which  (£)  is 
treated  as  declaratory  merely  of  the  antecedent  eommox\, 
hw. 

By  this  ftatute  then  cf/yha  cadua  it  is  in  effc A  ^cclared^ 
that  gro&or  great  vsrood  of  the  age  of  twenty  or  forty  years» 
or  of  greater  age,  is  essempt  from  the  payment  of  tithes* 
The  a&  is  very  ably  expounded  by  Lord  Hardwicke  C»  in 
^ving  Judgment  iii  a  (0  caufe  inftituted  chiefly  for  an  ae* 

(s)  Degge,  p.  X 1 .  c  4*  f«ems  fopppfed  prior  to  the  ftatute 

(a)  X  Via.  Led.ii5«^  oFj^/da  r^^W/i  though  fixed,  slnft* 

(*)  Ibid.  ax.  <S45-  ^  ^^  m  7R.  s. 

iO  Degge,  p.  1 1 .  e.  4.  (I)^  Inft.  64J. 

(rf;  3  Inft.  Aft.  (i)  a  Inft.  6^7^  Gwill.  831.  x« 

{e)  2  Inft.  643.  Owffl.  5,  C  7.  gallon  v.  Tryon. 

(/)  6ibs.t.»fx.  c.  J.  PKB.ixp.  •  (i)  GwiU,827.  Walton  ▼.  Tryon. 
%  Leon.  80     In  the  hft  book  it 

-•  count. 
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count,  and  fatisfadk>A  ^  and  for  the  tithes  of  the  loppings 
«f  antient  potlard,  oaks»  and  alhe^i,  and  for  the  like  account 
and  fatisfa&ion  of  and  fc^  as  well  the  bodies  of  the  treet 
as  the  tops  of  i>eech  wood :  Firll,  as  to  what  fhall  be  deemed 
grofs  wood ;  this  is  explained  to  mean  fuch  trees  as  are  (J) 
timber  by  the  common  law  throughout  England,  namely, 
oak,  aih,  and  elm  ;  or  fiich  as  are  timber  by  the  eftabliflied 
cuftom  and  reputation  of  the  coentry,  which  may  be 
the  cafe  of  beeches  and  other  trees,  but  not  to  include  trees 
cccafionally  ufed  for  flight  repairs,  like  (i()  hornbeam  or^ 
maple;  the  fiabfequent  application  after  felling,  without 
proof  of  fudi  cuAom,  not  deciding  the  tithable  quality  of 
iSie  wood. 

Of  all  fuch  timber^ees  as  I  have  juft  defcr&ed,  being  of 
the  age  of  twenty  years  or  above,  and,  thereupon  bemgpri«» 
vileged  by  the  ftatute,  no  tithes  are  payable  either  4sf  thebo* 
dies,(/;  bark,  lop3,  or  tops  for  whatever  ufe  (^v)  tliey  arecut^ 
with  the  exception  of  thefe  inftances  in  which  a  fraud  is  ac-* 
<ually,  or  may  probably  be  committed  on  the  parfon.  This 
exception  is  illuftrated  by  a  dedfion  of  Lord  Hardwicke,  C* 
who  held  that  if  (n)  a  man  has  a  wood  which  is  properly  a 
copfe  wood,  with  a  £ew  timber-trees  in  it,  of  above  twenty 
years  growth,  and  wImi  he  cuts  the  copfe  wood,  he  makes 
a  few  loppings  of  th^  trees^  and  binds  them  up  promif* 

(j)  ^Vku  led.  aS.    Dcgge,  p.  (m)  Though  Bunh.  99.  n.  cites 

H.C.4.  i.Ioft  5J.a.  c^tsamtra. 

(i)  GwiU.  829.  pL  47a  Owill.  (")  GwiB.  837.  8,  Lord  Hard. 

13s.  Soby  V.  Molint.  D^ge»p.  if.  ^^^  ^^  «  Cro.  347-  ?uckhurft 

e.4.  HI-   «i  »  Infl.643.  cmtra.  ^-  Ncwjiton,  n.  ibid.    If  the  cafe 

but  fee  GwOL  832.  There  can  be  no  ihouldbethoughtiiotfidljtocoaie 

doubt  hornbeam  it  not  timber  by  »P^o  aUfor  which  it  k  adduced* 


the  generalhiw,  though  it  ieemt  it  the  doarine  maj  well  reft  upon 

IMy  poSbly  be  fo  by  cuftom^  fee  Lordihip'i  own  hi^  authorityi  the 

dib  a  P.  Wma.  6q6*  report  of  the  prioc^al  cafe  in  GwilL 

(/)  DoA.  ft  Stud,  dial  ll«  c*  55*  being  taken  from  a  manofcript  be^ 

ll«Co«4y.at  longing  to  the  fiunily* 

H3  xttouHy 
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cuoufly  together 9  fo  as  it  is  almofl;  impoflible  to  diftinguiih, 
and  feparate  the  one  from  the  other,  the  parfon  may  demand 
tithes  of  the  whole.  But  ihen  he  muft  (hew  the  fpecial 
matter,  that  the  timber  was  fo  intermixed  that  he  could  not 
do  otherwifc  j  and  this  is  right,  becaufe  it  was  the  owner's 
fault.  '  On  another  occafion,  the  like  coniiderations  were 
apparently  carried  to  more  unqualified  conclufions :  For 
according  to  what  is  judicially  laid  down  in  one  of  our  old 
(o)  reporters,  if  woods  confiding  chiefly  of  timber-trees*  with 
bu(hes  and  underwood  intermixt,  are  cut  down  and  made 
into  feggots  promifcuoufly ,  it  not  being  worth  while  to  fepa* 
Tate  the  one  fpccies  from  the  other,  the  timber^trees  fliall 
privilege  the  whole  j  but  if  the  woods  are  moftly  of  fallow^ 
and  diiFerent  forts  of  underwood,  and  here  and  there 
fparjtm  grows  an  oak  or  other  timber  tree,  and  all  are  cut  ' 
down  and  made  intb  faggots  indifcriminately,  the  whole  is 
to  pay  tithes.  This  I  believe  was  the  origin  of  the  dodrine 
ox  making  the  major  part  the  criterion  of  the  whole,  which 
is  adopted  by  {p)  feveral  compilers  on  the  fubjed,  though 
Dr.  Bum  fays  it  can  only  be  an  argument  of  convenience, 
.  and  cannot  in  any  refpeft  alter  the  nature  of  the  tithe. 

Timber  (y)  trees  of  above  twenty  years  growth,  having 
once  acquired  exempdoil  from  tithes,  retain  it,  though  at 
the  time  of  felling  they  are  become  dry  and  rotten,  fit 
only  for  nrebote  or  fuel,  and  not  to  be  ufed  for  the  pur- 
pofes  of  limber,  fuch  being  called  dotards  ;•  and  though  of 
late  they  may  have  been  lopped  once  in  every  feven  years, 
as  the  bodies  are  privileged,  fo  are  the  branches.    In  a  cafq 

(i>)  «  Leon.  79.  Dawi  v.  Mollins.  But  fee  i  Sid.3co.  Cornell  v.  Haws* 

but  fee  the  cafe  'at  cited  in  Euck-  Gwill.  834. 

hurft  v.^Iewnton,  I  Cro.  347.  and  (^n,  Cro.  477.  Ram  t.  Patcnfon. 

GwiH.  529.  Turner ▼.  Smith.  GwiJl.  833.  Mo.  908.   Gwll  54a- 

{f)   Gibs.  t.  XXX.     c.  3.    667.  Biggfi   v.  Martin,  contr.    But  fe« 

Aylpar.j.  can.    [5O5»^0  -Degge,  Gwill.  S34.  See  alfo  Witherington 

p.  I  I.e.  4.    3  Bttrn.  eccl.  1,  433.  y.  Harris.  GwiU.  584. 

aot 
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not  (r)  lonp  fubfeqaent  to  that  in  which  ihc  above  refolu- 
tions  were  pronounced,  the  coutt  again  held,  that  the 
boughs  of  timber  trees  above  twenty  years  growth  were  not 
tlthable,  notwithftanding  the  decayed  ftate  of  the  parent 
tree :  but  that  although  of  a  tree  being,  once  of  twenty 
years  growth  and  never  having  been  lopped,  and  then  after, 
the  twenty  years  being  lopped,  every  ten  or  every  feven 
years,  tithes  were  not  payable  for  thejops,  yet  if  a  timber- 
tree  is  lopped  before  it  is  of  twenty  years  growth,  (j)  and 
afterwards  it  is  lopped  every  ten  or  feven  years,  tithes  fliall 
be  paid  of  fuch  lops,  becaufe  it  had  never  acquired  the  pri- 
vilege. Thefe  decifions  had  the  ratification  of  Lord  Hard- 
wickc,  C.  in  his  judicial  argument  on  the  occafion  above 
alluded  to.  But  v/e  find  (/)  him  contradifting  one  pait 
of  the  pofitions  of  Sir  (a)  Edward  Coke,  which  on  this,  as 
OH  other  fubjefts  have  in  general  had  the  fanftion  of  fubfe- 
qaent determinations;  namely,  that  tithes  (hall  not  be  paid 
for  the  germins  or  branches  which  grow  out  of  the  roots  of 
felled  timber-trees  of  what  age  foever,  for  that  the  root  is 
parcel  of  the  inheritance.  The  contrary  rule  (v)  hisLord- 
ihip  reprefents  as  having  fince  prevailed,  becaufe  great  part 
of  the  copfes,  or  underwoold  of  the  kingdom  are  germins 
from  fuch  (tools  of  timber-trees,  and  the  oppofite  dodrine 
would  deprive  the  clergy  of  tithes  of  many  underwoods. 
Then  to  the  queftion,  what  is  the  difference,  whether  the 
germins  grow  from  the  (tools  of  trees  entirely  cut  down, 
or  from  the  tops  of  trees  that  have  been  only  headed  and. 

(r)  Mo.  908.  Broke  ▼.  Rogers.        (/)  Gwill.  832. 

GwiH.  833*  '    t  \     1  a.  A 

(0  Bat  what  if  it  ccafcB  to  be     ,   ^"^  *  ^''*'  ^«- 

lopped  for  tweatyyears  focceffively  \        {y)  Wood  gtowing  oa  ilnbs,  or 

It  it  (aid  to   become  timber,  and  fiems  is  tithable^  GwilL  5a9.  Tu;> 

prinleged,  i  R.  A.   640.   Degge;  ner  t.  Smith. 

p.  X I .  c.  4.  tanun  quart,  ^ee  Gwill. 

H  4  lopped  ? 
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lopped  \  he  anfwers,  that  in  the  firil  cale  there  is  no  tree 
remaining  v^hence  they  may  derive  the  privilege ;  in  the 
other  there  is.  As  to  the  oaks  in  queftion^  he  admits,  that  if 
they  were  topped,  and  made  pollards  before  they  attained  the 
age  of  twenty  years,  and  have  continued  to  be  leaped  in 
the  courfe  of  falls  ever  fince,  they  wilt  be  liable  to  tithes. 
Therefore^  this  being  a  quefljon  of  fad  when  he  came  to 
the  decree,  he  offered  the  plaintiff  an  iffue  for  a  jury,  to 
determine,  namely,  whether  thefe  trees  werie  lopped  before 
twenty  years  growth,  or  not.  As  to  the  demand  for  tithe  of 
beech  wood,  it  not  being  difputed,  but  that  it  was  above 
twenty  years  growth ;  he  faid,  that  alfo  then  depended  upon 
the  queflion  of  hOi  whether  beech  be  timber  by  the  cuflom 
of  the  country ;  and  his  Iprdfhip  thought  the  terms  of  tliis 
iffue  fhould  be  whether  by  cuflom  ufed  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  beech  trees 
growing  within  the  parifh  of  Mickleham,  of  \duch  the 
plandflF  was  re£tor,  are  and  have  ufed  to  be  deemed  tiuiber.^ 
This  might  be  found  according  to  the  truth  of  the  cafe> 
and  confining  it  to  die  parifh  would  prevent  any  difficulty 
in  refpcft  to  the  precife  limits  of  the  place :  indeed  to 
dired  the  enquiry  through  a  wider  diflrid  might  be  pro* 
du£tive  of  contrariety,  as  well  as  uncertainty.  A  third  iffue 
not  relative  to  this  fpedes  of  tithes  was  propofed  to  the 
plaintiff  to  ele£t  whether  he  would  try  it  or  not,  who  having 
finally  waived  trying  any  of  the  iffues,  his  whole  bill  was 
difmiffed,  but  without  cods.  This  judgment,  and  the  argu« 
ments  contained  in  it  embrace  the  moil  material  points  ia 
the  law  concerning  the  tithe  of  wood. 

There  is  a  ihort  note  of  a  {w)  cafe  in  an  old  reporter 
fimply  ilatingy  that  young  oaks  under  twenty  years  growth, 
apt  for  timber  in  time  to  come»  fhall  not  render  titbe&  It 
is  difficult  to  conceive  what  could  have  been  in  coniroverfy 

« 

(w)  WnjT.  Ckach.  MO' 9*8. 

on 
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dn  rius  occafioA :  if  lopped  under  that  age^  diey  were 
"always  deemed  tirhable.  '^1  he  fame  is  the  cafe  of  acornt 
from  oaks  of  any  growth.  Afh  and  elm  are  upon  the  lame 
footing  as  oaks»  and  fo  are  fuch  trees  as  are  timber  merely 
by  the  reputation,  and  cullom  of  the  country.  Therefore 
(x)  h  has  been  decided,  that  billets  and  faggots  we^e  ex* 
empt  from  the  payment  of  dthes,  for  that ,  the  iame  were 
eut  from  trees  of  above  the  growth  of  twenty  years  before 
they  were  made  pollards;  without  difcriminating  between 
oaks,  and  other  timber*tree$ ;  and  where  the  trees  are  clearly 
of  a  fpccies  to  be  denominated  timber,  the  court  has  de« 
clared  {a)  they  would  prefume  the  trees  to  be  ab&ve  twenty 
years  growth,  unlefs  the  plaintiff  demanding  tithes  proves 
the  contrary. 

The  tithes,  to  wWch  the  <iuality  of  timber  is  moft  com* 
monly  afcribed  by  the  ctiftom,  and  reputadon  of  places  in 
which  they  grow,  arc  (j^.  beeches.  Birches  (2)  may  by  the 
jQone  means  be  privileged  from  tithes*  Many  {a)  other  tree^ 
namely,  horfechefiiuts,  limes,  afpen,  and  cherry  trees  and 
tdllows  feem  to  ifamd  in  the  £une  predicament,  that  is,  they 
aire  capable  of  the  fame  exemption  by  proving  the  ciiftom 
of  the  country.  On  the  sontrary,  fome  trees  {h)  as  alders^ 
hazels,  hollies,  and  others,  are  of  fo  mean  account  in  tfai( 

(jf }Gtn]L 84.xMorden  v.  Eoight.  («)  Mo. 907.  Fofter  ▼.  Peaooek, 

(4i)Buab.  226.  GwiU.  645.  Llojd  Mo.  8  a.  a  P.  Wxnt.  606.  %  luft. 

V.  Mackworth.  3  Bum.  EccL  L  645.  tmitra. 

4)  I  Axft  that  in  many  places,  wbere  ^)  a  P.  Wms.  $o&  GwiB.  5^7. 

wood  is  plentiful  and  growt  freely,  Wri^tt.  Powle,  Hob.  2  tg.  Gwill. 

it  it  tne  cuftom  to  eftimate  the  fame  j ^g.  „.  rJuffly  v.  Pindar  2  RoL  R. 

by  meafnrin^  round  the  middle  part  g^^  ^  to  cherry,  aOi,  and  beeck 

of  tbe  tree,  and  if  it  is  h  inches  in  ^^^  ^^  j^  is  added,  thatafpetm^ 

oicumW,  .t  ,s  d««ed  of  ao  ^^  ft^  ,„^^,,  which  ti«  for  the 

j^figrowth^rfunderthatmeafuie,  ^^^rf^^^j^ 
it  18  acoeanted  ■nderwood. 

M  1R0LR.355.  OwaL35g.B.  (*)  Degge.p.  II.  c.4.  ixGwiO. 

]Lapthorne  v. fee  Bibye  t.    5+3' 6*>^  »•*'«*«* 

Hnzky.  Bub.  t^t.  GwSL  657.  a. 
{dj  Mi. 

6*  tefpea 
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refped,  that  no  cuftom  or  rqputatibn  as:  to  them  appears, 
ever  to  have  been  fet  up,  or  infifted  oil.  Thofe  of  this  lafl 
mentioned  defcription,  of  what  age  or  bignefs  foever,  artf 
regularly  to  pay  tithes,  " 

Although  as  we  have  fcen  the  bark  of  timbier-trees  is  not' 
tithable,  tithes  (r )  fhall  be  paid  .of  the  mad,  and  acorns, 
becaufe  thefe  are  of  annual  increafe.  But  (^  where  the^ 
acorns  fell  from  the  trees,  and  were  eaten  by  the  owner's 
pigs,  a  fuit  in  the  ecclefiaftical  court  for  tithe  of  them 
was  reftraincd  by  prohibition,  for  in  order  to  become  tithable, 
they  muft  be  gathered  and  fold,  and  then  {e)  they  muft  be' 
tithed  it  feen^s  like  other  things  plucked  by  the  hand,  by 
meafure,  or  weight. 

.  'It  has  been  (/)  decided  thatbroom  made  into  bavins,  and 
that  wood  growing  in  hedge-rows, are  tithable.  This  ig)  doc-, 
trine  as  to  the  latter  has  been  carried  fo  far,  that  it  has  not 
been  allowed  to  be  exempted  from  paying  tithes  by  prpof  of 
a  cuftom.  in  the  parifh  to  that  effed,  for  that  there  is  no  dif-. 
ierence  between  wood  in  copfes  and  in  hedge-rows;  and  fuch. 
a  cuftom  or  prefcription  amounts  to  a  claim  of  bemg  dif^ 
charge^  from  tithes  without  making  any  fatisfadHon  in  lieu 
Qf  them,  and  is  void  in  itfelf.  This  determination  adds  force 
to  what  was  befpre  argued ;  namely,  that  tithe  oifylva  cadua 
doer-  pot  depend  upon  afErmative  ufage,  but  is  due  dejtire^ 
by  the  general  law,  thoygh  it  may  be  prefcribed  againft  in  . 
certain  kno^  and  extenfive  diftrids,  as  the  wealds  of  Kent, 
and  Sufiex.     As  to  {B)  fruit  trees,  if  the  parfon  has  had  '  • 
tithe  of  the  fruit  produced  from  them,  and  the  owner  after- 
wards cuts  down  the  trees,  and  of  their  wood  makes  billets  ^ 

(0  Dcgge,  p.  II.  c.  4.  IX  Co.        (xJ  Gwill.  1508-9. 1511.   Map. 
49,  a.     '  ■    '       '     '  tell  ▼.  Paine. 

(d)  Lit.  40.  Gwill.  428.  Anon.  *       (£)  2  loft.  651.  Baxter  ▼.Hopes,- 
•(#)  Gwill.  1354.  Knight  V.  Hal-    2  Inft.  652.  j  R.A.  641,.  Wood- 
fey.  Inft.  168,  ,  . 

(/)  CwiB. 54a.  Bigge  ▼.  Martin. 

and 
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and  &ggots,  W'hich  he  fells,  he  is  not  bound  to  pay  tithe  of 
fuch  billets  and  faggots.  Rolle  aiTigns  as  a  reafon,  that  it  is 
not  a  new  encreafe.  It  is,  indeed,  the  deliruftion  of  ihc 
fubject  from  wliich  any  future  annual  renewal  istofpring; 
but  fuch  is  the  cafe  of  all  trees  not  being  timber  com- 
pletely felled  in  thinning  copfes,  and  made  into  faggots  for 
falc.  Perhaps  then  the  priiicij)Ie  difclofed  by  Sir  Edward 
Coke,  from  ys  hom  he  takes  the  doftrine,  is  the  founder ;  and 
iie  tells  us,  it  is  becaufe  the  fruit  and  the  faggots  f  rthconfi* 
ing  from  the  fame  trees  are  not  of  feveral  natures  like  fi  uiit 
and  com  growing  in  the  fame  orchard,  which  are  botb 
tithable.  On  the  other  hand,  if  a  man  have  (/)  a  nurfery 
ground,  out  of  which  he  fells  fruit,  and  other  trees  to  be 
tranfplanted  into  another  parifh,  he  (hall  pay  tithe  of  them: 
For  though  the  trees  are  parcel  of  the  freehold,  while  they 
continue  in  the  foil,  being  fevered  from  it  in  order  to  be 
tranfplanted,  they  ceafetobe  fo,in  the  fame  manner  as  carrot 
roots  or  the  like;  and  if  they  were  not  tithable,  theparfoa 

.  by  means  of  fuch  nurferies  might  be  defeated  of  his  dues 
from  great  part  of  the  land  In  his  pariHi.  RoUe  who  argued 
this  cafe,  in  his  report  of  it  mentions  afhes,  which  at  twenty 
years  growth  are  undeni^tbly  privileged  as  timber,  but 
irhich  by  this  authority  appear  when  fold  in  this  young 
ftate  for  tr;)nfplanting  to  be  tithable.  Byiy  )a  fubfequent  de* 
termination,  the  matter  is  carried  (bmewhat  farther,  it  being 
held,  that  nurfery  plants  fold  and   tranfplanted  within  tb^ 

fame  parijh  are  titheable  alfo;  and  I  apprehend,  with  as  much 
reafon  as  any  other  product  of  the  earth  fold  and  made 
profit  of  am6ng  the  parilhioners  inflead  of  being  carried  to  a 
iQore  diflant  market.    But  as  to  what  is  faid  in  this  lail  cafe 


(f)  W.  Jones.  416.  Gwill.  501.  arg.  tol)efull  of  bad  law,  GwilL' 

Gibbs  V.  Wybonne  S.  C.  more  fuUy  Z2 14.  Adams  v.  Waller. 

Ttported  3  CfQ.  53^.  1  R,  A.  637.  0")  Hard.38o.GwiU,JX5*  Grant 

f  1. 6.  but  this  pi.  19  faid  by  couofel  t.  Hedding. 
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the  cattk  of  gnefts)  is  to  be  paid  to  the  parfon,  and  then 
he  adds,  that  tithes  of  barren  cattle,  by  which  hemuftmean 
the  occupier's  own  cattle,  are  due  of  common  right,  accord- 
ing  to  the  value  of  the  land  after  the  rate  of  two  fhillihg^ 
in  the  pound,  becaufe  fuch  tithes  cannot  be  otherwife  valued, 
or  accounted  for,  but  he  admits  that  by  cuftom  or  prefcrip- 
tion  fuch  tithes  may  be  paid  in  another  manner,  as  by  the 
^re:  Where  no  fuch  cuftom  obtains,  it  may  be  difficult  to 
fuggeft,  and  adopt  a  better,  or  more  convenient  mode  of  va.- 
luation  than  this  of  two  ihillings  in  the  pound,  or  a  tenth 
of  the  rent  or  value  of  the  land;  a  rule  which  appears  (r)  to- 
have  generally  prevailed.  But  {s)  whether  even  this  cri- 
terion bepcrfeftly  juft,  may  perhaps  be  queftioned,  becaufe 
the  quantum  of  the  rent  is  not  in  the  conufance  of  the  parfon4 
and  becaufe  as  to  the  value  of  Jie  land  he  ought  not  to 
be  under  a  neceffity  every  year  of  trying  that  faft  on  any 
difference  between  him  and  bis  pariihioners,  at  the  peril  of 

QO^  s* 

Wood  has  been  flated  not  to  be  tithable  oicotnmon  rights 
and  confequently  may  fcem  not  to  belong  to  the  prefex^ 
chapter  :  I  (hall  briefly  difcufs  this  point.  In  (/)  or  about  th| 
feventeenth  year  of  the  reign  of  Edward  the  chird,  a  f  anofi 
was  made  at  a  provincial  council  under  Archbifhop  Strata 
ford,  that  tithes  &ould  be  paid  oifyha  cadua.  Hence  (^ 
It  is  argued^  that  if  the  tithes  of  wood  had  been  due  *  o^ 

(r)  Bunb.  I.    Smith V.  Jfthnfon.  (9)4Mod.  344,   Owfll.  557,.^^ 

fo  decreed  Hawkm»  v.  Joyce,  Marg.  Hicks  v.  Woodefon.  See  l^unb.  6 1 . 

if  Johnfini  t.  Firebrtce,  Gwill.  660.  Gwill.  61$.  Jordan  v.  Cotity;  tithts 

though  in  the  principal  cafe  tlicre  are  due  of  J/yiva  cttdua  t>y  tlie  bMr  9£ 

reported  1 8w  '^.  only  in  the  pound     England.  Bontoa  t  HurlWr..  ^r^Bar- 

*••  .  ..  -.•  ^        ^  'J 

on  the  rent  wat  allowed^  but  on  nard,7i.  But  the  reporter  is  of  little 

what  ground  does  not  appear.  credit.    See  however  Gwill,  1361. 

(r)  See  Grwifi   587.   Startup  t.  Knight  v.  Halfey,  fecniing  to  im. 

Dode-idge.  ply,  that  ii^ood  is  no']l))»fe«  Uipp^fed 

(/)  Degge,  p.  I X.  c.  4.    ■  to  be  titlT^ble  by  cuftom  only. 

'-  \  ,  comnvon 
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common  right,  for  what  purpofe  was  that  canon  pafled  i 
It  may  bcanfwered,  that  the  canon  ought  perhaps  to  be 
confidered  as  declaratory,  and  not  introducllve  of  a  new  regu- 
lation, the  term  ufed  being  "  declaramus**  not  ^^Jlatuimus^* 
fo  far  the  reafoning  appears  not  to  be  conclufive.  Then 
if  is  added,  that  there  was  a  petition  in  parliament  that  fame 
year,  which  (t/)  petition  was  couched  in  the  followmg 
terms ;  "  the  commons  pray  that  no  man  be  drawn  in  plea 
*'  in  court  chriftiali  for  tithes  of  wood^  orunderwoodj  except 
"  in  places  where  fuch  tithes  have  ufed  to  be  paid.  Anfwer, 
"  let  it  be  done  of  this  as  it  hath  been  done  heretofore." 
But  in  ftriftnefs  this  only  proves,  that  (^)  there  were 
diftridls  (as  the  Wealds  of  Kent  and  Suflex)  in  which  by 
cuftom  no  tithe  of  wood  was  or  now  is  payable,  and  that 
therefore  a  county,  or  a  hundred,  not  {x)  a  parifli  or  a  few 
contiguous  parifhes,  may  prefcribe  for  that  exemption. 
Laftly,  as  to  its  being  {y)  urged,  that  where  tithes  are  paid 
for  things  which  yield  no  annual  profit  they  mufl:  be  due  by 
cuftom,  Lord  HaiKlwicke  C.  has  declared  that  at  common  law ^ 
and  by  general  right y  copfe  wood  or  underwood  is  fubjeft  to 
tithe,  becaufe  from  the  nature  of  it  the  law  takes  notice 
that  it  is  to  be  cut  and  let  grow  again  in  fome  certain  courfe, 
though  that  renewal  be  not  annual.  However^  therefore,  the 
point  was  formerly  underftood, we  may  now,itfeetns,conclude 
on  this  high  authority,  that  of  all  fuch  wood  as  is  not  pro- 
teded  by  the  declaratcxfy  ftatute  of  fylva  cadua^  tithes  are 
due  at  common  law,  and  by  general  right, 

(II)  GwilL  3«  extent  foever  it  may  be  Gwill.  i?75, 

(w)    It    fcemt   fo    underftood,    Johnfon  v.  Boia,  without  fpecifyiLg 
Degge;  p.  1 X,  c.  4.  near  the  end.         any  kind  of  tithe  in  particular. 

(«)  3  Anftr.  70a.    Gwill.  1441.         ,  .      ...  ,^    ,,. 

*.T    ,  «.3       3       -^    .«  Cy)  4  Mod.  344.  Girdl.  cC''. 

Naglc  «.  Edwards,     GwiU.  X509.        ^'^  ^  ^^ 

1511.  Mantcilv.  Paine,  nor  a  Town'        (^)   ^wilL  SiS.        W*Uoa  f* 
«  of  Wood  or  0ny  other  tithtr  i    '^^®"' 
Inft.  645.  not  a^LS^ertyof  what 

Ha  It 
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\  is  obfctvablc^  that  this  (g)  ftatiitc  45  E.  5.  c.  3.,  tdiich 
infled  in  the  {a)  then  cufloznarj  manner  of  enadbg  law$ 
by  petition  and  anfwer  thereupon,  was  queflioned  by  the 
clergy,  who  pretended  (hat  it  did  not  pafs  as  an  ad  cf  parlia- 
ment, but  only  as  an  {b)  or^anee,  and  confequently  not 
binding.  However  {c)  a  variety  of  realbns  have  been  urged 
to  demonftrate,  that  it  is  entitled  to  be  confidered,  and 
always  has  been  eonfidered  as  an  a£l  of  the  fupreme  legif- 
lature,  before  {d)  the  enading  of  which,  much  controverfy. 
had  prevaSed^  and  divers  petitions  had  been  exhibited  in  par* 
fiam^it  relative  to  this  fubje& :  But  the  queftion  has  beea 
long  at  reft,  and  the  (latute  with  its  jucUcial  interpretations 
Ipz  continued  to  be  xbfi,  rule  of  decifion ;  having  {e)  in  the 
forty- feventh  year  of  the  fame  reiga  received  a  parliament 
tary  confirmation ;  nor  do  the  clergy  appear  in  any  degree 
to  have  ftaken  it  by  the  fubfequent  petitkms^  which  they 
continued  to  prefent.  For  as  to  (/)  the  refolution  or  ordi- 
ifiuice  referred  tb  in  thebegmniagof  this  chapter,  whatever 
Credit  is  due  xo  that  entry  (;),  it  contains  nothing  re- 
pugnant tp  the  above  mentioned  flatute,  which  (£)  is 
treated  as  declaratory  merely  of  the  antecedent  eommoo^ 
hw. 

By  this  fiatute  then  cijjfha  cdtdua  it  is  in  effeA  4eclared9 
that  grob  or  great  wood  of  the  age  of  twenty  or  forty  years, 
or  of  greater  age,  is  exempt  from  the  payment  of  tithes. 
The  a£l  is  very  ably  expounded  by  Lord  Hardwicke  C»  f  n 
giving  Judgment  iti  a  if)  caufe  inftituted  chiefly  for  an  ae* 

\%y  Degge,  p.  X  t .  c  4«  feems  fappofed  prior  to  the  ftatute 

{a)  2  Via*  X«e£Ls;.-  ^i/yha  cmdna  though  fixed.  2  Inft* 

{h)  Ibid.  31.  <S45.  fo  late  as  7  R.  2. 

(/)  Degge,  p.  1 1.  c.  4.  Cr)  a  Inft.  645. 

W>  2  Inft.  64s.                   /  (i)  3  Inft.  64a.  Gwill.  8ji.  i« 

(r)i|Inft.645.  Owai.5,6;7.  ^alton  v.  Tiyon. 

(/)  Gibi.t.xtx.  c.  J.  FNB.ixp.  •  (1)  Gwill,827,  Walton ♦.  Tryon. 

2  Leon.  80     In  the  laft  book  it  "     ' 

"•  •     -  count. 
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count,  and  fatisfa&ion  <^  and  for  the  tithes  of  the  loppings 
t)f  antient  potlard,  oaks,  and  afiie?^,and  for  the  like  account 
and  fatisfziftion  of  and  fcx*  as  well  the  bodies  of  the  treel 
as  the  tops  of  beech  wood :  Firft,  as  to  what  fhall  be  deemed 
grof$  wood }  this  is  explained  to  mean  fuch  trees  as  are  ij) 
timber  by  the  common  law  throughout  England,  namely, 
oak,  aih,  and  elm  ;  or  fiich  as  are  limber  by  the  eftabliihed 
cuftom  and  reputation  of  the  coentry,  which  may  be 
the  cafe  of  beeches  and  other  trees,  but  not  to  include  trees 
occafionally  ufed  for  flight  repairs,  like  {k)  hornbeam  or  ^ 
maple;  the  (ubfequent  application  after  felling,  without 
proof  of  fudi  cufiom,  not  deciding  the  tithable  quality  of 
lihe  wood. 

Of  all  fuch  timber-trees  as  I  have  juft  defcr3}ed,beiiig  of 
the  age  of  twenty  years  or  above,  and,  thereupon  being prU 
vilegedby  the  (latute,  no  tithes  are  payable  dther  i^thebo* 
dies,(/)bark,  lopd,  or  tops  for  whatever  ufe  (n)  t!h^  arecut^ 
with  the  exception  of  thofe  inflances  in  which  a  fraud  is  acw 
tually,  or  may  probably  be  committed  on  the  parfon.  This 
exception  is  illuftrated  by  adedfion  of  Lord  Hardwicke,  C« 
who  held  that  if  {»)  a  man  has  a  wood  which  is  properly  a 
copfe  wood,  with  a  few  timber-trees  in  it,  of  above  twenty 
years  growth,  and  when  he  cats  the  copfe  wood,  he  makes 
a  few  loppings  of  th^  tree^  and  bind9  them  up  promif* 

<;)  3  Vsu  lea.  aI.    Degge,  p.        (m)  Though  Bunh.  99.  o.  cxtet 

11  •  G.  4.  I .  Inft  53.  a.  ^^^  ^«"'~- 

(i)  Owill.  829.  pL  470.  GwiH.        (•)  Gwill.  83;,  S,  Lord  Hard. 

13s-  Soby  V.  Molina.  D*ggc,p. «.  ^icke  citce  i  Cro,  J47.  Bockhurft 

«,4-  a4i.  ft  %  Inffl.643.  cmtra.  ▼•  Ncwnton,  n.  ibid.    If  the  cafe 

bat  be  GwiH  8]2.  There  can  be  no  ihoQid  be  thought  not  fiilljr  to  come 


doubt  hornbeam  it  not  Umber  by  »P*o  aUforwhich  it  ia  adduced* 

the  gencnlhw^  though  it  leems  it  the  doarinemay  wellitft  upon  hia 

IMy  poSUy  be  fo  by  cuftomj  liec  Lordfliip't  own  hi|^  authority>  the 

aUb  a  P*  Wma.  606.  report  of  the  prindpalcafe  in  GwilL 

(i)  Dod.  ft  ^tttdt  diaL  II.  c  55.  being  taken  ftom  a  maoufcript  be^ 

!!•  Co.  4y.  at  longing  to  die  fiuuly* 

H3  xuoully 
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cuoufly  together,  fo  as  it  is  almoft  impoifible  to  diftlnguiih, 
and  feparate  the  one  from  the  other,  the  parfon  may  demand 
tithes  of  the -whole.  But  then  he  mud  fliew  the  fpecial 
matter,  that  the  timber  was  fo  intermixed  that  he  could  not 
do  otherwife ;  and  this  is  right,  becaufe  it  was  the  owner's 
fault.  On  another  occafion,  the  like  confiderations  were 
apparently  carried  to  more  unqualified  conclufions :  For 
aiccording  to  what  is  judicially  laid  down  in  one  of  our  old 
{o)  reporters,  if  woods  confiding  chiefly  of  timber-trees,  with 
bufhes  and  underwood  inter mixt,  are  cut  down  and  made 
into  faggots  promifcuoufly,  it  not  bemg  worth  while  to  fepa» 
i  rate  the  one  fpecies  from  the  other,  the  timber-trees  Ihall 

privilege  the  whole ;  but  if  the  woods  are  moflly  of  fallow^ 
and  different  forts  of  underwood,  and  here  and  there 
fparjtm  grows  an  oak  or  other  timber  tree,  and  all  are  cut 
down  and  made  intb  faggots  indifcriminately,  the  whole  is 
to  pay  tithes.  This  I  believe  was  the  origin  of  the  do£krine 
oi  making  the  major  part  the  criterion  of  the  whole,  which 
is  adoptf d  by  {p)  feveral  compilers  on  the  fubjcfl:,  though 
Dr,  Bum  fays  it  can  only  be  an  argument  of  convenience, 
.  and  cannot  in  any  refpedt  alter  the  nature  of  the  tithe« 

Timber  (jr)  trees  of  above  twenty  years  growth,  having 
once  acquired  exemptioil  from  tithes,  retain  it,  though  at 
the  time  of  felling  they  arc  become  dry  and  rotten,  fit 
ofily  for  iirebote  or  fuel,  and  not  to  be  ufed  for  the  pur- 
pofes  of  timber,  fuch  being  called  dotards  ;•  and  though  of 
late  they  may  have  been  lopped  once  in  every  feven  years; 
as  the  bodies  are  privileged,  fo  are  the  branches.    In  a  cafi; 

(0  %  Leon.  79.  Daws  v.  MolJins.  ^^t  fee  i  Sid-sco.  Cornell  ▼.  Haws. 

but  fee  the  cafe  'as  cited  in  Luck-  Gwill.  834.                                      = 

hurft  v.^Jewnton,  1  Cro.  347.  and  (^n  ,  Cro.  477.  Ram  y.  Patcnfon. 

GwiH.  529.  Turner  ▼.  Smith.  Qwill.  833.  Mo.  908.   GwU.  54a- 

.    (/)   Gibs.  t.  XXX.     c.  3.    667.  Biggs   v.  Martin,  contr.    But  fee 

Ayl.par.j.  can.    [5O5»^0  I>eggc.  Gwill.  834.   See  alfo  Witherington 

p,  II.  C.4.    3  Bum.  cccl.  1.  433.  y.  Harris.  GwiU.  584. 

'mot 


Cli.  P7.      Things  Tithahle  of  Common  Rigl^t^  Esf  r.         1^3 

not  (r)  long  fubfequent  to  that  in  which  the  above  refolu- 
tions  vrere  pronounced,  the  court  again  held,  that  the 
boughs  of  limber  trees  above  twenty  years  growth  were  not 
tithable,  notwithft*andIng  the  decayed  ftate  of  the  parent 
tree :  but  that  although  of  a  tree  beings  once  of  twenty 
years  growth  and  never  having  been  lapped,  and  then  after, 
the  twenty  years  being  lopped,  every  ten  or  every  feven 
years,  tithes  were  not  payable  for  the^lops,  yet  if  a  timber- 
tree  is  lopped  before  it  is  of  twejity  years  growth,  (/)  and 
afterwards  it  is  lopped  every  ten  or  feven  years,  tithes  fhall 
be  paid  of  fuch  lops,  becaufe  it  had  never  acquired  the  pri  - 
vilege.  Thefe  decifions  had  the  ratification  of  Lord  Hard- 
wicke,  C.  in  his  judicial  argument  on  the  occafion  above 
alluded  to.  But  v/e  find  (/)  him  contradiQing  one  part 
of  the  pofitions  of  Sir  («)  Edward  Coke,  which  on  this,  as 
on  other  fubjefts  have  in  general  had  the  fan&ion  of  fubfe- 
quent determinations;  namely,  that  tithes  (hall  not  be  paid 
for  the  germins  or  branches  which  grow  out  of  the  rcaU  of 
felled  timber-trees  of  what  age  foever,  for  that  the  root  is 
•parcel  of  the  inheritance.  The  contrary  rule  (v)  his  Lord- 
fliip  reprefents  as  having  fince  prevailed,  becaufe  great  part 
of  the  copfes,  or  underwoold  of  the  kingdom  are  germins 
from  fuch  ftools  of  timber-trees,  and  the  oppofite  doctrine 
would  deprive  the  clergy  of  tithes  of  many  underwoods. 
Then  to  the  queftion,  what  is  the  diiOFerence,  whether  the 
germins  grow  from  the  ftools  of  trees  entirely  cut  down, 
or  from  the  top$  of  trees  that  have  been  only  headed  and. 

(r)  Mo.  90S.  Broke  ▼.  Rogers.        (/)  GwilL  832. 

Gwill.  833.  /    \        T    A    >C 

(/)  Bat  what  if  it  ceafes  to  be  .   ^"^  *  ^^^'  ^«- 
lopped  for  t weaty years  fucceflively?        (a;)  Wood  gtowing  oaftubs,  or 

It  is  faid  to   become  timber,  and  fteros  is  tithable^  GwilL  529*  Tu;> 

pmileged,  i  R.  A.  640.   Degge;  ner  y.  Smith. 
p.  J  I.  c.  4.  tamen  qusrt*  Bee  Gwill. 
165. 

H  4  lopped  ? 
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lopped  ?  he  anfwers,  that  in  the  firil  aJk  there  11  no  tree* 
remaining  whence  they  may  derive  the  privilege ;  in  the 
other  there  is.  As  to  the  oaks  in  queftion,  he  admits,  that  if 
they  were  topped,  and  made  pollards  before  they  attained  the 
age  of  twenty  years,  and  have  continued  to  be  lopped  in 
the  courfe  of  falls  ever  fince,  tliey  will  be  liable  to  tithes. 
Therefore^  this  being  a  queftion  of  fa&  when  he  came  to 
the  decree,  he  offered  the  plaintiiF  an  iflue  for  a  jury,  to 
determine,  namely,  whether  thefe  trees  werie  lopped  before 
twenty  years  growth,  or  not.  A&  to  the  demand  for  tithe  of 
beech  wood,  it  not  being  difputed,  but  that  it  was  above 
twenty  years  growth ;  he  faid,  that  alfo  then  depended  upon 
the  queftion  of  fa£t  whether  beech  be  timber  by  the  cuftom 
of  the  country ;  and  his  lordihip  thought  the  terms  of  this 
iflue  fhould  be  whether  by  cuftom  ufed  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  beech  trees 
growing  within  the  parifh  of  Mickleham,  of  which  the 
plantiff*  was  re£tor,  are  and  have  ufed  to  be  deemed  timber. 
This  might  be  found  accprding  to  the  truth  of  the  cafe, 
and  confining  it  to  the  parifh  would  prevent  any  difficulty 
in  refpcf);  to  the  precife  limits  of  the  place :  indeed  to 
dire&  the  enquiry  through  a  wider  diflrid  might  be  pro* 
du£Hve  of  contrariety,  as  well  as  uncertainty.  A  third  iflue 
not  relative  to  this  fpecies  of  tithes  was  propofed  to  the 
pls^ntiff  to  ele£t  whether  he  would  try  it  or  not,  who  having 
finally  waived  trying  any  of  the  iflues,  his  whole  bill  was 
difmiiTed,  but  without  cods.  This  judgment,  and  the  argu* 
ments  contained  in  it  embrace  the  moft  material  points  in 
the  law  concerning  the  tithe  of  wood. 

There  is  a  ihort  note  of  a  {w)  cafe  in  an  old  reporter 
fimply  flating,  that  young  oaks  under  twenty  years  growth, 
apt  for  timber  in  time  to  come,  fhall  not  render  tithes.  It 
45  difficult  to  conceive  what  could  have  been  in  controverfy 

ft 

(w)  Wnj  Y.  Ckacb.  Mo>  9«8« 

Oil 
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dn  this  occafion :  if  lopped  under  that  age,  diey  wero 
^always  deemed  tithable.  'Ihe  fame  is  the  cafe  of  acorns 
from  oaks  of  any  growth.  Afli  and  elm  are  upon  the  fame 
footing  as  oaks,  and  fo  are  fuch  trees  as  are  timber  merely 
t)y  the  reputation,  and  cuftom  of  the  country.  Therefore 
{x)  it  has  been  decided,  that  billets  and  faggots  we^e  ex« 
empt  from  the  payment  of  dthes,  for  that  the  (ame  were 
eut  from  trees  of  above  the  growth  of  twenty  years  before 
they  were  made  pollards;  without  difcriminating  between 
oaks,  and  other  timber-trees ;  and  where  the  trees  are  clearly 
of  a  fpecies  to  be  denominated  timber,  the  court  has  de« 
clared  {c)  they  would  prefume  the  trees  to  be  above  twenty 
years  growth,  unlels  the  plaintiff  demanding  tithes  proves 
the  contrary. 

The  tithes,  to  which  the  <jua}ity  of  timber  is  moft  com* 
monly  afcribed  by  the  cuftom,  and  reputadon  of  places  in 
which  they  grow,  are  (j)  beeches.  Birches {%) may  by  the 
fame  means  be  privileged  fn>m  dtfaes«  Many  {a)  other  tree^ 
namely,  horfechefhuts,  limes »  afpen,  and  cherry  trees  and 
mdllows  feemi  to  fbnd  in  the  fiime  predicament,  diat  is,  they 
are  capable  of  the  fame  ezempdon  by  proving  the  cuftom 
of  the  cotmtry.  On  the  sontrary,  fome  trees  {b)  as  aiders, 
hazels,  hollies,  and  others,  are  of  fo  mean  account  in  thi| 

(ir}0^ri]L  S4.  xMorden  v.  Eoight.  {%)  Mo.  907.  Fofter  y.  Feaceek, 

(4i)Bttnb.  226.  Gwill.  645.  Uojd  Mo.  8  3.  a  P.  Wms.  60&  %  loft. 

V.  Mackworth.  3  Burn.  Eccl.  L  645.  ionira. . 

43 1  Axft  that  in  many  places,  where  ^)  »  p.  Wow.  $06.  GwiB.  5f  y, 

%ood  it  plentiful  and  growt  freely,  Wrightt.  Powle,  Hob.  2 19.  Owill. 

it  ii  the  cuftom  to  eftmiatc  the  fame  5 ^g.  „.  Ouffly  ▼•  Pindar  2  RoL  R, 

by  meafttring  round  the  middle  part  83,  as  to  cherry,  afti,  and  beeck 

of  the  ttee.  wd  if  It  it  24  inches  in  ^^^  ^  j^  j,  ,^j^^  thatafpcHwt 

axcumterencey  it  it  deemed  of  20  *       r                -.i.-  l         r     ^i. 

hi.  .Wonted  ^.derwood.  dafc»oe  of  tbe  realm. 
(f)  t  RoL  R.  355.  GwilL  35«. n,        O  D«gge,  p.  1 1.  e.4.  tt  GwilL 

l^pthorne  v. fee  Bib?e  t.  543-  GteAUv.  r<t|tia«. 

Hosky.  Bub.  191.  GwilL  657.  a. 
\,4)  ibid. 

6*  vefpeCt 
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refpeft,  that  no  cuftom  or  rqputatibn  as:  to  them  appears, 
ever  to  have  been  fet  up,  or  infilled  on.  Thofe  of  thig  lail 
mentioned  defcription,  of  what  age  or  bignefs  foever,  artf 
regularly  to  pay  tithes. 

Although  as  we  have  feen  the  bark  of  timber-trees  is  not" 
tithable,  tithes  (c)  fhall  be  paid  .of  the  mart,  and  acorns, 
becaufe  thefe  are  of  annual  increafe.     But  (d)  where  the' 
acorns  fell  from  the  trees,  and  were  eaten  by  the  owner's 
ptgs,  a  fuit  in  the  ecclefiaftical  court  for  tithe  of  them  ' 
was  ^eftrained  by  prohibition,  for  in  order  to  become  tithable, 
they  muft  be  gathered  and  fold,  and  then  (e)  they  muft  be' 
tithed  it  feems  like  other  things  plucked  by  the  hand,  by 
meafure,  or  wcJ&ht. 

.  'It  has  been  (/)  decided  thatbroom  made  into  bavins,  and 
that  wood  growing  in  hedge-rows,  are  tithable.  This  ig)  doc- 
trine as  to  the  latter  has  been  carried  fo  far,  that  it  has  not 
been  allowed  to  be  exempted  from  paying  tithes  by  proof  pf 
a  cuilom  in  the  pariih  to  that  eflfed,  for  that  there  is  no  dif*. 
&:rence  between  wood  in  copfes  and  in  hedge-rows;  and  fuch. 
a  cuilom  or  prefcription  amounts  to  a  claim  of  being  dif-^ 
charg^  from  tithes  without  making  any  fatisfa£Hon  in  lieu 
x^  them,  and  is  void  in  itfelf.  This  determination  adds  force 
to  what^was  before  argued ;  namely,  that  tithe  oifylva  cadua 
doef^  not  depend  upon  af&rmative  ufage,  but  is  due  dejure^ 
by  the  general  law,  thoygh  it  may  be  prefcribed  agauid  in , 
ctrtain  kno^  and'extenfive  diflrids,  as  the  wealds  of  Kent, 
and  SulTez.     As  to  tfi)  fruit  trees,  if  the  parfon  has  had  '  • 
tithe  of  the  fruit  produced  from  them,  and  the  owner  after- 
wards cuts  down  the  trees,  and  of  their  wood  makes  billets  ' 

{t)  Degge^  p.  XX.C.4.  ii  Co.  (^  Gwill.  1508-9. 151  !•  Mao. 

49.  a.           •        '  tell  ▼.  Paine. 

{d)  Lit.  40.  Gwill.  428.  Anon.  (2)2  loft.  6$!.  Baxter ▼. Hopes,- 

\i}  Gwill.  1554.  Knight  V.  Hal-  2  Inft.  632.  i  R.A.  641..  Wood- 

fey.  Inft.  i68,  ,  . 

(/  )  CwjB.  541 .  Bigg«  ▼.  Martin. 

and 
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and  faggots,  W'hich  he  fells^  he  is  not  bound  to  pay  tirhe  of 
fuch  billets  and  faggots.  Rolle  afligns  as  a  reafon,  that  it  is 
not  a  new  encreafe.  It  is,  indeed,  the  dellrufkion  of  ihc 
fubjech  from  wliich  any  future  annual  renewal  is  to  fpring  ; 
but  fuch  is  the  cafe  of  all  trees  not  being  timber  com- 
pletely felled  in  thinning  copfes,  and  made  into  faggots  for 
falc.  Perhaps  then  the  principle  dlfclofed  by  Sir  Edward 
Coke,  from  w  horn  he  takes  the  doftrine,  is  the  founder ;  and 
he  tells  us,  it  is  becaufe  the  fruit  and  the  faggots  f  rthcom* 
ing  from  the  fame  trees  are  not  of  feveral  natures  like  fiuiit 
and  com  growing  in  the  fame  orchard,  which  are  botb 
mhable.  On  the  other  hand,  if  a  man  have  (/)  a  nurfer  j 
ground,  out  of  which  he  fells  fruit,  and  other  trees  to  be 
tranfplanted  into  another  parifli,  he  fhall  pay  tithe  of  them: 
For  though  the  trees  a^e  parcel  of  the  freehold,  while  they 
continue  in  the  foil,  being  fevered  from  it  in  order  to  be 
tranfplanted,  they  ceafetobe  fo,in  the  fame  manner  as  carrot 
roots  or  the  like ;  and  if  they  were  not  tithable,  the  parfoa 

.  by  mean$  of  fuch  nurferies  might  be  defeated  of  his  dues 
from  great  part  of  the  land  in  his  parifh.  Rolle  who  argued 
this  cafe,  in  his  report  of  it  mentions  aflies,  which  at  twenty 
years  growth  arp  undeniably  privileged  as  timber,  but 
which  by  this  authority  appear  when  fold  in  this  young 
ftate  for  tr^nfplanting  to  be  tithable.  By(/ )a  fubfequent  de* 
termijQAtion,  the  msittpr  is  carried  (bmewhat  farther,  it  being 
held,  that  nurfery  plants  fold  and   tranfplanted  iuitbin  /it 

fame  parijh  are  dtheable  alfo;  and  I  apprehend,  with  as  much 
reafon  as  any  other  produ£t  of  the  earth  fold  and  made 
profit  of  among  the  parifhioners  inllead  of  being  carried  to  a 
iQore  dlftant  market.    But  as  to  what  is  faid  in  this  lafl  cafe 


(i)  W.  Janet.  416.  GwiII.  50 1.  arg.  tol)cfuII  of  badlaw,  GwilL 

Gibbs  V.  Wybonne  S.  C.  more  fully  1214.  Adams  ▼.  WaDer. 

Teported  3  Oo.  526.  I  R,  A.  657.  0)  Hard.380.Gwill.jXj.  Grant 

f  1. 6.  but  this  pi.  if  faid  by  counfd  v.  Hedding. 

of' 
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the  cattle  of  gneftsO  is  to  be  pard  to  the  parfon,  andthen 
he  adds,  that  tithes  of  barren  cattle,  by  which  he  muftmeati 
the  occupier's  own  cattle,  are  due  of  common  right,  accord- 
ing  to  the  value  of  the  land  after  the  rate  of  two  ihillmgfs 
in  the  pound,  becaufe  fuch  tithes  cannol  be  otherwife  valued, 
or  accounted  for,  but  he  admits  that  by  cuftom  or  prefcrip- 
tion  fuch  tithes  may  be  paid  in  another  manner,  as  by  the 
^re:  Where  no  fuch  cuftom  obtains,  it  may  be  difficult  to 
•fuggeftj.and  adopt  a  better,  or  more  convenient  mode  of  va.- 
luation  than  this  of  two  (hillings  in  the  pound,  or  a  tenth 
of  the  rent  or  value  of  the  land;  a  rule  which  appears  (r)  ta 
have  generally  prevailed.  But  {s)  whether  even  this  cri- 
terion bepcrfeftly  juft,  may  perhaps  be  queftioned,  becaufe 
the  quantum  of  the  rent  is  not  in  the  conufance  of  the  parfonL; 
and  becaufe  as  to  the  value  of  Jie  land  he  ought  not  to 
be  under  a  neceffity  every  year  of  trying  that  faft  on  any 
difference  between  him  and  bis  pariihiopers,  at  the  peril  of 
Qo\  s. 


} 


Woodh2,%  been  ftated  not  to  be  tithable  oi  common  rights 
and  confequenily  may  fcem  not  to  belong  to  the  prefex^ 
chapter  :  I  (hall  briefly  difcufs  this  point.  In  (/}  or  about  tfa| 
feventeenth  year  of  the  reign  of  Edward  the  ihird,  a  f  ano^ 
was  made  at  a  provincial  council  under  Archbifhop  3tratp 
ford,  that  tithes  &ould  be  paid  oifyha  cadua.  Hence  (^ 
it  is  argued^  that  if  the  tithes  of  wood  had  been  due  '  of 


(r)  Bunb  I.  Smith  V.  J«hnfon. 
fo  decreed  Hawkin»  v.  Joyce,  Marg. 
isf  Johnfbn  t.  Firebrticc,  Gwill.  660. 
though  in  the  principal  cafe  there 
reported  1 8w  "W.  only  in  the  pound 
on  the  rent  was  allowed,  but  on 
what  ground  does  not  appear. 

(r)  See  Gwifl   587.    Startup  t. 
Dode-idge.     '' 
,  (/>  Degge^p.  IX.  c;4. 


(01)4 Mod.  344,  Owill.  55:7.  in 
Hicks  V.  Woodefon.  See  Bunb .6c. 
Gwill.  61$.  Jordan  v.  Co&y;  titti^ 
are  due  of.jyiva  cStdua  by  tbft  bMr  9£ 
England.  Bontoa  ▼  Hurfler.,,i.,Bay- 
nard,  7 1 .  But  the  reporter  is  of'little 
credit.  See  however  Gwill»  1561  • 
Knight  V.  Halfey,  feeniing  to  im- 
ply,  that  Wood  is  no'R)ji^  Mipp^fed 
to  be  titlftuble  by  cuftom  only. 

common 


« 


Ch-.  IV.       Things  Titrable  af  Commm  Right j  Isfc.  99 

common  right,  for  what  purpofe  was  that  canon  paHed  i 
It  may  be  anfwered,  that  the  canon  ought  perhaps  to  be 
confidered  as  declaratory,  and  not  introduSive  of  a  new  regu- 
lation, the  term  ufed  being  "  declaramus*'  not  ^^Jiatuimusy^ 
fo  far  the  reafoning  appears  not  to  be  concIuGve,  Then 
if  is  added,  that  there  was  a  petition  in  parliament  that  fame 
year,  which  {u)  petition  was  couched  in  the  following 
terms ;  "  the  commons  pray  that  no  man  be  drawn  in  plea 
"  in  court  chriftiaXi  for  tithes  of  wood,  or  underwood^  except 
"  in  places  where  fuch  tithes  have, ufed  to  be  paid.  Anfwer, 
"  let  it  be  done  of  this  as  it  hath  been  done  heretofore.** 
But  in  ftriftnefs  this  only  proves,  that  (^)  there  were 
diftrifts  (as  the  Wealds  of  Kent  and  Suflex)  in  which  by 
cuflom  no  tithe  of  wood  was  or  now  is  payable,  and  that 
therefore  a  county,  or  a  hundred,  not  [x)  a  pari-fh  or  a  few 
contiguous  parifhes,  may  prefcribe  for  that  exemption, 
Laftly,  as  to  its  being  (j)  urged,  that  where  tithes  are  paid 
for  things  which  yield  no  annual  profit  they  muft  be  due  by 
cuflom,  Lord  HaiKlwicke  C.  has  declared  that  at  common  law^ 
and  by  general  right y  copfe  wood  or  underwood  is  fubjeft  to 
tithe,  becaufe  from  the  nature  of  it  the  law  takes  notice 
that  it  is  to  be  cut  and  let  grow  again  in  fome  certain  courfe, 
though  that  renewal  be  not  annual.  However^  therefore,  the 
point  was  formerly  underftood, we  may  now,itfeems,conclude 
on  this  high  authority,  that  of  all  fuch  wood  as  is  not  pro- 
teded  by  the  declaratory  ftatute  of  fylva  cadua^  tithes  are 
due  at  common  law,  and  by  general  right. 

(II)  Gwiin  3.  extent  foever  it  may  be  GT^rill.  1^73. 

(»)    It    fcemt   fo    underftood,  Johnfon  v.  Boia,  without  fpecifyiLg 

Deggc,  p.  I X.  c.  4.  near  the  end.  any  kind  of  tithe  in  particular. 

(«)  3  Anftr.  70a,    Gwill.  1441.         /  X      %,r  J  -,     11 

Nagle  «.  Edwards,     G will,  x 509.  \   ^, 

iSii.  MantcUv.Paine.noraTowa'        (^)   ^wilL  SiS.        W*Uoa  f* 

«  of  Wood  or  any  other  tithe/*  i  ^ryon^ 
Inft.  645.  not  a  ^Liberty*  of  what 

Ha  It 
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\  is  obfctvablc,  that  this  (g)  ftatwc  45  E.  5,  c.  3.,  which 
infled  in  the  {a)  then  cuftoznarj  manner  of  enadbg  Iaw$ 
by  petition  and  anfwer  thereupon,  was  queflioned  by  the 
clergy,  who  pretended  (hat  it  did  not  pafi  as  an  ad  cf  parlia* 
snent,  buC  only  as  an  (^)  or^anee,  and  confequently  not 
binding.  However  {c)  a  variety  of  realbns  have  been  urged 
to  demonftrate,  that  it  is  entitled  to  be  confidered,  and 
always  has  been  confidered  as  an  a£l  of  the  fupreme  legif- 
lature,  before  {d)  the  enading  of  which,  much  controverfy. 
had  preyaSed^  and  divers  petitions  had  been  exhibited  in  par* 
fiam^t  relative  to  th£i  fubjed :  But  the  queflion  has  been 
long  at  reft,  and  the  (latute  with  its  jucUdal  interpretations 
Ips  continued  to  be  tli^  rule  of  decifion ;  having  {e)  in  the 
forty- feventh  year  of  the  fame  reiga  received  a  parliamen* 
tary  confirmation ;  nor  do  the  clergy  appear  in  any  degree 
to  have  Aaken  it  by  the  fubfequent  petitkms^  which  they 
continued  to  prefent.  For  as  to  (/)  the  refolution  or  ordi- 
ifiuice  referred  fo  in  thebegmningof  this  chapter,  whatever 
Credit  is  due  to  that  entry  (;),  it  contains  nothing  re- 
pugnant tp  the  above  mcnisoned  ftatute,  which  (b)  h 
treated  as  declaratory  merely  of  the  antecedent  eommofl^ 
hw. 

By  this  ftatute  then  tAfjlva  cadua  it  is  in  effcA  4eclared^ 
that  grob  or  great  wood  of  the  ageof  twenty  or  forty  years, 
or  of  greater  age,  it  exempt  from  the  payment  of  tithes* 
The  a£l  is  very  ably  expounded  by  Lord  Hardwicke  C»  in 
giving  Judgment  ill  a  (/)  caufe  inftituted  chiefly  for  an  aew 


X%y  Degge,  p.  X  t « c  4«  f<K«>ns  ftipppfed  prior  to  the  ftatute 

(a)  2  Via.  X«e£La;>  ^f/yha  csdma  though  fixed.  2  Lift* 

{b)  Ibid.  31.  <^5.  fo  late  as  7  R.  s. 

(/)Degge,  p.it.c.4.  Cf;alnft.645. 

W>  3  Inft.  64s.                  /  (i)  3  Inft.  64a.  Gwill.  8ji.  i« 

{e)  2  Inft.  645.  Owffl.  5, 6^  7.  ^^alton  v.  Tryon. 

if)  Gibt.t.xtx.  c. J.  FNB.ixp.  •  (i)  GwiU^Say.  Walton ♦. Tryon. 
%  Leon.  80     In  the  bft  book  it 

'-  •     -                             count. 
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count,  and  fattsfa&ion  <^  and  for  the  tithes  of  the  loppings 
t)f  antient  potlard,  oaks,  and  afiie!^,and  for  the  like  account 
and  fatisfafidon  of  and  fcx*  as  well  the  bodies  of  the  treel 
as  the  tops  of  beech  wood :  Firft,  zs  to  what  fhall  be  deemed 
grof$  wood  \  this  is  explained  to  mean  fuch  trees  as  are  ij) 
timber  by  the  common  law  throughout  England,  namely, 
oak,  afh,  and  elm  ;  or  fuch  as  are  timber  by  the  eftabliflied 
cuitom  and  reputation  of  the  coentry,  which  may  be 
the  cafe  of  beeches  and  other  trees,  but  not  to  include  trees 
occafionally  ufed  for  flight  repsdrs,  like  {k)  hornbeam  or 
maple;  the  fiabfequent  application  after  felling,  without 
proof  of  fudi  cuftom,  not  deciding  the  tithable  quality  of 
lihe  wood. 

Of  all  fuch  timber-trees  as  I  have  juft  defcr9}ed,beiiig  of 
the  age  of  twenty  years  or  above,  and,  thereupon  being  pri« 
vilegedby  the  (latute,  no  titbes  are  payable  dther  i^thebo* 
dies,(/;bark,  lopd,  or  tops  for  whatever  ufe  (n)  t!h^  arecut^ 
with  the  exception  of  thofe  inftances  in  which  a  fraud  is  ac« 
tually ,  or  may  probably  be  committed  on  the  parfon.  This 
exception  is  illuftrated  by  adedfion  of  Lord  Hardwicke,  C« 
who  held  that  if  (n)  a  man  has  a  wood  which  is  properly  a 
copfe  wood,  with  a  few  timber-trees  in  it,  of  above  twenty 
years  growth,  and  when  he  cats  the  copfe  wood,  he  makes 
a  few  loppings  of  th^  trees^  and  bind9  them  up  promif* 

(j)  3  Via.  led.  aI.    Degge,  p.        (m)  Though  Bunh.  99.  a.  dtef 

(i)  Owill.  829.  pi.  470.  GwiH.  (•)  Gwill.  83;,  S,  Lmd  Hard. 

133.  Soby  V.  MoKns.  D^gc,p.  n.  ^<*«  <^«^  «  Cro.  347.  Qockhuift 

€•4.  341.  ft  %  Infl.643.  cmtra.  ▼•  Ncwaton,  n.  ibid.    If  the  cafe 

batbeGwflL8]2.Therecttibciio  ihoQid  be  thought  not  fiilljr  to  come 

doubt  hombeun  m  sot  timber  by  »P*o  aUforwhich  it  i$  adduced, 

the  gtncnlhw^  though  it  leemt  it  the  doarinemiqr  wellieft  upon  his 

IMy  poffibly  be  fo  by  cuftom^  liec  LordfliipU  own  hi|^  aulhority^  the 

iUb  0  P*  Wms.  6q6*  report  of  the  prindpalcafe  in  GwilL 


(i)  DoA.  ft  ^tttdt  diaL  II.  c  55*    being  taken  ftom  a  maoufcript  be^ 
!!•  Co.  4y.  at  longing  tg  tkt  fiunily* 

H3  xttoully 


^ 


let  Law  iff  Tithei*  Ch.IV. 

cuoufly  together,  fo  as  it  is  almoft  impofHble  to  diftinguiih, 
and  feparate  the  one  from  the  other,  the  parfon  may  demand 
tithes  of  the  whole.  But  then  he  muft  fliew  the  fpecial 
matter,  that  the  timber  was  fo  intermixed  that  he  could  not 
do  otherwife  j  and  this  is  right,  becaufe  it  was  the  owner's 
fault.  On  another  occafion,  the  like  confiderations  were 
apparently  carried  to  more  unqualified  conclufions :  For 
according  to  what  is  judicially  laid  down  in  one  of  our  old 
{o)  reporters,  if  woods  confiding  chiefly  of  timber-trees,  with 
bufbes  and  underwood  inter mixt,  are  cut  down  and  made 
into  faggots  promifcuoufly,  it  not  being  worth  while  to  fepa* 
Tate  the  one  fpecies  from  the  other,  the  timber-trees  (hall 
privilege  the  whole ;  but  if  the  woods  are  moftly  of  fallow^ 
^  and   different  forts  of  underwood,  and  here  and  there 

fparfim  grows  an  oak  or  other  timber  tree,  and  all  are  cut  ' 
down  and  made  intb  faggots  indifcriminately,  the  whole  is 
to  pay  tithes.  This  I  believe  was  the  origin  of  the  do£trinc 
or  making  the  major  part  the  criterion  of  the  whole,  wliich 
is  adoptf d  by  {p)  feveral  compilers  on  the  fubjcfl:,  though 
Hr.  Bum  fays  it  can  only  be  an  argument  of  convenience, 
.  and  cannot  in  any  refpedt  alter  the  nature  of  the  tithe« 

Timber  (jr)  trees  of  above  twenty  years  growth,  having 

once  acquired  exemption  from  tithes,  retain  it,  though  at 

i  the  time  of  felling  they  arc  become   dry  and  rotten,  fit 

ofily  for  firebote  or  fuel,  and  not  to  be  ufed  for  the  pur- 
pofes  of  limber,  fuch  being  called  dotards  ;•  and  though  of 
late  they  may  have  been  lopped  once  in  every  feven  years,- 
as  the  bodies  are  privileged,  fo  are  the  branches.    In  a  cafq 

io)  t  Leon.  79.  Daws  v.  Mollins.  g^t  fee  i  Sid.3co.  Cornell  ▼.  Haws* 

but  fee  the  cafe  'as  cited  in  Buck-  Gwill.  834.                                      - 

hurft  v.^Jewnton,  I  Cro.  347.  and  (^^ ,  Qto.  477.  Ram  y.  Patcnfoo. 

GwiH.  529.  Turner ▼.  Smith.  QwiJl.  833.  Mo.  908.   Gwll  54a. 

.    (/)   Gibs.  t.  XXX.     c.  3.    667.  BiggR   t-.  Martin,  contr.    But  fee 

AyLpar.j.  can.    [505,6.]  Degge,  Qwill.  834.  See  alfo  Witheringtoa 

p.  II.  C.4.    3  Bum.  eccl.  1.  433.  ^,  Harris.  GwiU.  584. 
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not  (r)  long:  fubfequent  to  that  in  which  ihc  above  refolu- 

• 

tions  were  pronounced,  the  court  again  held,  that  the 
boughs  of  timber  trees  above  twenty  years  growth  were  not 
tithable,  notwithft*anding  the  decayed  (late  of  the  parent 
tree :  but  that  although  of  a  tree  being^  once  of  twenty 
years  growth  and  never  having  been  leaped,  and  then  afrer, 
the  twenty  years  being  lopped,  every  ten  or  every  feven 
years,  tithes  were  not  payable  for  thejops,  yet  if  a  timber- 
tree  is  lopped  before  it  is  of  twenty  years  growth,  (/)  and 
afterwards  it  is  lopped  every  ten  or  feven  years,  tithes  (hall 
be  paid  of  fuch  lops,  becaufe  it  had  never  acquired  the  pri. 
vilega.  Thefe  decifions  had  the  ratification  of  Lord  Hard- 
wicke,  C.  in  his  judicial  argument  on  the  occafion  above 
alluded  to.  But  v/e  find  (/)  him  contradiding  one  pait 
of  the  pofitions  of  Sir  {u)  Edward  Coke,  which  on  this,  as 
oa  other  fubjefks  have  in  general  had  the  fanftion  of  fubfe- 
quent  determinations;  namely,  that  tithes  (hall  not  be  paid 
for  the  germins  or  branches  which  grow  out  of  the  roots  of 
felled  timber-trees  of  what  age  foever,  for  that  the  root  is 
■parcel  of  the  inheritance.  The  contrary  rule  (v)  hisLord- 
ihip  reprefents  as  having  fince  prevailed,  becaufe  great  part 
of  the  copfes,  or  underwoold  of  the  kingdom  are  germins 
from  fuch  ftools  of  timber-trees,  and  the  oppofite  dodrine 
would  deprive  the  clergy  of  tithes  of  many  underwoods. 
Then  to  the  queftion,  what  is  the  difference,  whether  the 
germins  grow  from  the  ftools  of  trees  entirely  cut  down, 
or  from  the  tops  of  trees  that  have  been  only  headed  and, 

(r)  Mo.  90S.  Broke  r.  Rogers.        (^j  Cwill.  832. 

Gwill.  833.  .  J  a  A 

(1)  Bat  what  if  it  ccafes  to  be  .   ^'^  *  ^""^^  ^43- 
lopped  for  twentyyeart  faccefiivcly  ?        {v)  Wood  gtowing  oa  Hubs,  or 

It  is  faid  to   become  timber,  and  fteros  is  tithable,  GwilL  519.  Tui* 

piiYileged,  I  R.  A.   640.   Degge;  ner  t.  Smith, 
p.  X I .  c.  4.  tamen  quart.  Bee  Gwill. 

H  4  lopped  ? 


XQ4  Low  of  Tttbe^.  Ch*lT« 

lopped?  he  anfwers,  that  in  the  firil  caie  there  it  no  trte 
remaining  vrhence  they  may  derive  the  privilege ;  in  the 
other  there  is.  As  to  the  oaks  in  queftion,  he  admits,  that  if 
they  were  topped,  and  made  pollards  before  they  attained  the 
age  of  tw^ty  years,  and  have  continued  to  be  lopped  in 
the  courfe  of  falls  ever  fince^  they  will  be  liable  to  tithes. 
Therefore,  this  being  a  queftion  of  fa£t  when  he  came  to 
the  decree,  he  offered  the  plaintiff  an  ifTue  for  a  juryt  to 
determine,  namely,  whether  thefe  trees  werie  lopped  before 
twenty  years  growth,  or  not.  As  to  the  demand  for  tithe  of 
beech  wood,  it  not  being  difputed,  but  that  it  was  above 
twenty  years  growth ;  he  faid,  that  alfo  then  depended  upon 
the  queftion  of  fa£t  whether  beech  be  timber  by  the  cuflom* 
of  the  country ;  and  his  Iprdihip  thought  the  terms  of  tliis 
liTue  fhould  be  whether  by  cuftom  ufed  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  beech  trees 
growing  within  the  parifh  of  Mickleham,  of  which  the 
plantiff  was  re£tor,  are  and  have  ufed  to  be  deemed  timber. 
This  might  be  found  according  to  the  truth  of  the  cafe, 
and  confining  it  to  the  parifh  would  prevent  any  difficulty 
in  refpcd  to  the  precife  limits  of  the  place :  indeed  to 
direct  the  enquiry  through  a  wider  dlflrid  might  be  pro- 
du£Hve  of  contrariety,  as  well  as  uncertainty.  A  third  iflue 
not  relative  to  this  fpedes  of  tithes  was  propofed  to  the 
plahitiflf  to  ele£t  whether  he  would  try  it  or  not,  who  having 
finally  waived  trying  any  of  the  iflues,  his  whole  bill  was 
difmifled,  but  without  cofls.  This  judgment,  and  the  argu« 
ments  contained  in  it  embrace  the  moft  material  points  ia 
the  law  concerning  the  tithe  of  i^ood. 

There  is  a  ihort  note  of  a  {w)  cafe  m  an  old  reporter 
iimply  ftating,  that  young  oaks  under  twenty  years  growth, 
apt  for  timber  in  time  to  come,  (hall  not  render  titlies.  It 
43  difficult  to  conceive  what  could  have  been  in  coniroverfy 

(w)  Why  ▼.  Ckach.  Mo.  9.8. 

on 
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dn  this  occafion :  if  lopped  tmder  that  age,  diey  were 
'always  deemed  tithable.  The  fame  is  the  cafe  of  acornt 
from  oaks  of  any  growth.  Afli  and  elm  are  upon  the  lame 
footing  as  oaks»  and  to  are  fuch  trees  as  are  tunber  merely 
by  the  reputation^  and  cuftom  of  the  country.  Therefcn^ 
{x)  it  has  been  decided,  that  billets  and  faggots  we^e  ex*- 
empt  from  the  paymenjt  of  dches^  for  that  the  iame  were 
eut  from  trees  of  above  the  growth  of  twenty  years  before 
they  were  made  poUards;  without  difcriminating  between 
oaks,  and  other  timber*trees ;  and  where  the  trees  are  clearly 
of  a  fpecies  to  be  denominated  timber,  the  court  has  de« 
clared  {a)  they  would  prefume  the  trees  to  be  above  twenty 
years  growth,  unlefs  the  plainti£f  demanding  tithes  proves 
the  contrary. 


The  tithes,  to  wMch  the  <juality  of  dmber  is  moft  com.* 
monly  afcribed  by  the  cuftom,  and  reputadon  of  places  in 
which  they  grow,  are  {f)  beeches.  Birches  (z)  may  by  the 
fame  means  be  privileged  from  tithes.  Many  ia)  other  tree^ 
namely,  horfechefimts,  limes,  afpen,  and  cherry  trees  and 
^ows  feeni  to  ftand  in  the  fame  predicamient,  that  is,  they 
ire  capable  of  the  fame  exemption  by  proving  the  cUftom 
of  die  country.  On  the  eontrary,  fome  trees  {b)  as  aldert, 
hazels,  hollies,  and  others,  are  of  fe  mean  account  in  thi( 

(»)OwiIL  S4.  iMorden  ▼•  Knight.        («)  Mo.  907.  Pofter  t.  Peseoek, 

(4i)Bunb.  2a6.  GwilL  645.  Uojd  Mo.  8  a.  a  P.  Wot.  606.  %  IxA. 

V.  Mackwonh.  3  Burn.  Eccl.  L  645.  iwtra. . 
4ji/lkyitltttmiiian7phce8, where        ^)  a  p.  Wim.0o&  GwiB.iff. 

wood  ii  plentiful  and  growl  freely,  Wright?.  Powle,  Hob.  3 19.  GwilL 

it  it  the  cuftom  to  eftmatc  the  fame  j  jg,  „.  Ouffly  t.  Pindar  a  RoL  R. 

by  meafttring  mind  the  middle  part  83,  aa  to  cherry,  a(b,  and  beeck 

oftheme.andtfitiiHi»che.in  treef,andit  ia  added,  that afpeUeea 

prcumterence.  it  it  deemed  of  30  ^       *  .^i.-  l         i     ^t 

: _,•  T     J     1.  .       r  xerte  for  arrowt,  which  are  for  the 

^eara  growthaf  under  that  AMafura,  xj^q^  ^f  i^e  TeaJm. 
it  it  accounted  underwood. 
(y)  iRoLR.j;5.  OwiIL35«,n.        (*>  Degge,p.il.c.4.  ixGwiH 

ILapthorne  v. Ut  Biby«  v,  5+3-  G^oM^.  r«lkia#. 

Hnsky.  Bub.  t$t.  GwilL  657.  n. 
|4/ibid. 

6*  veTpea 
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XaUVfy  aocbrding  to  various  authorities  fis)j  agiftment 
tithe  18  not  due  for  fad<Ue  horfes  kept  for  the  owner^s  plea- 
fure,  or  convenience.  It  is  difficult  to  find  any  reafonable^ 
or  ftrong  ground  of  diftin&ion  between  faddle  horfes  kept 
for  pleafure,  and  coach  horfes  merely  as  fuch.  Yet  in  a  ^ 
cafe  [a)  in  which  the  defendant  had  agifted  bo'th  his 
laddie  and  coach  horfes,  and  admitted  indeed  in  his  anfwefy 
that  he  had  occalionally  employed  them  to  fetch  coals  and 
draw  manure  to  lands  occupied  l>y  him  in  another  (as  it 
feems)  adjoming  parifh,  the  decree  was  to  account  for  the 
tithe  of  agiftmcnt  of  the  coach-horfes,  and  other  barren 
and  unprofitable  cattle.  The  admiffion  in  the  anfwer  could 
only  avail  according  to  a  judicial  opinion  before  adverted  to, 
provided  the  horfes  had  been  habitually  fo  ufed  out  of 
the  precinfts  of  the  parifh.  Bum  in  his  report  of  the 
cafe  lays,  ^'  the  court  were  unanimoufly  of  opinion,  that 
*^  coach-horfes  were  liable  to  pay  tithe  of  agiftinent.^  But 
it  does  not  appear,  that  any  difference  was  adverted  to 
between  them,  and  faddle  horfes,  the  exemption  of  which  is 
fo  well  eilabliflied  ;  fo  that  fome  doubt  may  ftiU  periiaps  be 
entertained  as  to  the  general  liability  of  coach-horfes  to 
agiftment-tithe,  though  a  quedion  fo  likely  to  occur.  This 
lappears  to  be  the  only  cafe,  in  which  the  point  was  at  all 
difcuifed,  and  perhaps  not  very  fully  in  this  inftance,  ^ 
leaft,  the  arguments  have  not  been  tranfinitted  to  us«  In 
a  much  older  fuit  {b)  inftituted  againft  an  innkeeper,  who 
depaftured  the  horfes  of  travellers,  for  which  tbere  was  no 
cuftomary  payment,  the  court  were  in  doubt  what  decree  to 
tnake  for  a  certain  rate  to  the  parfon,  it  not  being  fixed  hj 
ufage,  and  they  conceived,  that  they  ought  to  allow  two 

(«)   Degge,  ibid,  x  Bui  171.  lowes,  3  Burn,  cccl.  t.  410.  8.  C* 
GwiU.  1571^   a.  Pothin  v.   May.      (^)  Hard.  35.  GwiH.  50a.  Gilb«it 

r  Ventr.  136.  Bunb.  3  Gwill.  158s.  y.  ETcrfly,  I>q;ge,p.ii.  e.5«  Watf, 

Underwood  y.  Gibbon.  c.  L.  f.  455,  6. 


(a)  Gwill.  899.  Thorpe  ▼.  Be&d^ 
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ihiilings  in  the  pound  on  the  annual  value  of  the  land,  that 
28  the  tenth  of  fuch  value ;  but  they  agreed  clearly,  that 
tithes'  were  payable  for  the  herbage  eaten  by  travellers 
horfes,  and  that  it  was  fo  payable  by  the  occupier  of  the 
lands.  In  thofe  days  the  pra£dce  of  travelling  with  poft«> 
horfes  had  not  commenced.  At  prefent,  I  apprehend,  an 
inn-keeper  and  poft-mafter  would  be  liable  to  pay  tithes  for 
the  herbage  eaten  by  bis  own  horfes  kept  for  hure,  and 
agifted  by  him  on  land  in  his  own  occupation,  or  where  he 

has  common  of  pafture. 

« 

In  the  laft  cited  cafe  was  introduced  the  important 
confideration  of  the  manner  of  receiving  fatisfadion  for 
tithe  of  agiftment ;  what  is  juftly  and  truly  due  is  the  tenth 
part  of  the  grafs  eaten,  but  this  is  fcarcely  pofTible  to  be 
afcertained.    Degge  (p)  calls  k  with  lefs  accuracy  a  jenth 
part  of  the  yearly  value  of  the  ground  fo  depaftured,  which 
h  rather  a  mode  of  appretiation  fubftituted  for  convenience, 
than  the  real  fubjeft  of  demand.     He  adds,  that  commonly 
a  twentieth  part  is  accepted,  and  that  in  this,  as  in  all  other 
ikhec,  the  ruflom  and  ufage  of  the  place  is  to  be  obferved : 
imce,  however,  that  author  wrote,  it  has  been  (f)  determined 
tiurt  a  modus  or  cuftomary  payment  of  one  fhilllng  in  the 
found  (that  is  a  twentieth  patt)  for  pafture^  according  to  the 
value  of  the  land  is  a  void  modus,  as  is  alfo  a  modus  of  one 
IhilUngin  the  pound,  according  to  the  rent>  the  fame  being 
(as  Bum  remaiics)  no  other  than  payment  of  part  for  the 
•hole.    Watfon  (r)  feems  to  dilUnguifli  between  the  occu* 
fier's  own  cattle,  and  thofe  of  flrangers;  laying  it  down 
thscwbire  there  is  no  fpecial  local  cuftom,  the  tenth  part 
of  the  money  to  be  received  for  the  agiftment,  (meamng  of 

(^)Ibid.  BtrnK   174.    Hturifaii    t.  Sharp* 

<gy  Bttobit^M.  Sim;h  v.  Ttoodiff.    3  Bum.  EccL  L  448. 

(r)  WatfcraC.  L,4J^. 

H  *      tht 


9« 


Law  of  Tithes, 


ch.iv; 


the  cattk  of  gnefts)  is  to  be  pafd  to  the  parfon,  andthen 
he  adds,  that  tithes  of  barren  cattle,  by  which  he  muil.mean 
the  occupier's  own  cattle,  are  due  of  common  right,  accord- 
ing to  the  value  of  the  land  after  the  rate  of  two  fhillmg? 
in  the  pound,  becaufe  fuch  tithes  cannot  be  otherwife  valued, 
or  accounted  for,  but  he  admits  that  by  cuftom  or  prefcrip- 
tion  fuch  tithes  may  be  paid  in  another  ananner,  as  by  the 
.af  re:  Where  no  fuch  cuftom  obtains, it  may  be  difficult  to 
•fuggeft,  and  adopt  a  better,  or  more  convenient  mode  of  va.- 
luation  than  this  of  two  Ihillings  in  the  pound,  or  a  tenth 
of  the  rent  or  value  of  the  land;  a  rule  which  appears  (r)  ta 
have  generally  prevailed.  But  {s)  whether  even  this  cri- 
terion beperfeftlyjuft,  may  perhaps  be  queftioned,  becaufe 
the  quantum  of  the  rent  is  not  in  the  conufance  of  the  parfon^ 
and  becaufe  as  to  the  value  of  Jie  land  he  ought  not  to 
be  under  a  necefTity  every  year  of  trying  that  faft  on  any 
difference  between  him  and  bis  parifhiouers,  at  the  peril  of 


Wot>d  has  been  ftated  not  to  be  tithable  oicotnmm  rights 
and  confequently  may  feem  not  to  belong  to  the  prefen^ 
chapter  :  I  (hall  briefly  difcufs  this  point.  In  (/)  or  about  tfa| 
feventeenth  year  of  the  reign  of  Edward  the  thirds  a  f  ano^ 
was  made  at  a  provincial  council  under  Archbiihop  Strata 
ford,  that  tithes  ftiould  be  paid  oifjha  cadua.  Hence  (^4 
it  is  argued^  that  if  the  tithes  of  wood  had  been  due  -  qf 


(r)  Bunb.  I.  Smith  V.  Johnfon. 
fo  decreed  Hawkint  v.  Joyce,  Marg. 
of  JohnfoB  t.  Firebrtce,  Gwill.  660. 
though  in  the  principal  cafe  there 
reported  1  u  ^.  only  in  the  pound 
on  the  rent  was  allowed,  but  on 
what  ground  does  not  appear. 

(t)  See  GwiH   587.   Startup  t. 
Dode-idge.     ** 
^  (/>Deggc,p.  IX.c.4. 


(t> )  4  Mod.  J44,  Owill.  55:7..  jfi 
Hicks  V.  Woodefon.  See  llunb.  6 (• 
Gwill.  61^.  Jordan  v.  Co&jr,  tithts 
are  due  o£.Jfha  cdtdua  t>y  tlie  bffr  0£ 
England.  .Bontoa  ▼  Hurfler.,.uBaj- 
nard,  7 1 .  But  the  reporter  is  of'litde 
credit.  See  however  Gwill,  136 1. 
Knight  V.  Halfey,  fecming  to  im* 
ply,  that  i^oodis  no'R>R^i4ipp^fed 
to  be  tithable  by  cuftom  only. 

coninK>n 
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common  right,  for  what  purpofe  was  that  canon  pafled  ? 
It  may  bcanfwered,  that  the  canon  ought  perhaps  to  be 
confidered  asdeclaratory,  and  not  introduftive  of  a  new  regu- 
lation, the  term  ufed  being  "  declaramus**  not  ^^  Jlaiuimus^* 
fo  far  the  reafoning  appears  not  to  be  conclufive.  Then 
iT  is  added,  that  there  was  a  petition  in  parliament  that  fame 
year,  which  {u)  petition  was  couched  hi  the  following 
terms ;  ^*  the  commons  pray  that  no  man  be  drawn  in  plea 
*'  in  court  chrillian  for  tithes  of  wQod^  or  underwoody  except 
**  in  placed  where  fuch  tithes  have  ufed  to  be  paid.  Anfwer, 
"  let  it  be  done  of  this  as  it  hath  been  done  heretofore." 
But  in  ftriftnefs  this  only  proves,  that  {nv)  there  were 
diftrifts  (as  the  Wealds  of  Kent  and  SufTex)  in  which  by 
cuftom  no  tithe  of  wood  was  or  now  is  payable,  and  that 
therefore  a  county,  or  a  hundred,  not  {x)  a  parifh  or  a  few 
contiguous  parifhes,  may  prefcribe  for  that  exemption* 
Laftly,  as  to  its  being  (j)  urged,  that  where  tithes  are  paid 
for  things  which  yield  no  annual  profit  they  muft  be  due  by 
cuftorti.  Lord  Haidwicke  C.  has  declared  that  at  common  law^ 
and  by  gefieral  rights  copfe  wood  or  Underwood  is  fubjefl:  to 
tithe,  becaufe  from  the  nature  of  it  the  law  takes  notice 
that  it  is  to  be  cut  and  let  grow  again  in  fome  certain  courfe, 
though  that  renewal  be  not  annual.  However^  therefore,  the 
point  was  formerly  underllood, we  may  now,itfeetns,conclude 
on  this  high  authority,  that  of  all  fuch  wood  as  is  not  pro- 
teded  by  the  declaratory  ftatute  of  fylva  cadua,  tithes  are 
due  at  common  law,  and  by  general  right. 


(y)  Gwan  3, 

(w)    it   (eetnt   fo   underftood, 
t)egge,  p.  IX.  c«  4.  near  the  end. 

(ff)  3  Anftr.  702.    Gwill.  X44I. 
Kagle  t.  Edwarda,     GwiU.  1509. 
15 1 1 .  Mantcll  y,  Paine,  nor  a  Town 
«  of  Wood  cr  itny  other  titbsr  i    '^^^^ 
Inli,  645.  not  a , Liberty*  of  what 


extent  foever  it  may  he  GwiU.  ^*7^» 
Johnfon  y.  Bois,  without  fpecifyiLg 
any  kind  of  tithe  in  particular. 

(jr)  4  Mod.  344  Gwili.  5  p. 
{q)   GwilL  S23.        WaUoq  f« 
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\  is  obfcnrablc^  that  this  (2)  ftawtc  45  E.  5,  c.  3.,  trfiich 
\fi&A  in  the  {a)  then  cuftomarj  manner  of  enafting  laws 
by  petition  and  anfwer  thereupon,  was  queilioned  by  the 
clergy,  who  pretended  that  it  did  not  pafd  as  an  a£l  cf  parlia- 
tnent,  but  only  as  an  (^)  ordinanee^  and  confequently  not 
binding*  However  {c)  a  variety  of  reaibns  have  been  urged 
to  demonilrate,  that  it  is  entitled  to  be  confidered,  and 
always  has  been  confi  Jered  as  an  ad  of  the  fupreme  legif* 
lature,  before  {d)  the  enading  of  which,  much  controverfy. 
had  prevailed^  and  divers  petitions  had  been  exhibited  in  par* 
Gambit  relative  to  thtf  fubjed :  But  the  quelUon  has  beeck 
locg  at  reft^  and  the  ftatute  with  its  judicial  interpretations 
}pz  continued  to  be  xbfi  rule  of  decifion ;  having  {e)  in  the 
forty*  feventh  year  of  the  fame  reign  received  a  parliament 
tary  confirmation ;  nor  do  the  clergy  appear  in  any  degree 
to  harve  fhakea  it  by  the  fubfequent  pedtions^  which  they 
continued  to  prefent*  For  as  to  (/)  the  refolution  or  ordi* 
xfimce  referred  lb  in  the  beginning  of  this  chapter,  whatever 
dredit  is  due  to  that  entry  (^),  it  contains  nothing  re* 
pugnant  tp  the  above  mentioned  ftatute,  which  (^)  ia 
treated  as  declarat^  merely  of  the  antecedent  commos^ 
hw. 

By  this  ftatttte  then  t^fjlva  cadua  it  is  in  e£FcA  4eclared» 
that  gro£i  or  great  virood  of  the  age  of  twenty  or  forty  years, 
or  of  greater  age,  is  essemptfrom  the  payment  of  tithes. 
The  ad  is  very  ably  expounded  by  Lord  Hardwicke  C  in 
giving  Judgment  it  a  (/)  cai:ie  inftituted  chiefly  for  an  ac* 


t«>Degge,p.n.c.4. 
(a)  X  Vin.  LefLa;.- 
{b)  Ibid.  32. 

{d)  2  Inil.  64ft. 
{e)  2  Inft.645.  Owill.  5, 6;  7. 
if)  Gibs.t.x:(x.  c  J.  FNB.np. 
ft  Leon.  80     In  the  laft  book  it 


/ 


lecms  fuppofed  piior  to  the  fiatute 
of/Jp/wi  f#4Wfl  though  fixed,  ainft* 
645.  fohteas7R.  2. 
(X)  ft  Inft.  64*5. 

(i)  2  IniL  64%.  GwSl.  831.  i« 
gallon  V.  Tryon. 
•  (i)  GwiU, 827,  Walton  t,  Tryon. 

count. 
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count,  and  fattsfaftien  of  and  for  the  tithes  of  the  loppings 
«f  antient  poHard,  oaks»  and  afhe??,  and  for  the  like  account 
and  fatisfaftion  of  and  for  as  well  the  bodies  of  the  tree* 
as  the  tope  of  beech  wood :  Fhrll»  Z's  to  what  fhall  be  deemed 
grofs  wood ;  this  is  explained  to  mean  fuch  trees  as  are  (/) 
timber  by  the  common  law  throughout  England,  namely, 
oak,  aih,  and  elm  ;  or  fiich  as  are  mnber  by  the  eftabliihed 
cuftom  and  reputation  of  the  coentry,  which  may  be 
the  cafe  of  beeches  and  other  trees,  but  not  to  include  trees 
cccalionally  ufed  for  flight  repairs,  like  {i)  hornbeam  ot 
maple;  the  fiabfequent  application  after  felling,  without 
proof  of  fudi  cufiom,  not  deciding  the  tithable  quality  of 
die  wood. 

Of  all  fuch  timber^ees  as  I  have  juft  defcribed,bdiiig  of 
the  age  of  twenty  years  or  above,  and,  thereupon  bdagpri^^ 
vileged  by  the  flatute,  no  tithes  are  payable  either  jqS  .the  bo* 
dies,(/;bark,  lopd,  or  tops  for  whatever  ufe  (a)  tSiey  areiput^ 
with  the  exception  of  thofe  inftances  in  which  a  fraud  is  ac-« 
dually,  or  may  probably  be  committed  on  the  parfon.  This 
exception  is  illuftrated  by  a  dedfion  of  Loni  Hardwicke,  C« 
who  held  that  if  {m)  a  man  has  a  wood  which  is  properly  a 
copfe  wood,  with  a  lew  timber-trees  in  it,  of  above  twenty 
years  growth,  and  when  he  cats  the  copfe  wood,  he  makes 
a  few  loppings  of  thde  trees,  and  binds  them  up  promif* 

(j)  3  Vku  led.  aS.    Degge,  p.  (m)  Though  Bunk.  99.  a.  dtet 

II. c.  4.  I.  loft  il.  a.  c^t^cimira. 

(i)Gwin.  829.  pL  470.  GwiH.  («)  Gwill.  837,  8,  tord  Hart 

133-  Soby  V.  Molint.  D^ge,p. «.  ''i**  <^«t«  i  Cro.  347»  5ttckhui« 

e.4.  HI.  *  »  Infl,643.  c^mtra.  ^-  Ncwuton,  n.  ibid.    If  the  cafe 

but  fee  GwiH  8)2.  There  can  be  no  ftotdd  be  ihoaght  not  fully  to  come 

4ottbt  hornbeam  ia  not  timber  by  ^^^  aU  for  which  it  la  adduced^ 


the gancralhw,  though  it  fisems it  the  doarinemay  wellitft  upon  hia 

UMy  poSUy  be  fo  by  cuftom^  liBc  Lordflup's  own  hi|^  authority^  tho 

lAfo  0  P.  Wma.  696.  report  of  thepriodpal  ca&  in  GwilL 

(/)  DoA.  ft  Qtud*  diaL  XI.  c*  5J.  bring  taken  from  a  maoufcript  be* 


11.  Go.  4$.  St  longing  tg  the 

H3  *     xttOttily 
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cuoufly  together,  fo  as  it  is  almofl:  impoflible  to  diftinguiih, 
and  feparate  the  one  from  the  other,  the  parfon  may  demand 
tithes  of  the  whole.  But  then  he  mud  fhew  the  fpecial 
matter,  that  the  timber  was  fo  intermixed  that  he  could  not 
do  otherwife ;  and  this  is  right,  becaufe  it  was  the  owner's 
fault.  On  another  occafion,  the  like  confiderations  were 
apparently  carried  to  more  unqualified  conclufions :  For 
according  fo  what  is  judicially  laid  down  in  one  of  our  old 
{o)  reporters,  if  woods  confiding  chiefly  of  timber-trees,  with 
buihes  and  underwood  intermixt,  are  cut  down  and  made 
into  faggots  promifcuoufly ,  it  not  being  worth  while  to  fepa* 
Tate  the  one  fpecies  from  the  other,  the  timber*trees  Ihall 
privilege  the  whole ;  but  if  the  woods  are  moflly  of  fallow^ 
and  di£Ferent  forts  of  underwood,  and  here  and  there 
fparfim  grows  an  oak  or  other  timber  tree,  and  all  are  cut 
down  and  made  into  faggois  indifcriminately,  the  whole  is 
to  pay  tithes.  This  I  believe  was  the  origin  of  the  do£brine 
of  making  the  major  part  the  criterion  of  the  whole,  which 
is  adopted  by  {p)  feveral  compilers  on  the  fubjed,  though 
Dr.  Bum  fays  it  can  only  be  an  argument  of  convenience, 
.  and  cannot  in  any  rcfpeft  dter  the  nature  of  the  tithe. 

Timber  (y)  trees  of  above  twenty  years  growth,  having 
once  acquired  exemption  from  tithes,  retain  it,  though  at 
the  time  of  felling  they  are  become  dry  and  rotten,  fit 
only  for  nrebote  or  fuel,  and  not  to  be  ufed  for  the  pur- 
pofes  of  timber,  fuch  being  called  dotards ;.  and  though  of 
late  they  may  have  been  lopped  once  in  every  feven  years j 
as  the  bodies  are  privileged,  fo  are  the  branches.    In  a  caf<; 

{o)  %  Leon.  79.  Daw«  v.  Mollins.  gut  fee  i  Sid.  300.  Cornell  v.  Haws* 

but  fee  the  cafe  'as  cited  in  £uck-  GwiU.  834. 
hurft  v.>Jewnton,  1  Cro.  347.  and         (^^ ,  Cro.  477.  Ram  t.  Patcnfoo. 

GwiH.  549.  Turners.  Smith.  GwiJl.  833.  Mo.  908.   GwU.  54^- 

(p)   Gibs.  t.  XXX.     c,  3.    667.  Biggs   v.  Martin,  contr.    But  fee 

Ayl.ptr.j.  can.    [50j»6.]  Degge,  GwiU.  834.  See  alfo  Witherington 

p.  II.  C.4.    3  Bom.  eccl.  1.  433.  y,  HarrU.  GwiU.  584. 
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not  (r)  lonp  fubfequent  to  that  in  which  ihc  above  refolu- 
tions  were  pronounced,  the  court  again  held,  that  the 
boughs  of  timber  trees  above  twenty  years  growth  were  not 
tithable,  notwithft*anding  the  decayed  (late  of  the  parent 
tree :  but  that  although  of  a  tree  beings  once  of  twenty 
years  growth  and  never  having  been  lopped,  and  then  after, 
the  twenty  years  being  lopped,  every  ten  or  every  feven 
years,  tithes  were  not  payable  for  the, lops,  yet  if  a  timber- 
tree  Is  lopped  before  it  is  of  twenty  years  growth,  (/)  and 
afterwards  it  is  lopped  every  ten  or  feven  years,  tithes  (hall 
be  paid  of  fuch  lops,  becaufe  it  had  never  acquired  the  pri- 
vilege.  Thefe  decifions  had  the  ratification  of  Lord  Hard- 
wickc,  C.  in  his  judicial  argument  on  the  occafion  above 
alluded  to.  But  v/e  find  (/)  him  contradiding  one  part 
of  the  pofitions  of  Sir  {u)  Edward  Coke,  which  on  this,  as 
oa  other  fubjefks  have  in  general  had  the  fanftion  of  fubfe- 
quent determinations;  namely,  that  tithes  (hall  not  be  paid 
for  the  germins  or  branches  which  grow  out  of  the  roots  of 
felled  timber-trees  of  what  age  foever,  for  that  the  root  is 
parcel  of  the  inheritance.  The  contrary  rule  (v)  hisLord- 
ihip  reprefents  as  having  fince  prevailed,  becaufe  great  part 
of  the  copfes,  or  underwooid  of  the  kingdom  are  germins 
from  fuch  (tools  of  timber-trees,  and  the  oppofite  dodrine 
would  deprive  the  clergy  of  tithes  of  many  underwoods. 
Then  to  the  queftion,  what  is  the  difference,  whether  the 
germins  grow  from  the  (tools  of  trees  entirely  cut  down, 
or  from  the  tops  of  trees  that  have  been  only  headed  and. 

(r)  Mo.  90S.  Broke  r.  Rogers.        (/)  Gwill.  832. 

Gwill.  833*  '       t    \        J    tL    A 

(1)  Bat  what  if  it  ceafes  to  be  .   ^""^  *  ^''^'  ^«- 
lopped  for  twentyyearsfacceffiTely?        {v)  Wood  gtowfng  oa  Hubs,  or 

It  is  faid  to   become  timber,  and  ftems  is  tithable^  GwilL  519.  Tu;> 

priinleged,  i  R.  A.  640.   Degge;  ner  ▼.  Smith, 
p.  X I .  c.  4.  tamen  quart.  Sec  Gwill. 

H  4  lopped  ? 
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lopped  \  he  anfwers,  that  in  the  firil  cale  there  it  no  trte 
remaining  vrhence  they  may  derive  the  privilege ;  in  the 
other  there  is.  As  to  the  oaks  in  queftion,  he  admits,  that  if 
they  were  topped,  and  made  pollards  before  they  attained  the 
age  of  twenty  years,  and  have  continued  to  be  lopped  in 
the  courfe  of  falls  ever  fince,  they  will  be  liable  to  tithes. 
Therefore^  this  being  a  queftion  of  fa£t  when  he  came  to 
the  decree,  he  offered  the  plaintiff  an  ifTue  for  a  jury,  to 
determine,  namely,  whether  thefe  trees  werie  lopped  before 
twenty  years  growth,  or  not.  As  to  the  demand  for  tithe  of 
beech  wood,  it  not  being  difputed,  but  that  it  was  above 
twenty  years  growth ;  he  faid,  that  alfo  then  depended  upon 
the  queftion  of  fa£t  wheiher  beech  be  timber  by  the  cuflom. 
of  the  country ;  and  his  Iprdfliip  thought  the  terms  of  this 
ifTue  fhould  be  whether  by  cuftom  ufed  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  beech  trees 
growing  within  the  parifh  of  Mickleham,  of  which  the 
plantiff  was  re£tor,  are  and  have  ufed  to  be  deemed  timber* 
This  might  be  found  according  to  the  truth  of  the  cafe, 
and  confining  it  to  the  parifh  would  prevent  any  difficulty 
in  refpcd  to  the  precife  limits  of  the  place :  indeed  to 
direct  the  enquiry  through  a  wider  dlflrid  might  be  pro- 
du£Hve  of  contrariety,  as  well  as  uncertainty.  A  third  iflue 
not  relative  to  this  fpedes  of  tithes  was  propofed  to  the 
plahitiflf  to  ele£t  whether  he  would  try  it  or  not,  who  having 
finally  waived  trying  any  of  the  iflues,  his  whole  bill  was 
difmiffed,  but  without  cofts.  This  judgment,  and  the  argu* 
ments  contained  in  it  embrace  the  mofl  material  points  ia 
the  law  concerning  the  tithe  of  i^ood. 

There  is  a  Ihort  note  of  a  {vi)  cafe  m  an  old  reporter 
fimply  flating,  that  young  oaks  under  twenty  years  growth, 
apt  for  timber  in  time  to  come,  fhall  not  render  titbes.  It 
43  difficult  to  conceive  what  could  have  been  in  comroverfy 

(w)  Wnj  ▼.  Ckach.  Mo.  9*8. 

on 
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dn  this  occafion  t  if  lopped  under  that  age,  diey  were 
'always  deemed  tithable.  1  he  fame  is  the  cafe  of  acomt 
from  oaks  of  any  growth.  Afli  and  elm  are  upon  the  lame 
footing  as  oaks»  and  fo  are  fuch  trees  as  are  timber  merely 
by  the  reputation^  and  cuftom  of  the  country.  Therefore 
{x)  it  has  been  decided,  that  billets  and  faggots  we^e  ex^ 
empt  from  the  paymenjt  of  dthes^  for  that ,  the  iame  were 
eut  from  trees  of  above  the  growth  of  twenty  years  before 
they  were  made  poUards;  wiihout  difcriminating  between 
oaks,  and  other  timber*trees ;  and  where  the  trees  are  clearly 
of  a  fpecies  to  be  denominated  timber,  the  court  has  de« 
clared  (tf)  they  would  prefume  the  trees  to  be  above  twenty 
years  growth,  unlefs  the  plainti£f  demanding  tithes  proves 
the  contrary. 


The  tithes,  to  wWch  the  <iuality  of  dmber  is  moft  com* 
monly  afcribed  by  the  cuftom,  and  reputadon  of  places  in 
which  they  grow,  are  (j^  beeches.  Birches  {%)  may  by  the 
fioiie  means  be  privileged  from  dtfaes.  Many  ia)  other  treet^ 
namely,  horfechdhuts,  limes,  afpen,  and  cherry  trees  and 
^ows  feemi  to  ftand  In  the  lame  predicament,  dbat  is,  they 
are  capable  of  the  fame  exemption  by  proving  the  cuftom 
of  die  country.  On  the  eontrary,  fome  trees  {b)  as  aiders, 
hazels,  hollies,  and  others,  9re  of  fe  mean  account  in  thil 

(»)OwiIL  94.  iMorden  ▼.  Eoight.  («)  Mo.  907.  Pofter  t.  Peseoek, 

(4i)Bunb.  2a6.  GwilL  645.  Lbjd  Mo.  8  a.  a  P.  Wot.  606.  %  IxA. 

V.  MackwoTth.  3  Bum.  Eccl.  L  645.  totUra, 

4J I  Axft  that  in  many  places,  ^pHiere  ^)  9  p.  Wma.  0o&  GwiB.  S$J. 

wood  it  plentiful  and  growl  freely,  Wri^t?.  Powle,  Hob.  a  19.  GwilL 

it  it  the  cuftom  to  eftimatc  the  fame  j  jg^  „.  Ouffly  y.  Pindar  3  RoL  R. 

by  meafuriog  round  the  middle  part  83,  aa  to  cheny,  a(h,  and  beech 

oftfaetree.andifititH»chetin  trees,  and  it  it  added,  that  afpeUeea 

^annunfa^ce,  ,t  ,.  d«med  of  ao  ,^  fi^^^,. which  ait  for  the 

3^ragrowAif«nderthata«fu»,  4^^ ^f .^e reajm. 
it  u  accounted  nnderwood* 

(y)  I  RoL  R.  355.  GwJlL  35S.11.  O  D«88*'  P-  H-  «•  4-  "  CwilL 

Uptborne  t. fee  Biby«  y.  5+3'  S'wWl**  F«lkia|. 

Mosliey.  Banb.  191.  GwilL  657.  s. 
(if;  ibid. 
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Laftly,  aocbrding  to  various  authorities  (iK)j  agiftment 
tithe  18  not  due  for  fad<Ue  horfes  kept  for  the  owntr^s  plea* 
fure,  or  convenience.  It  is  difficult  to  find  any  reafonable^ 
or  ftrong  ground  of  di(lin£Hon  between  faddle  horfes  kept 
for  pleafure,  and  coach  horfes  merely  as  fuch.  Yet  in  a  ^ 
cafe  {a)  in  which  the  defendant  had  agifted  both  his 
laddie  and  coach  horfes,  and  admitted  indeed  in  his  anfwer, 
that  he  had  occafionally  employed  them  to  fetch  coals  and 
dntw  manure  to  lands  occupied  l>y  him  in  another  (as  it 
feems)  adjoming  parifh,  the  decree  was  to  account  for  the 
tithe  of  agiftmcnt  of  the  coach-horfes,  and  other  barren 
and  unprofitable  cattle.  The  admiffion  in  the  anfwer  could 
only  avail  according  to  a  judicial  opinion  before  adverted  to, 
provided  the  horfes  had  been  habitually  fo  ufed  out  of 
the  precinfts  of  the  parifh.  Bum  in  his  report  of  the 
cafe  lays,  ^'  the  court  were  unanimoufly  of  opinion,  that 
^  coach-horfes  were  liable  to  pay  tithe  of  agiftinent.^  But 
it  does  not  appear,  that  any  difference  was  adverted  to 
between  them,  and  faddle  horfes,  the  exemption  of  which  is 
fo  well  eftabliflied  ;  fo  that  fome  doubt  may  ftill  peihaps  be 
entertained  as  to  the  general  liability  of  coach-horfes  to 
agiftment-tithe,  though  a  quedion  fo  likely  to  occur.  This 
lappears  to  be  the  only  cafe,  in  which  the  point  was  at  all 
difcuffed,  and  perhaps  not  very  fully  in  this  inftance,  ^ 
leaft,  the  arguments  have  not  been  tranfinitted  to  us«  In 
a  much  older  fuit  {h)  inftituted  againft  an  innkeeper,  who 
depaftured  the  horfes  of  travellers,  for  which  tbere  was  no 
cuftomary  payment,  the  court  were  in  doubt  what  decree  to 
niake  for  a  certain  rate  to  the  paribn,  it  not  being  fixed  bj 
ufage,  and  they  conceived^  that  they  ought  to  allow  two 

'    («)   Degge,  ibid,  x  Bui  171.  loves,  3  Burn,  ecd.  I.  440.  8.  C. 

Gwill.  1571^   a.  Pothin  v.   May,  (^)  Hard.  35.  Gwffl.  50a.  Gilb«it 

r  Ventr.  a36.  Bunb.  3  Gwill.  158s.  y.  E^erfly,  Degge^  p.ii.  e.  5»  Watf, 

Underwood  v.  Gibbon.  c.  L.  f.  455,  6« 


(«)  GwilL  899.  I^ofpe  V.  Bend> 
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ihiHings  in  the  pound  on  the  annual  value  of  the  land,  that 
28  the  tenth  of  fuch  value ;  but  they  agreed  clearly,  that 
tithes  were  payable  for  the  herbage  eaten  by  travellers 
horfes,  and  that  it  was  fo  payable  by  the  occupier  of  the 
lands.  In  thofe  days  the  pra£dce  of  travelling  with  poft«> 
horfes  had  not  commenced.  At  prefent,  I  apprehend,  an 
inn-keeper  and  poft-mafter  would  be  liable  to  pay  tithes  for 
the  herbage  eaten  by  his  own  horfes  kept  for  hire,  and 
agifted  by  him  on  land  in  his  own  occupation,  or  where  he 
has  common  of  pafture. 

In  the  laft  cited  cafe  was  introduced  the  important 
confideratbn  of  the  manner  of  receiving  fatisfkdtion  for 
tithe  of  agiftment ;  what  isjuftly  and  truly  due  is  the  tenth 
part  of  the  grafs  eaten,  but  this  is  fcarcely  pofTible  to  be 
afcertained.    Degge  {p)  calls  k  with  lefs  accuracy  a  jenth 
part  of  the  yearly  value  of  the  ground  fo  depaftured,  which 
h  rather  a  mode  of  appretiation  fubftituted  for  convenience, 
than  the  real  fubjefl  of  demand*     He  adds,  that  commonly 
a  twtentietfa  part  is  accepted,  and  that  in  this,  as  in  all  other 
fkhes,  the  rufiom  and  ufage  of  the  place  is  to  be  obferved : 
Imce,  however,  that  author  wrote,  it  has  been  {f)  determined 
tiurt  a  modus  or  cuftomary  payment  of 'one  fhilllng  in  the 
|)ound  (that  is  a  twentieth  patt}  for  pafturq^  according  to  the 
value  of  the  land  is  a  void  modus^  as  is  alfo  a  modus  of  one 
Shilling  in  the  pound,  according  to  the  rent>  the  fame  being 
(as  Bum  remarks)  no  other  than  payment  of  part  for  the 
ijriiole.    Watfon  (r)  feems  to  dilUnguifli  between  the  occu* 
fier's  own  cattle,  and  thofe  of  flrangers;  laying  it  down 
thscwiiin  there  is  no  fpecial  local  cuftom,  the  tenth  part 
of  the  money  to  be  received  for  the  agiftment,  (meaning  of 

(^)Ibid.  BitnK   174.    Hturifaii    t.  Sharp* 

<gy  £ttilbi,M.  SflBi:li  v.  Koocliff.    3  Bum.  Bed.  L  448. 

(r)  WatfcoC.L,46j. 

H  the 
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the  cattle  of  gutrfts)  is  to  be  pard  to  the  parfon,  and  then 
he  adds,  that  tithes  of  barren  cattle,  by  which  hemuft.mean 
the  occupier's  own  cattle,  are  due  of  common  right,  accord- 
ing  to  the  value  of  the  land  after  the  rate  of  two  Ihillfngs 
in  the  pound,  becaufc  fuch  tithes  cannot  be  otherwife  valued, 
ox  accounted  for,  but  he  admits  that  by  cuftom  or  prefcrip- 
tion  fuch  tithes  may  be  paid  in  another  manner,  as  by  the 
^re:  Where  no  fuch  cuflom  obtains, it  may  be  difficult  to 
•fuggeft,  and  adopt  a  better,  or  more  convenient  mode  of  va^ 
luation  than  this  of  two  (hillings  in  the  pound,  or  a  tenth 
of  the  rent  or  value  of  the  land;  a  rule  which  appears  (r)  ta 
have  generally  prevailed.  But  {s)  whether  even  this  cri- 
terion beperfeftly  juft,  may  perhaps  be  queftioned,  becaufe 
the  qttantum  of  the  rent  is  not  in  the  conufance  of  the  parfon; 
and  becaufe  as  to  the  value  of  Jie  land  he  ought  pot  to 
be  under  a  neceffity  every  yeat  of  trying  that  faft  on  any 
difference  between  him  and  his  pariihiouers,  at  the  peril  of 


Wood  has  been  dated  not  to  be  titbable  oi  common  right, 
and  confequently  may  feem  not  to  belong  to  the  prefen^ 
chapter  :  I  (hall  briefly  difcofs  this  point.  In  (/)  or  about  th| 
feventeenth  year  of  the  reign  of  Edward  the  third,  a  fano^ 
was  made  at  a  provincial  council  under  Archbi(hop  Strata 
ford,  that  tithes  (hould  be  paid  of/ylva  cadua.  Hence  (%4 
it  is  argued,^  that  if  the  tithes  of  wood  had  been  due  -  c^ 


(r)  Bunb.  X.  Smith  T.  Johnfon. 
fo  decreed  Hawkin»  v.  Joyce,  Marg. 
if  Johnfon  t.  "Firebi^ce,  GwiU.  660. 
though  in  the  principal  cafe  there 
reported.  1 8%  ^.  only  in  tlie  pound 
on  the  rent  was  allowed,  but  on 
what  ground  does  not  appear. 

(f)  See  GwiU  587.  Startups. 
Dode-idge.     ** 


(«)  4  Mod.  344,  Owill.  ,55;7..ii 
Hicks  V.  Woodefon.  See  Bunb.  6 1  • 
Gwill.  61^.  Jordan  v.  Colfej;  titbas 
are  due  of.Jyha  citdua  \rf  tbe  bMT  df 
England.  .BoatoQYHuriler.,,uBac- 
nardy^x.  But  the  reporter  is  of  little 
credit.  See  however  Gwill,  1361. 
Knight  V.  Halfey,  feeniing  to  im- 
ply, that  T^oodis  no']t>B|fev  ^ipp^fed 
to  be  tithl^able  by  cuftom  only. 
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common  right,  for  what  purpofe  was  that  canon  pafled  ? 
It  may  beanfwered,  that  the  canon  ought  perhaps  to  be 
confidered  as  declaratory ,  and  not  introduclive  of  a  new  regu- 
lation, the  term  ufed  being  **  declaramus**  not  ^^  Jlatuimus ^* 
fo  far  the  reafoning  appears  not  to  be  conclufive.  Then 
it  is  added,  that  there  was  a  petition  in  parliament  that  fame 
.  year,  which  (r/)  petition  was  couched  in  the  followmg 
terms ;  "  the  commons  pray  that  no  man  be  drawn  in  plea 
"  in  court  chriftian  for  tithes  of  ijcood^  or  underwood^  except 
"  in  places  where  fuch  tithes  have  ufed  to  be  paid.  Anfwer, 
"  let  it  be  done  of  this  as  it  hath  been  done  heretofore/' 
But  in  ftridnefs  this  only  proves,  that  (^)  there  were 
diftrifts  (as  the  Wealds  of  Kent  and  Suifex)  in  which  by 
cuftom  no  tithe  of  wood  was  or  now  is  payable,  and  that 
therefore  a  county,  or  a  hundred,  not  (x)  a  parifli  or  a  few 
contiguous  parifhes,  may  prefcribe  for  that  exemption. 
Laftly,  as  to  its  being  (J)  urged,  that  where  tithes  are  paid 
for  things  which  yield  no  annual  profit  they  muft  be  due  by 
cuftom,  Lord  Haidwicke  C.  has  declared  that  at  common  law^ 
and  by  general  rights  copfe  wood  or  underwood  is  fubjed  to 
tithe,  becaufe  from  the  nature  of  it  the  law  takes  notice 
that  it  is  to  be  cut  and  let  grow  again  in  fome  certain  courfe, 
though  that  renewal  be  not  annual.  However)  therefore,  the 
pointwas  formerly  underllood, we  may  now,itfeetns,conclude 
on  this  high  authority,  that  of  all  fuch  wood  as  is  not  pro- 
teded  by  the  declaratory  ftatute  oi  fylva  cadua^  tithes  are 
due  at  common  law,  and  by  general  right, 

* 

(tt)  GwilC  3.  extent  foever  it  may  be  Gwill.  1^75. 

(w)    U   feemt   fo    underftoocJ,  Johnfon  v.  Boia,  without  fpecifyiLg 

Degge.  p.  XX.  c.  4.  near  the  end,  any  kind  of  tithe  in  particular. 

(«)  3  Anftr.  702.    Gwill.  144^,         i  \     ut  A  -.    n     .- 

Nagk  *  Edwa^.     GwUl.  ,509.        ^   ^  "^  ^,  ^'"t' 
151..  ManteUv.PaincnoraTowa'        <?)   ^^^  ^iS.        W*ltoa  f. 

«  of  Wood  er  eny  other  tithe,"  i  Tryoa. 
laft.  645.  not  a.Libertjof  what 

H4  It 
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\  is  obfervable^  that  this  (s)  ftatnte  45  £.  j,  c.  3.,  which 
pafled  m  the  («)  then  cuftomary  manner  of  ena&ing  law$ 
by  petition  and  anfwer  thereupon,  was  tjuefUoned  by  the 
clergy,  who  pretended  that  it  did  not  pafs  as  an  a&  cf  parUa- 
ment,  but  only  as  an  (^)  c^^anee,  and  confequently  not 
binding.  However  {c)  a  vs^nety  of  reaibns  have  been  urged 
to  den^onilrate,  that  it  is  entitled  to  be  confidered,  and 
always  has  been  confidered  as  an  a£l  of  the  fapreme  legif* 
lature,  before  {i)  the  enading  of  which,  much  controverfy. 
hadprevasled>and  divers  petitions  had  been  exhibited  in  par*, 
fiamait  relative  to  thu  fubjed :  But  the  quefUon  has  beea 
long  at  reft,  and  the  flatute  with  its  judicial  interpretations 
I^s  continued  to  be  tl|e  rule  of  decifion ;  having  (^)  in  the 
forty- feventh  year  of  the  fame  reiga  received  a  parliament 
tary  confirmation ;  nor  do  the  clergy  appear  in  any  degree 
to  have  fhakea  it  by  the  fubfequent  pedtk>ns^  which  they 
continued  to  preient*  For  as  to  (/)  the  refolution  or  ordi- 
2&nce  referred  6>  in  the  beginning  of  this  chapter,  whatever 
drdit  is  due  to  that  entry  (;),  it  contains  nothing  re« 
pugnant  tp  the  above  mentioned  flatute,  which  {h)  ia 
treated  as  declaiatory  merely  of  the  antecedent  commox\ 
law. 

By  this  ftatttte  then  tifylva  Mdua  it  is  in  effeA  4eclare(ip 
that  gro&  or  great  wood  of  the  age  of  twenty  or  forty  years^ 
or  of  greater  age,  is  exempt  from  the  payment  of  tithes* 
The  a&  is  very  ably  expounded  by  Lord  Hardwicke  C»  in 
^ving  lodgment  ill  a  if)  caoTe  inflituted  chiefly  for  an 


{%}  Degge,  p.  X I .  c  4«  feems  fappofed  prior  to  the  ftatute 

ia)  1  Vin.  LefUaj.'-  Qffylva  csdma  though  fixed.  2  Xnft» 

{h)  Ibid.  St.  645.  fo  hte  as  7R.  2. 

(^}Deggetp.xt.6.4.  (;r;2lnft.645. 

{d)  2  M.  642.                   /  (i)  2  InlL  642.  Gwill.  831.  i« 

{e)  2  Inft.  645.  OwiD.  5, 6;  7.  gallon  v.  Tryon. 

(/)  Gib«.t.x<x.  c.  J.  FKB.ixp.  •  (i)  GwiU.Sa;,  WJtbn ♦. Tryon. 


2  LeoD.  80     In  the  hfb  book  it 
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count,  and  fatisfa&k>tt  oiF  and  for  the  tithes  of  the  Iop{»ng8 
€>f  andent  pollard,  oaks»  and  aftte^^^and  for  the  like  account 
and  fatisfaftion  of  and  for  as  well  the  bodies  of  the  tree* 
as  the  tops  of  bee<ih  wood :  Firll,  a^  to  what  fhall  be  deemed 
grofs  wood ;  this  is  explained  to  mean  fuch  trees  as  are  (J) 
timber  by  die  common  law  throughout  England,  namely, 
oak,  aih,  and  elm  ;  or  fuch  as  are  timber  by  the  eftabliihed 
cuftom  and  reputation  of  tbe  coentry,  which  may  be 
the  cafe  of  beeches  and  other  trees,  but  not  to  include  trees 
cccafionally  ufed  for  flight  repairs,  like  {h)  hornbeam  or 
maple;  the  iiabfequent  application  after  felling,  without 
proof  of  fudi  cuAom,  not  deciding  the  tithable  quality  of 
fStit  wood. 

Of  all  fuch  timber^trees  as  I  have  juft  defcrS>ed,  being  of 
the  age  of  twenty  years  or  above,  and,  thereupon  being  pri» 
vilegedby  the  ftatute,  no  titbes  are  payable  either  xaf. the  bo* 
dies,(/;bark,  lopa,  or  tops  for  whatever  ufe  (m}  itkssj  zrtcvi^ 
with  the  exception  of  ihefe  inftances  in  which  a  fraud  is  ac* 
tually,  or  may  probably  be  committed  on  the  parfon.  This 
exception  is  illuftrated  by  adedfion  of  Lord  Hardwicke,  C 
who  held  that  if  («}  a  man  has  a  wood  which  is  properly  a 
copfe  wood,  with  a  iew  timber-trees  in  it,  of  above  twenty 
years  growth,  and  when  he  cats  the  copfe  wood,  he  makes 
a  few  loppings  of  theCe  trees^  and  binds  them  up  promif* 

(j)  3  Vsu  le£k«  aS.    Degge,  p.        (m)  Though  Bunb.  99.  n.  dtet 

»j.  c.  4.  1.  Inft  si'  «•  ^^^  '^*'^- 

(i)  Gwill.  829.  pL  470!  OwiB.  («)  Gwin.  837,  8,  Lord  Hard. 

I3S-  Soby  V.  MoKns.  D^gge,p.  ii .  "^^^  <^«^  «  Cro.  347.  ^ockhurft 

€.4.  «4i-  *  a  In(l.643.  cmtra.  ▼•  Ncwnton,  n.  ibid.    If  the  cafe 

but  fin  G«nIL  832.  There  can  be  00  flurald  be  thought  Dot  fiiUj  to  come 

doubt  hornbeam  ia  aot  timber  by  ^^^  aUfor  which  it  is  adduced^ 

the  gtneralhw^  though  it  feemt  it  the  doarinemaj  wellreft  ttpoa  hia 

IMy  poSbly  be  fo  by  cuftom>  fee  Lordflup*a  owo  hi|^  au|hority»  the 

aUb  a  P.  Wma.  do6.  icport  of  thepriodpadcaieiA  GwilL 

(i)  Doa.  ft  Qtud.  diaL  II.  c*  55.  being  taken  from  a  manufcript  be^ 


42«Co«4y.a«  longing  tg  the  fiuuily* 
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cuoufly  together,  fo  as  it  is  almofl:  impoflible  to  diftinguiih, 
and  feparate  the  one  from  the  other,  the  parfon  may  demand 
tithes  of  the  whole.  But  ihcn  he  muft  fliew  the  fpecial 
matter,  that  the  timber  was  fo  intermixed  that  he  could  not 
do  otherwife ;  and  this  is  right,  becaufe  it  was  the  owner's 
fault.  On  another  occafion,  the  like  confiderations  were 
apparently  carried  to  more  unqualified  concluiions :  For 
according  to  what  is  judicially  laid  down  in  one  of  our  old 
{o)  reporters,  if  woods  confiding  chiefly  of  timber-trees,  with 
bufhes  and  underwood  intermixt,  are  cut  down  and  made 
into  faggots  promifcuoufly,  it  not  being  worth  while  to  fepa* 
Tate  the  one  fpecies  from  the  other,  the  timber-trees  fhall 
privilege  the  whole  j  but  if  the  woods  are  moflly  of  fallow? 
and  different  forts  of  underwood,  and  here  and  there 
fparftm  grows  an  oak  or  other  timber  tree,  and  all  are  cut  ' 
down  and  made  into  faggots  indifcriminately,  the  whole  is 
to  pay  tithes.  This  I  believe  was  the  origin  of  the  doQrine 
oi  making  the  major  part  the  criterion  of  the  whole,  which 
18  adopted  by  {p)  feveral  compilers  on  the  fubjed,  though 
Dr.  Bum  fays  it  can  only  be  an  argument  of  convenience, 
.  and  cannot  in  any  refpeft  alter  the  nature  of  the  tithe« 

Timber  (y)  trees  of  above  twenty  years  growth,  having 
once  acquired  exemption  from  tithes,  retain  it,  though  at 
the  time  of  felling  they  arc  become  dry  and  rotten,  fit 
only  for  firebote  or  fuel,  and  not  to  be  ufcd  for  the  pur- 
pofes  of  timber,  fuch  being  called  dotards ;.  and  though  of 
late  they  may  have  been  lopped  once  in  every  feven  yearsj 
as  the  bodies  are  privileged,  fo  are  the  branches.    In  a  cafq 

(o)  aLcon.79.Dawtv.Mol1in9.  But  fee  iSid.3co.  Cornell  v.  Hairs, 

but  fee  the  cafe  'at  cited  in  Euck-  Gwill.  834. 
burft  v.>Iewnton,  1  Cro.  347.  and        (^n  j  Cro.  477.  Ram  r.  Patcnfoo. 

GwiH-  5a9.  Turner  ▼.  Smith.  GwiJl.  833.  Mo.  908,  Gwll  54*. 

{f)  Gibs.  t.  XXX.    c.  3.    667.  Biggs   ^.  Martin,  contr.    But  fee 

Ayl.par.j.  can.    [505,6.]  Degge,  Gwill.  834.  See  alfo  Witfaerington 

p.  1 1.  C.4.    3  Burn.  eccl.  1.  433.  y,  Harris.  GwiU.  584. 
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not  (r)  long  fubfequentto  that  in  which  the  above  refolu- 
tions  were  pronounced,  the  court  again  held,  that  the 
boughs  of  timber  trees  above  twenty  years  growth  were  not 
tithable,  notwithft*andir»g  the  decayed  date  of  the  parent 
tree :  but  that  although  of  a  tree  beings  once  of  twenty 
years  growth  and  never  having  been  lopped,  and  then  after, 
the  twenty  years  being  lopped,  every  ten  or  every  feven 
years,  tithes  were  not  payable  for  the  Jops,  yet  if  a  timber- 
tree  is  lopped  before  it  is  of  twenty  years  growth,  (x)  and 
afterwards  it  is  lopped  every  ten  or  feven  years,  tithes  (hall 
be  paid  of  fuch  lops,  becaufe  it  had  never  acquired  the  pri- 
vilege. Thefe  decifions  had  the  ratification  of  Lord  Hard- 
wicke,  C.  in  his  judicial  argument  on  the  occafion  above 
alluded  to.  But  v/e  find  (/)  him  contradifting  one  pait 
of  the  pofitions  of  Sir  {u)  Edward  Coke,  which  on  this,  as 
OH  other  fubje&s  have  in  general  had  the  fanftion  of  fubfe- 
quent  determinations ;  namely,  that  tithes  (hall  not  be  paid 
for  the  germins  or  branches  which  grow  out  of  the  roots  of 
felled  timber-trees  of  what  age  foever,  for  that  the  root  is 
parcel  of  the  inheritance.  The  contrary  rule  {v)  his  Lord- 
Ihip  reprcfents  as  having  fince  prevailed,  becaufe  great  part 
of  the  copfes,  or  underwoold  of  the  kingdom  arc  germins 
from  fuch  ftools  of  timber-trees,  and  the  oppofite  dodrine 
would  deprive  the  clergy  of  tithes  of  many  underwoods. 
Then  to  the  queftion,  what  is  the  diflference,  whether  the 

•  •  • 

germins  grow  from  the  ftools  of  trees  entirely  cut  down, 
or  from  the  top$  of  trees  that  have  been  only  headed  and. 

(r)  Mo.  908.  Broke  ▼.  Rogers.        (/)  Gwill.  832. 

GwiU.  833.  1  a,  jz 

(s)  Bat  what  if  it  ceafes  to  be     .   ^^^  *  ^°*'  ^43- 

lopped  for  tweatyyearsfocceffively?        (v)  Wood  gfowmg  oailnbs,  or 

It  is  faid  to   become  timber,  and  fieros  it  tithable^  GwilL  529.  Tar« 

pri'niegedt  i  R.  A.  640.   Degge;  ner  ▼.  Smith* 

p.  1 1 .  c.  4.  tamcn  quarc.  See  Gwill. 

H  4  lopped  ? 


X04.  Lano  cf  Tttbis.  Ch.l7« 

lopped }  he  anfwers,  that  in  the  firit  cafe  there  is  no  tzte* 
remaining  Mrhence  they  may  derive  the  privilege ;  in  the 
other  there  is.  As  to  the  oaks  in  queftion,  he  admits,  that  if 
they  were  topped,  and  made  pollards  before  they  attained  the 
age  of  tw^ty  years,  and  have  continued  to  be  leaped  in 
the  courfe  of  falls  ever  fince,  they  will  be  liable  to  tithes. 
Therefore,  this  being  a  queftion  of  fad  when  he  came  to 
the  decree,  he  offered  the  plaintiff  an  iiTue  for  a  jury,  to 
determine,  namely,  whether  thefe  trees  werie  lopped  before 
twenty  years  growth,  or  not.  As  to  the  demand  for  tithe  of 
beech  wood,  it  not  being  difputed,  but  that  it  was  above 
twenty  years  growth ;  he  faid,  that  alfo  then  depended  upon 
the  queflion  of  fadt  whether  beech  be  timber  by  the  cuftom 
cf  the  country ;  and  his  Iprdfhip  thought  the  terms  of  this 
iffue  fhould  be  whether  by  cuftom  ufed  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  beech  trees 
growing  within  the  parifh  of  Mickleham,  of  which  the 
plandff  was  re6tor,  are  and  have  ufed  to  be  deemed  timber. 
This  might  be  found  according  to  the  truth  of  the  cafe, 
and  confining  it  to  the  pariih  would  prevent  any  difficulty 
in  refpc£t  to  the  precife  limits  of  the  place :  indeed  to 
dire&  the  enquiry  through  a  wider  diftrid  might  be  pro- 
du£Hve  of  contrariety,  as  well  as  uncertainty.  A  third  iffue 
not  relative  to  this  fpedes  of  tithes  was  propofed  to  the 
plaintiff  to  eled  whether  he  would  try  it  or  not,  who  having 
finally  waived  trying  any  of  the  iffues,  his  whole  bill  was 
difiniffed,  but  without  cods.  This  judgment,  and  the  argu« 
ments  contained  in  it  emblrace  the  moft  material  points  ia 
the  law  concerning  the  tithe  of  wood. 

There  is  a  ihort  note  of  a  {vi)  cafe  in  an  old  reporter 
fimply  dating^  that  yoimg  oaks  under  twenty  years  growth, 
apt  for  timber  in  time  to  come,  (hall  not  render  titbes.  It 
is  difficult  to  conceive  what  could  have  been  in  coniroverfy 

( w)  Wray  ▼•  CkacL  Mo.  9«8* 

on 


•^^ 
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dn  this  occafioA  t  tf  lq>ped  under  that  age,  diey  vero 
^always  deemed  tirhable.  "Ihe  fame  is  the  cafe  oF acornt 
from  oaks  of  any  growth.  Aih  and  elm  are  upon  the  fame 
footing  as  oaks,  and  to  are  fuch  trees  as  are  timber  merely 
l»y  the  reputation,  and  cuftom  of  the  country.  Therefore 
{x)  it  has  been  decided,  that  billets  and  faggots  we^e  ex« 
cmpt  from  the  paymenit  of  tithes,  for  that  the  fame  were 
eut  from  trees  of  above  the  growth  of  twenty  years  before 
they  were  made  pollards;^  without  difcriminating  between 
oaks,  and  other  timber*trees  ;  and  where  the  trees  are  clearly 
of  a  fpecies  to  be  denominated  timber,  the  court  has  de* 
clared  {a)  they  would  prefume  the  trees  to  be  above  twenty 
years  growth,  unlefs  the  plaintiff  demanding  tithes  proves 
the  contrary. 

The  tithes,  to  which  the  <juality  of  timber  is  moft  com* 
monly  afcribed  by  the  cuftom,  and  reputation  d£  places  in 
which  they  grow,  axe  (y)  beeches.  Birches  («)  may  by  the 
fame  means  be  privil^ed  from  tithes.  Many  {a)  other  trees^ 
namely,  horfechefhuts,  limes,  afpen,  and  cherry  trees  and 
^lows  feenl  to  ffamd  in  the  fame  predicam/ent,  that  is,  they 
ire  capable  of  the  fame  exemption  by  proving  the  ciiftom 
of  die  country.  On  the  contrary,  fome  trees  {b)  as  alden^ 
hazels,  hollies,  and  others,  are  of  fo  mean  account  in  thi( 

(ir)Gwi]L 84.iMQr(!en  v.  Knight.  {%)  Mo.  907.  Poller  t.  Peaeoek, 

\m)  Bunb.  226.  Gwifl.  645.  Uojd  Mo.  8  a.  0,  P.  Wmt.  606.  %  lad. 

V.  Mackworth.  3  Bura.  Eccl.  L-  643.  tontra. . 

41 1  Axft  that  in  manyphcet.  where  (yi)  a  P.  Wmt.  M.  GwiB.  i jf. 

wood  it  plentiful  and  growt  freely,  Wri^tt.  Powle,  Hob.  2 19.  Gwill. 

it  u  the  cuftom  to  eftmiatc  the  fame  j ^g.  „.  Ouffly  t.  Pindar  2  RoL  R. 

by  meafttrini^  round  the  middle  part  gj^  ^  to  cherry,  afh,  and  beech 

of  the  tree,  and  if  it  it  24  »chet  in  ^^^  „j  j^  j,  ,^^y^^  thatafpcfiwi 

circumfcrence,  .t  «.  deemed  of  20  ^^  fi^  ^now.,  which  a.«  for  the 

j^gromhjfunderthjameafuw,  aefcnoe ^ the rtdm. 

It  u  accounted  Bnderwood. 

r.)  1R0LR.355,  OwilL35«.n.  O  D««:ge.p.i».c.4-  nCwilL 

iLapthome  v. fc*  Bibye  ▼.  543-  6»«*Uv.  ?t^a^ 

Mttxlcy.  Bmb.  193.  GwQL  657.  o. 

6*  vefpea 


io6  Law  of  Tithes:    '  (ih,IV; 

refpeO:,  that  no  cuftom  or  reputation  as:  to  them  appears, 
ever  to  have  been  fet  up,  or  iniifted  on.  Thofe  of  this  laft, 
mentioned  defcription^  of  what  age  or  bignefs  foever,  artf 
regularly  to  pay  tithes, 

Akhough  as  we  have  feen  the  bark  of  timber-trees  is  not* 
tithable,  tithes  (c)  fliall  be  paid  .of  the  mart,  and  acorns, 
becaufe  thefe  are  of  annual  increafe.  But  (d)  where  the' 
acorns  fell  from  the  trees,  and  were  eaten  by  the  owner's 
ptgs,  a  fuit  in  the  ecclefiaftical  court  for  tithe  of  them 
was  reftrained  by  prohibition,  for  in  order  to  become  tithable, 
they  niuft  be  gathered  and  fold,  and  then  (e)  they  muft  be 

tithed  it  feenjs  like  other  things  plucked  by  the  hand,  by 

•       -       •  ^  *    ■ 

meafure,  or  weight. 

.  It  has  been  (/)  decided  thatbroom  made  into  bavins,  and 
that  wood  growing  in  hedge-rQws>are  tithable.  This  {g)  doc*. 
trine  as  to  the  latter  has  been  carried  fo  far,  that  it  has  not 
been  allowed  to  be  exempted  from  paying  tithes  by  proof  of 
a  cuftom  in  the  parifh  to  that  effed,  for  that  there  is  no  dif*. 

« 

iereiice  between  wood  in  copfes  and  in  hedge-rows;  and  fuch. 
a  cuftom  or  prefcription  amounts  to  a  claim  of  being  dif-^ 
charged  from  tithes  without  making  any  fatisfafUon  in  lieu 

of  them,  and  is  void  in  itfelf.  This  determination  adds  force 

• 

to  what  was  before  argued ;  namely,  that  tithe  oifylva  cadua 
doer-  not  depend  upon  afnrmative  ufage,  but  is  due  dejure^ 
by  the  general  law,  thoygh  it  may  be  prefcribed  againfl  in . 
certain  knoil^h  and  extenfive  dillrids,  as  the  wealds  of  Kent, 
and  Sufiex.  As  to  ffi)  fruit  trees,  if  the  parfon  has  had ' 
tithe  of  the  fruit  produced  from  them,  and  the  owner  after- 
wards cuts  down  the  trees,  and  of  their  wood  makes  billets  * 

(4)  Dcggc,  p.  II.C.4.  II  Co.  {gi  GwBI.  1508-9.  I5II,  Mao. 

49.  a.     ' tdlv.  Paine. 

(iQ  lit.  40.  Gwill.  428.  Anon.  (A)  2  loft.  65 1.  Baxter ▼. Hopes,- 
\i)  Gwill.  15J4.  Knight  V.  Hal.  2  Inft.  652.  i  R.A.  6^1.  Wood- 
fey.  Inft.  x68.                           ;         j 

(/)  GwjB.54a.  Bigg«  ▼.  Martin. 

and 


Ch.  IV.      Things  Tnhable  «fCommtn  Right,  tff.  107 

t 

and  hggatSy  Tvhxch  he  fells,  he  is  not  bound  to  pay  tithe  of 
fuch  billets  and  faggots,  Rolle  afligns  as  a  reafon,  that  it  is 
not  a  new  encreafe.  It  is,  indeed,  the  deitra£lion  of  ihc 
fubje£t  from  wliich  any  future  annual  renewal  is  to  fpring  ; 
but  fuch  is  the  cafe  of  all  trees  not  being  timber  com- 
pletely felled  in  thinning  copfes,  and  made  into  faggots  for 
fale.  Perhaps  then  the  principle  difclofeJ  by  Sir  Edward 
Coke,  from  w  horn  he  takes  the  doftrine,  is  the  founder ;  and 
be  tells  us,  it  is  becaufe  tlie  fruit  and  the  faggots  f  rthconv 
ing  from  the  fame  trees  are  not  of  feveral  natures  like  fi  uiit 
and  com  growing  in  the  fame  orchard,  which  are  both 
tithable.  On  the  other  hand,  if  a  man  have  (/)  a  nurferj 
ground,  out  of  which  he  fells  fruit,  and  other  trees  to  be 
tranfplanted  into  another  parifh,  he  (hall  pay  tithe  of  them: 
For  though  the  trees  are  parcel  of  the  freehold,  while  thej 
continue  in  the  foil,  being  Fevered  from  it  in  order  to  be 
tranfplanted,  they  ceafetobe  fo,in  the  fame  manner  as  carrot 
roots  or  the  like ;  and  if  they  were  not  tithable,  the  par&a 

.  by  meane  of  fuch  nurferies  might  be  defeated  of  his  dues 
from  gre^t  part  of  the  land  in  his  parilh.  RoUe  who  argued 
this  cafe,  in  his  report  of  it  mentions  a(hes,  which  at  twenty 
years  growth  arp  undeniably  privileged  as  timber,  but 
which  by  this  authority  appear  when  fold  in  this  young 
ftate  for  trvifplanting  to  be  tithable.  Byi/ )a  fubfequent  de* 
termijaation,  the  matter  is  carried  (bmewhat  farther,  it  being 
lield,  that  nurfery  plants  fold  and   tranfplanted  within  tbi 

fame  parijh  are  titheable  alfo;  and  I  apprehend,  with  as  much 
reafon  as  any  other  product  of  the  earth  fold  and  made 
profit  of  ambng  the  parifliioners  inftead  of  being  carried  to  a 
hyor^  diilant  market.    But  as  to  what  is  faid  in  this  lafl  cafe 

ff)  W.  Jonet.  416.  GwiO.  50X.  arg.  to  be  full  of  bad  law,  GwilL 

Gibbs  V.  Wybotme  S.  C.  more  fully  Z2 14.  Adams  r.  Waller, 

reported  3  Oo.  526-  \  R*  A.  637.  (j)  Hard.38o.Gwai,5lJ.  Grant 

f  1. 6.  but  this  pi.  i|  faid  by  coooiel  t.  Hedding, 

of 
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of  trees  yielding  fruit  which  pays  tithes,  and  others  yieldaig 
none,  and  of  their  being  alike  tithable,  and  that  the  former 
Ihall  not  privilege,  or  exempt  the  latter,  when  they  arc  all 
fold  together,  I  prefume  it  is  not  meant  to  imply,  that  tithes 
were  aftually  paid  of  the  fruit  of  the  fruit  trees,  being  pro* 
bably  young  faplmgs  before  they  were  fp  fold  for  tranfplant- 
ing. 

I  may  now  properly  advert  to  an  extenlive  principle  of 
exemption  from  tithe  of  wood  founded  on  a  regard  «to  the 
purpofes  of  agriculture  and  hufbandry,  from  which  occu* 
pations  of  life  tithes  principally  arife,  and  are  rendered  more 
abundant.  The  {Jk)  doQrine  above  alluded  to,  that  the 
tithable  quality  ot  wood  felled  is  not  to  be  determined 
by  the  fubiequent  ufe  and  application  of  it,  iliould  perhaps 
be  chiefly,  if  not  altogether  underllood  in  this  fenfe* 
that  its  tithable  quality  does  not  depend  on  the  defign  of 
uiing  it  for  repairs,  or  for  fuel,  which  dfefign  may  be  fluc- 
tuating and  uncertain ;  but  as  to  thefe  two  more  general 
purpofes  abftraAedly  coniidtred,  that  the  wood  is  tithable 
or  not,  according  to  its  inherent  nature  before  the  felling  of 
it.  1  here  is  perhaps,  &o  cafe  where  articles  not  originally 
chargeable  ^th  tithe  in  their  own  nature  fliall  become 
liable  to  that  payment  from  the  fubfequent  ufe  of  them : 
but  as  to  exemptions  grounded  on  tlie  above  meationed 
confiderations,  of  agriculture  and  hufbandry,  the  law  it 
otherwife. 

L  It  (/)  has  been  refolved  that  wood  employed  to  hedge  or 
fence  corn^  where  the  parfon  has  tithe  of  com,  as  he  re- 

(i)  See  GwOI.  8^  830.  Walton  of  wood  felled  by  Uta  yearly  at  ten 
T.  Tryon.  years  growth,  and  ufed  in  aneoding 

(/)  Mo.  (9j.  1  R«  A.  644.  h»  hedges,  and  upon  hit  land,  and 
1  Freexn.  334, 5.  Gwill.  563.  Anon,  otherwife  of  no  profit  to  bini»  which 
But  a  defendant  hai  in  one  in(Unc«  is  I  believe  a  fingle  authority  to  that 
been  decreed  to  account  for  thhct    cSea/CwiII'608.  S«th  ▼•WiDiatna* 

gularly 
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gularly  has  v^ithout  fome  fpecial  difcharge,  (hall  pay  ho  tlthe^ 
aiid  it  was  laid  down  as  a  general  rule,  that  no  tithes  flialt 
be  paid  for  any  thing  ^^r  quoddecimefiuni  uberiores^  that  is^ 
I  fuppofe,  by  which  tithes  of  the  predial  kind  are  encreafed ; 
hot  nniverfally  all  thofe  of  the  mixt  kind^  as  in  fome  cafes 
of  milk^  and  young  cattle.  The  wood  privileged^  {m)  com* 
prebends  hop-poles  and  their  barks,  where  the  parfon  or 
vicar  hath  the  tithe  of  hops ;  ofiers  cut  to  make  hurdles  for 
iheep,  and  generally  wood  for  maintenance  of  the  plough 
or  pail,  or  employed  in  making  and  repairing  all  utenfils 
of  htiibandry.  It  is  even  {n)  faid  to  have  been  adjudged, 
^t  where  a  xosfx  cut  down  wood,  felling  more  than  was 
fufficient  to  make  hedges,  and  actually  ufed  the  greater  pari 
in  hedging,  that  even  for  the  furplus  of  the  wood  cut  for 
fuch  agricultural  purpofe  no  tithe  ihould  be  paid,  Alfo  {0) 
if  a  man  cuts  down  his  copfe-wood,  and  pays  the  tithes  of 
it,  and  afterwards  before  any  new  germins  fpring  he  grubs 
up  the  roots  and  ftubs  of  the  wood,  he  ihall  not  pay  tithes  of 
them,  becaufe  they  are  parcel  of  the  freehold,  anddo^oe  an- 
nually renew.  It  is  true  that  the  reafon  here  afligned  is  not 
connected  with  the  prefent  topic,  but  may  we  not  fuppofe 
another  reafon  to  have  been  alfo  taken  into  confideration?  I 
mean  th$  view  and  purpofe  of  clearing  the  ground:  As  in  a 
cafe  (^)whcre  in  anfwer  to  a  bill  by  a  rcSor  for  tithes,  furze 
and  bulhes,  which  were  cut  and  made  into  faggots  and  fold 
by  the  defendant,  he  infifted  that  no  tithe  was  due^  but  being 

(«)  I  Prexn.  334;   Gwill.552.  «*  nevr,yft  tttsthehufbandryiBthe 

«D«ii.  contnattobop-poleSyGwilL  «<  xoain^  &c."  a  Keb.  6^4.  Watfon 

563.  Gee  t.  Pc«rch>  but  fee  564.  n.  t.  Smith. 

and  oontio.  of  581, 9.  S.  C.  GwiU.        {n)  i  Cro.  49^.  ia  Eaft  v.  Hard- 

1555*  Bunb.  so  GmH  6x8.  Date  ▼.  ing. 

Spracidag»acc,  S.  P.  Degg?,p.  ji.        (0)    x  R.  A.  637.  Bedford  v. 

€.  4.   ad.  fin.  wbo  cites  White  ▼.  Skinner. 

Arch.S.P.adni.GwilL  1506. 1508.         (p)    Gwill    5o8.    anoo,  under 

in  Maatel  v.  Paine,  Gibf.  684.  2  Smilh  v.  Williams. 
Inft.^js.   ''  Albeit' tte  houfe  be 

cut 


*m^ 
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cut  to  clear  the  ground,  and  prepare  it  for  the  hufbandry 
purpofes  of  tillage  and  grazing^  and  the  bill  was  difinifled. 

IL  For  firewood  (q)  cut  and  confumed  in  a  dwelling- 
houfe  in  the  fame  parifli,  as  it  is  generally  afferted  in  many 
books,  no  tithes,  are  due*    This  as  to  its  origin  is  (r)  afcri« 
bable  to  the  fame  principle,  being  founded  on  the  neceffity 
of  a  habitation  for  carrying  on  the  purpofes  of  hufl>andry, 
on  which  tithes  fo  much  depend.     Therefore,  in  a  caufe  (i) 
where  this  defence  was  fet  up,  the  court  declared,  that  as  it 
appeared  that  the  defendant  had  not  any  hBufe  of  bujbandrf 
within  the  plaintiff's  parifh,  but  that  the  faggots  in  question 
were  carried  to  the  defendant's  houfe,  being  out  of  the  faid 
parifli,  and  there  burnt,  tithes  were  due  to  the  plaintiff,  for 
the  fame  j  and  upon  the  like  reafoning  (/)  it  is  laid  down^ 
whether  authentically  or  not,  that  if  a  man  hath  a  houfe  of 
huftandry  with  lands,  and  demifmg  tlie  lands  referves  the 
houfe,  tithe  of  firewood  is  payable.     It  has  {u)  been  made 
a  queflion,  whether  this  exemption  of  fuel  is  by  the  general 
law,  or  requiring  the  aid  of  a  local  cuftom  to  fupport  it# 
Lord  Hardwickc,  C.(i;)  has  given  us  his  authoritative  opini- 
on, that  wood  cut  to  be  burnt  in  the  houfe  of  the  parilhioner 
within  the  parifh,  is  exempt  from  tithe,  not  of  common 
right,  but  by  fpecial  cuftom  only;  and  that  it  operates  by 
way  of  cuflomary  exemption  in  refpedt  of  fome  fatisfaftion 
to  the  parfon,  which  it  is  incumbent  on  the  parifhioners  to 
(hew.  The  encreafe  of  tithes  arifing  from  hufbandry  to  which 
a  dwelling  houfe  is  effential  may  be  thought  to  afford  the 
jarfon  fuch  requifite  fatisfadion ;  and  his  Lordfhip  relies 

(q)  I  R.  A.  644.  6s6.  Ellis  ▼•        (/)  Gibf.  686.  Hutton  and  Croke 

Drake,  and  Auftin  t.  Lucas,  ibid,  Jufticta  differ  at  to  this    matter^ 

and  I  Cro.  609.  S.  C.  %  Inft.  652.  Hetl.  89.  Norton  v.  Harmer. 
«.  Vin.Abr.  591.G1viU.610.  Roffc        („)  ^  Frecm.334.  5.  Owilt562. 

V,  Harding,  Mo.  685 .  t„oa. 

(*)  Tanv.  Abr.  t.  Difmes  597.         ^^^^    QwiU.    8*9.     WlJCott   t. 

X  Vent.  75.  y^oB.     •  •         '    - 

(x)  Gwill.i43*  Goodall  f .  Pcrkina. 
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Ch.  IV,      Things  Tith^ble  rf  Common  Rights  ^c. 


•iir 


xm  [uu)  a  cafe  in  which,  according  to  the  cited  report  of  it^ 
it  feems  adjudged  that  it  is  tiot  dejure  per  legem  terra  that 
any  one  is  difcharged  of  tithes  for  wood  fpent  in  -his  hoiif<% 
.or  for  fencing-Jit^ for  hedges.  Thi»  cafe,  howevef,  cm  another 
{w)  occafion  having  been  cited  at  the  bar  was  not  thought 
decifiveof  the  queflion,  the  court  declining  to  come  to  any 
refolution  upon  the  poinr^  and  dating  that  there  wefe 
opinions  both  ways  as  to  fuel  where  there  was  no  cufton^ ; 
but  they  previoufly  held  that  hop-poles  and  wood  for  fences' 
were  not  tithable  on  general  principles,  jflid  yet  the  other 
cafe  feems  *  to  include  them,  as  well  as  firewoo4«  The 
•truth  is  vexy  numerous  authorities,  fome  of  which  are 
^above  cited,  fpeak  often  indifcriminately  of  wdod  ufed  iot 
agricultural  purpofes,and  for  domeftic  fuel,  as  exempt  from 
.tithes,  without  any  intimation  that  ^ch  exemptions  depend 
.on  local  particular  ufage,  an<t  on  the  contrary  feem  (a;) 
to  re£er  them  to  the  coipmon  law  of  the  land,  and  thefe 
#xempticms  coincide  with  othex  parts  of  the  fyftem  of  our 
■tithe  laws.  '  It  may  be  added,  that  although  in  a  late  (j) 


(»tf)  3  Cro.  II 3,  Norton  V.  Fcr- 
mer,  GwilJ.  ibid.  n.  but  fee  S.  C. 
differently  reported,  and  finally  de- 
termined>  becaafe  of  the  cuftom  al- 
ledged,  and  the  verdid  againd  fuch 
allegations,  and  by  Croke  and  YcU 
lerton,,  there  are, divers  precedents 
othenvife  vjlthtntt  alled^ing  a  cu/ionit 
tfctl.  88.  Iro.  117.  Per  Croke  the 
parfon  had  a  benefit,  for  he  had  bet- 
|V'iii«anBof  tithes,  Hetl.  89,  and 
Gibs.*6Stf.  fpeaks  of  a  houfe  ofhuf- 
landry, 

(w)  I  Freem.  334. 
..<<ff).alnft.  65a. . ' 
.^  (jr)«  Mai|teU  ▼.    Paine,    Owill. 
^jo6*  150S.    The  point  ftill  there- 
fore jnay  feem  .doabtful^notyrith- 
§ilidiDgC«B.  Parker's  coQCUfTeiiGe 


with  Lord  Hardwicke,  that  the 
.  emptio^  of  fire-wood  is  only  by 
fpe(;ial  cuftom,  GwiU.  965.  and  a. 
960.  and  n.  Erfkine  ▼.  Ru!3e.  Both 
tbefe  great  judges  infiftonthc  oafe  ia 
3  Cro.  1 13.  without  adverting  to 
the  report  of  it  in  Hetley, , which 
feems  to  make  the  other  way,  the 
C.  B  quotes  many  other  cafes  for 
and  againft  his  opinion,  fome  of 
which  I  have  not  fcmnd,  and  fome 
are  not  reported  as  to  this  matter. 
In  Thomas  t.  the  Duke  of  Beaufert, 
Gwill.  969.  n.  a  cuftom  for  the  ex- 
emption is  ftated  in  the  anfweri 
but  does  not  appear  to  have  bec4 
proTed.  Can  the  |diegation  or  fur- 
mife^avail.  withojit  t^e  pcooCI  Sea 
a  Keb.  634.  Watfon  ▼.  Smith. 

cafe. 


'II  a  LawofTiihes.  CIuIV. 

c^e^  the  aitfwer  of  the  defendant  afieded  to  fupport  t^ 
exemption  of  wood  ufed  for  bufbandry  purpofes,  or  for 
fuel  within  the  parifh^  by  the  allegation  of  immemorial 
cuftom  to  that  effed,  it  does  not  appear  that  any  fuch  cuf« 
tcmi  was  fabftantidted  in  proof;  and  furely  fuch  proof  was  not 
oeceflary  as  to  the  wood  nfed  in  hufbandry^  and  ysX,  both 
thefe  grounds  of  exemption  were  indifcriminately  admitted 
as  legal  by  the  coUnfel  for  the  party  claiming  tithes^ 

UL  It  (z)  is  laid  down,  that  if  a  man  cuts  wood,  and 
bums  it  in  making  bricks  to  be  employed  in  the  repairs  or 
enlar^ment  of  his  manfion,  within  the  parifh,  for  the 
neceflary  habitation  of  himftlf  and  his  family,  no  tithes  (hal! 
be  paid  for  fuch  wood  ina(much  as  the  parfon,  it  is  faid» 
has  the  benefit  of  thi  labour  of  the  family.  But  if  he 
extend  his  buildings  for  pleafure  or  delight,  as  it  is  eac* 
preflfed,  beyond  what  is  neceflary  for  his  family,  he  fliaS' 
pay  tithes,  and  the  furmife  to  reftrain  the  eeclefiaftical  court 
from  proceeding!  being  only  that  he  burnt  the  wood  for 
the  reparation  and  enlar|pcnt  of  his  houfe  generally,  with- 
out faying  for  the  neceflary  habitadon  of  his  /amily,  that 
court  was  allowed  to  retain  the  fuit,  and  by  that  furmife 
the. judges  of  the  king's  bench  declared  he  might  build  a 
caftle,  and  yet  pay  no  tithes.  Thefe  points  which  are 
adopted  in  the  compilations  of  Degge  and  Bum,  feem  to 
coincide  in  principle  with  what  has  been  before  mentkmed 
as  to  firewood.  But  {a)  underwood  fold  for  fuel»  or  to  bd 
converted  into  charcoal,  or  for  other  general  purpofisa^  of 
employed  in  works  of  hufbandry  in  another  pariih  tppoti 
dearly  tithable.. 

{%)  1  R.A.  64$.  pi.  8,9910.  ▼.Hanlinjr.838.ii»AU>ot4r.HiaiEf« 

Ki»on  ▼.  Bmwne.  io»8.  EUit  ▼.  Fener,  700*  Bi«e  f. 

{a)  2  Kcb.  ".34.  Watfon  r  Smith,  Drew,  701.  a.  Watenntn  ▼.  Jmt% 

8  Via. Abr.  591.  GwilL  6iQ.  KoSs  577.  O^et.  Siailb, Gibf.  6^ 
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CB.  IV.    Things  TithahU  of  Common  Rights  t^c.         \i$ 

.  Tithe  (ky  of  wckxl  is  a  predial  tithe :  itgiuft/therefore, 
befet  out  purfuant  to  the  ftatute  of  Edward  the  fixth 
which  ought  to  be  done  by  the  owner,  or  occupier  upon 
the  land 'at  the  time  of  falling.  This  fetting  out,  (c)  or 
the  manner  of  payment  of  titheowood  muft  either  be  by 
meafure  of  the  ground  by  perches,  or  fimilar  computation, 
or  by  fetting  outthe  tenth  billet,  faggot,  or  the  like ;  but 
in  this,  fays  Degge,  as  in  ail  other  cafes,  the  cuftom  of  the 
place  is  to  be  obferved.  Accordingly  (d)  when  the  cu£» 
torn  was  proved  for  the  occupiers  to  bind  up  the  wood 
before  the  tithes  of  it  were  fet  out,  the  majority  of  the 
court  of  exchequer  were  of  opinion  that  the  method 
tifed  by  the  defendant  in  fetting  out  his  tifhe*wood,  name* 
ly,  by  loofe  heaps  in  boughs,  was  illegal,  and  that  he  ought 
to  account  for  the  value  of  fuch  tithes.  Many  years  ante- 
cedent to  this  decifion,  it  (e)  appears  that  the  court  after 
great  debate  declared,  that  the  pariihioner  ought  to  ftack, 
and  faggot  the  wood  which  he  fets  out  for  the  tithes. 
But  here  at  leaft  his  duty  ends ;  he  (f)  certainly  is  uot 
bound,  nor  is  it  reafonable  he  fhould  be  bound  to  prepare 
the  tithe-wood  for  the  market,  by  converting  it  into  hoops, 
ftaves,  or  any  of  the  deftined  purpofes  of  the  other  nims 
parts  remaining  at  his  own  difpofal. 

I  have  before  briefly  confidered  the  perfons  accountable 

for  tithe  of  wood  as  between  vendor  and  vendee  of  wood, 

-ftanding  or  felled.    The  authorities  there  dted  confirm 

what  Dr.  Bum  advances  (;)  as  the  criterion  that  be  fhaQ 

pay  tithe,  to  whom  the  other  nine  parts  bdox^,  wb^ 

{h)   GwilL  830.     Walton  ▼.    deemed  good. 
Tryon.  (J)  Gwiil.  581.  Geev.^e|||l. 

{c)  Degge»  p.  u.  c.  4.  ad  fin^        (e)  GwQL  700.  n.  Bmboorae 
See  howeTer  G wiO.  1 56 1 .  Ssnglit    ▼. .  Eyres 


V.  Htibjf  and  qu.  whether  a  cuf*        (/)  GwiH  700.  Bree ▼.  DnfW^ 
ton  to  fet  out  wood  ftanding  hy    701k    Waterman  ▼•  JoMi, 
fuch  mearuremcnt^  would  now  be        (f }  3  EccL  1 4^ 

I  the 


XQ4  tAw  of  Tttbcs.  Ch*lV« 

lopped  ?  he  anfwers,  that  in  the  firil  cale  there  ii  no  tree 
remaining  vrhence  they  may  derive  the  privilege ;  in  the 
other  there  is.  As  to  the  oaks  in  queftion,  he  admits,  that  if 
they  were  topped,  and  made  pollards  before  they  attained  the 
age  of  twenty  years,  and  have  continued  to  be  lopped  in 
the  courfe  of  falls  ever  fince,  they  will  be  liable  to  tithes. 
Therefore,  this  being  a  queflion  of  fad  when  he  came  io 
the  decree,  he  offered  the  plaintiif  an  iflue  for  a  jury,  to 
determine,  namely,  whether  thefe  trees  werie  lopped  before 
twenry^  years  growth,  or  not.  As  to  the  demand  for  tithe  of 
beech  wood,  it  not  being  difputed,  but  tlut  it  was  above 
twenty  years  growth ;  he  faid,  that  alfo  then  depended  upon 
the  queflion  of  fad  whether  beech  be  timber  by  the  cuHom 
of  the  country ;  and  his  lordfliip  thought  the  terms  of  thi$ 
liTue  fhould  be  whether  by  cuftom  ufed  from  time  whereof 
the  memory  of  man  is  not  to  the  contrar)^  beech  trees 
growing  within  the  parifh  of  Mickleham,  of  which  the 
plantiflF  was  re£tor,  are  and  have  ufed  to  be  deemed  tiuiber.^ 
This  might  be  found  according  to  the  truth  of  the  cafe» 
and  confining  it  to  the  parifh  would  prevent  any  difficulty 
in  refpcfk  to  the  precife  limits  of  the  place :  indeed  to 
dire&  the  enquiry  through  a  wider  diflrid  might  be  pro* 
du£tive  of  contrariety,  as  well  as  uncertainty.  A  third  iflue 
not  relative  to  this  fpecies  of  tithes  was  propofed  to  the 
plaintiff  to  ele&  whether  he  would  try  it  or  not,  who  having 
finally  waived  trying  any  of  the  iffues,  his  whole  hill  was 
difmiffed,  but  without  cofls.  This  judgment,  and  the  argu« 
ments  contained  in  it  embl^ce  the  moft  material  points  in 
the  law  concerning  the  tithe  of  wood. 

There  is  a  fhort  note  of  a  {w)  cafe  in  an  old  reporter 
iimply  ftating,  that  young  oaks  under  twenty  years  growth, 
apt  for  timber  in  time  to  come,  (hall  not  render  tithes.  It 
is  difficult  to  conceive  what  could  have  been  in  comroverfy 


(w)  Wray  ▼•  Ckadu  Mo.  9«8. 


on 
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dn  this  occafion :  if  lq>ped  under  that  age,  they  wtro 
"always  deemed  tithable.  The  fame  is  the  cafe  of  acornt 
from  oaks  of  any  growth.  Afli  and  elm  are  upon  the  lame 
footing  as  oaks,  and  fo  are  fuch  trees  as  are  timber  merely 
by  the  reputation,  and  cuftom  of  the  country.  Therefore 
(x)  it  has  been  decided,  that  billets  and  faggots  we^e  ez« 
empt  from  the  payment  of  tithes,  for  that  the  fame  were 
cut  from  trees  of  above  the  growth  of  twenty  years  before 
they  were  made  pollards^  wiihout  difcriminating  between 
oaks,  and  other  timber-trees ;  and  where  the  trees  are  clearly 
of  a  fpccies  to  be  denominated  timber,  the  coxut  has  de* 
clared  {c)  they  would  prefume  the  trees  to  be  above  twenty 
years  growth,  unlefs  the  plaintiff  demanding  tithes  proves 
the  contrary. 

The  tithes,  to  which  the  ijuality  of  timber  is  moft  com* 
monly  afcribed  by  the  cuftom,  and  reputation  €^  places  in 
which  they  grow,  are  {y)  beeches.  Birches  {%)  may  by  the 
fame  means  be  privileged  from  tithes.  Many  {a)  other  treeiL 
namely,  horfechefhuts,  limes,  afpen,  and  cherry  trees  and 
^lows  feemi  to  ftand  in  the  &me  predicamiont,  that  is,  they 
are  capable  of  the  fame  exemption  by  proving  the  cUftom 
of  die  country.  On  the  contrary,  fome  trees  {b)  as  aiders, 
hazels,  hollies,  and  others,  are  of  ft>  mean  account  in  thi| 

(ir)Otri]L  S4.  iMorden  v.  Eoight.  («)  Mo.  907.  Fofttf  r.  Feaeoek, 

(4i)Bttiib.226.  GwxlL  645.  Lloyd  Mo.  8  a.  a  P.  Wmt.  606.  %  laft. 

V.  Mackworth.  3  Bura.  EccL  L  643.  totUra. 

41 1  /layt  that  ia  manyphces,  where  (b)  a  P.  Wms.  $o&  GwiB.  557. 

wood  U  plentiful  and  growi  freely,  Wri^tt.  Powlc,  Hob.  2 19.  GwilL 

it  is  the  cuftom  to  eftimatc  the  fame  j jg,  „,  Owffly  v.  Pindar  2  RoL  R. 


by  meafaring  round  the  middle  part  gj^  ^^  ^^  cherry,  afli,  and  beech 

ofthetree.andifkisa4inchesin  tree«,andit  if  added,  that  afpcl«et 

^'^,!!r-r''  I  "^          r  '"^  ferte for anows, which  ai«  for  the 

je«grow&ifundert^a«fu«,  4^^  rf  the  realm. 
It  ts  acoeunted  widerwood. 

(y)  1R0LR.355.  GwaL35«.n.  O  Dej«e»p.i».e-4-  uGwilL 

JLapthorne  ». fee  Bibt«  ».  5+3-  ®*«^»-  P***"* 

llasley.  Bub.  192.  G«3L  657.  a. 

6*  tefpea 


10^  Law  of  Tithes:    '  (3h.IV; 

refped:,  that  no  cuftom  or  rq>utation  as- to  them  appeal^ 
ever  to  have  been  iet  up,  or  inlifted  on.  Thofc  of  this  laft 
mentioned  defcription,  of  what  age  or  bSgneTs  foever,  zr€^ 
regularly  to  pay  tithes. 

Although  as  we  have  fcen  the  bark  of  timber-trees  is  nof 

tithable,  tithes  (r)  fhall  be  paid  ,of  the  maft,  and  acorns, 

becaufe  thefe  are  of  annual  increafe.     But  {d)  where  the^ 

acorns  fell  from  the  trees,  and  were  eaten  by  the  owner's 

pigs,  a  fuit  in  the  ecclefiaflical  court  for  tithe  of  them 

was  reftrained  by  prohibition,  for  in  order  to  become  tithable, 

they  muft  be  gathered  and  fold,  and  then  {e)  they  mud  be 

tithed  it  feems  like  other  things  plucked  by  the  hand,  by 

•  i»      „         '        * 

meafure,  or  weight. 

.  It  has  been  (/)  decided  thatbroom  made  into  bavins,  and 
that  wood  growing  in  hedge-rows,  are  tithable.  This  {g)  doc-. 
tnne  as  to  the  latter  has  been  carried  fo  far,  that  it  has  not 
been  allowed  to  be  exempted  from  paying  dthes  by  proof  of 
SI  cuilom  in  the  parifh  to  that  effed,  for  that  there  is  no  dif*. 
fcrence  between  wood  in  copfes  and  in  hedge-rows;  and  fuch. 
a  cuftom  or  prefcripdon  amounts  to  a  claim  of  being  dif-, 
charged  from  tithes  without  making  any  fatisfaftion  in  lieu 
Qf  diem,  aiid  is  void  in  itfelf.  This  determination  adds  force 
towhat^was  before  argued  \  namely,  that  tithe  oifylva  cadua 
doer-  not  depend  upon  afnrmative  ufage,but  is  dncdejure^ 
by  the  general  law,  thoygh  it  may  be  prefcribed  againd  in , 
ctrfain  knotim  and'eztenfive  diftri&s,  as  the  wealds  of  Kent, 
and  Suflez.     As  to  {B)  fruit  trees,  if  the  parTon  has  had  ' 
tithe  of  the  fruit  produced  from  them,  and  the  owner  after- 
wards cuts  down  the  trees,  and  of  their  wood  makes  billets  * 

(0  Dcggc,  p.  II.  €.4.  IX  Co.  (i)  Gvnil.  1508-9. 151 1.   Maq. 

49.  a.     • '    *       '  teD  V.  Paine. 

(d)  lit.  40.  GwOl.  428.  Anen.  (A)  2  Inft.  651.  Baxter  ▼.Hopes,- 

\i  Gwill.  1354.  Knight  V.  Hal-  2  Inft.  6j2.  i  R.  A.  6^1-  Wood- 

fey.  Inft,  168.  .         j 

(J  )  G  wiB.  54a .  Bigg«  ▼.  Martin. 

and 


J 
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and  faggots,  which  he  fells,  he  is  not  bound  to  pay  tithe  of 
fuch  billets  and  faggots*  Rolle  afligns  as  a  reafon,  that  it  is 
not  a  new  encreafe.  It  is,  indeed,  the  dellruftion  of  ihc 
fubject  from  wliich  any  future  annual  renewal  is  to  fpring ; 
but  fuch  is  the  cafe  of  all  trees  not  being  timber  com- 
pletely felled  in  thinning  copfes,  and  made  into  faggots  for 
fale.  Perhaps  then  the  principle  difclofed  by  Sir  Edward 
Coke,  from  v\  horn  he  takes  the  doftrine,  is  the  founder ;  and 
iie  tells  us,  It  is  becaufe  tlie  fruit  and  the  faggots  f  rthcono 
ing  from  the  fame  trees  are  not  of  feveral  natures  like  fi  ui(f 
and  corn  growing  in  the  fame  orchard,  which  are  both 
tithable.  On  the  other  hand,  if  a  man  have  (/)  a  nurfery 
ground,  out  of  which  he  fells  fruit,  and  other  trees  to  be 
tranfplanted  into  another  parifh,  he  fhall  pay  tithe  of  them: 
For  though  the  trees  are  parcel  of  the  freehold,  while  they 
continue  in  the  foil,  being  fevered  from  it  in  order  to  be 
tranfplanted,  they  ceafetobe  fo,in  the  fame  manner  as  carrot 
roots  or  the  like ;  and  if  they  were  not  tithable,  the  parfoa 
\>y  means  of  fuch  nurferies  might  be  defeated  of  his  dues 
froin  great  part  of  the  land  in  his  parifli.  RoUe  who  argued 
this  cafe,  in  his  report  of  it  mentions  afiies,  which  at  twenty 
years  growth  arp  undenx:ibly  privileged  as  timber,  but 
which  by  this  authority  appear  when  fold  in  this  young 
(late  for  tr^fplanting  to  be  tithable.  Bye/ )a  fubfequent  de« 
termijiation,  the  matter  is  carried  (bmewhat  farther,  it  being 
beld,  that  murfery  plants  fold  and  tranfplanted  witbin  tbi 
fame  parijh  zrt  titheable  alfo;  and  I  apprehend,  with  as  much 
reafon  as  any  other  product  of  the  earth  fold  and  made 
profit  of  ambng  the  parifliioners  inftead  of  being  carried  to  a 
XQore  diftant  market.    But  as  to  what  is  faid  in  this  laft  cafe 


{i)  W.  Jqnei.  416.GW1II.  501,  arg,  to  be  full  of  bad  law,  GwiO. 

Gibbs  V.  Wybonne  S.  C.  more  fully  Z2 14.  Adams  r.  WaQer. 
Ttported  3  Oo.  52^.  1  R.  A.  637.         0)  Hard.jSo.GwiU.jIj.  Grant 

f  1. 6.  but  this  pi.  i|  faid  by  couxifel  t.  Heddin^ . 


»o^  Law  of  Tithes,  Ch.IV, 

I 

of  trees  yielding  fruit  which  pays  tithes,  and  others  yieldaig 
none,  and  of  their  being  alike  tithable,  and  that  tb«  fbnner 
ihall  not  privilege,  or  exempt  the  latter,  vhen  they  are  all 
fold  together,  I  prefume  it  is  not  meant  to  imply,  that  tithes 
were  aftually  paid  of  the  frtut  of  the  fruit  trees,  being  pro* 
bably  young  faplings  before  they  were  fp  fold  for  tranfplant- 
ing. 

I  may  now  properly  advert  to  an  extenlive  principle  of 
exemption  from  tithe  of  wood  founded  on  a  regard  *to  the 
purpofes  of  agriculture  and  hufbandry,  from  which  occu* 
pations  of  life  tithes  principally  arife,  and  are  rendered  more 
abundant.  The  {k)  dofldne  above  alluded  to,  that  the 
tithable  quality  of  wood  felled  is  not  to  be  determined 
by  the  fubfequent  ufe  and  application  of  it,  fliould  perhaps 
be  chiefly,  if  not  altogether  underllood  in  this  fenfe^ 
that  its  tithable  quality  does  not  depend  on  the  defign  of 
ufing  it  for  repairs,  or  for  fuel,  which  defign  may  be  flue* 
tuating  and  uncertain ;  but  as  to  thefe  two  more  general 
purpofes  abftradedly  confidi^red,  that  the  wood  is  tithable 
or  not,  according  to  its  inherent  nature  before  the  felling  of 
it.  1  here  is  perhaps,  no  cafe  where  articles  not  original^ 
chargeable  with  tithe  in  their  own  nature  fliall  become 
liable  to  that  payment  from  the  fubfequent  ufe  of  them : 
but  as  to  exemptions  grounded  on  tlie  above  mefttioned 
confiderations,  of  agriculture  and  hufbandry»  the  law  in 
ctherwife. 

I.  It  (/)  has  been  refolved  that  wood  employed  to  hedge  or 
fence  com^  where  the  parfon  has  tithe  of  com»  as  he  re- 

(i)  See  GwiB.  8^  830.  Walton  of  wood  fdled  by  hltai  yeariy  at  tea 
T.  Tryon.  years  growth,  and  ufed  in  amending 

II)  Mo.  <9j.  1  R.  A.  644,  his  hedges,  and  upon  his  land,,  and 
1  Trecsi.  334, 5.  GwUl.  562.  Anon.  o«faerwife  of  no  profit  to  him»  which 
But  a  defendant  has  in  one  inilance  is  I  helieve  a  fingk  authority  to  that 
been  decreed  to  account  for  thhcs    cffea.Gwia.6o8.  SwUi  v.  Wlliaina; 

gularly 
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gularly  has  ^thout  fome  fpecial  difcharge,  (hail  pay  no  tithe^ 
and  it  was  laid  down  as  a  general  rule,  that  no  tithes  (hall 
be  paid  for  any  thing  ^^  quod  dtcime  Jitmt  uberjoresy  that  is, 
I  fuppofe,  by  which  tithes  of  the  predial  kind  are  encreafed ; 
not  tiniverrally  all  thofe  of  the  mixt  kind^  as  in  fome  cafes 
of  mOk^  and  young  cattle.  The  wood  privileged^  (m)  corn** 
prebends  hop-poles  and  their  barks,  where  the  parfon  or 
vicar  hath  the  tithe  of  hops ;  ofiers  cut  to  make  hurdles  for 
ibeep,  and  generally  wood  for  maintenance  of  the  plough 
or  pail,  or  employed  in  making  and  repairing  all  utenfds 
of  htiibandry.  It  is  even  {n)  faid  to  have  been  adjudged, 
that  where  a  imfx  cut  down  wood,  felling  more  than  was 
foffident  to  make  hedges,  and  adtually  ufed  the  greater  part 
in  hedging,  that  even  for  the  furplus  of  the  wood  cut  for 
fuch  agricultural  purpofe  no  tithe  ihould  be  paid.  Alfo  (a) 
if  a  man  cuts  down  his  copfe-wood,  and  pays  the  tithes  of' 
it,  and  afterwards  before  any  new  germins  fpring  he  grubs 
up  the  roots  and  ftubs  of  the  wood,  he  ihaU  not  pay  tithes  of 
them,  becaufe  they  are  parcel  of  the  freehold,  anddoi^otan* 
nually  renew.  It  is  true  that  the  reafon  here  afligned  is  not 
conneded  with  the  prefent  topic,  but  may  we  not  fuppofe 
another  reafon  to  have  been  alfo  taken  into  confideration  ?  I 
mean  th;  view  and  purpofe  of  clearing  the  ground:  As  in  a 
cafe  (^)where  in  anfwer  to  a  bill  by  a  rcQLor  for  tithes,  furze 
and  buihcs,  which  were  cut  and  made  into  faggots  and  fold 
by  the  defendant,  he  infiiled  that  no  tithe  was  due,  but  being 

(m)  I  Fmn.  334;   Gwill.j^i.  **  n«w,y)rtiti8thehufl>andryUthe 

iB«a.  contra  as  to  boppolcSyGwiil.  «*  taain^  &c/'  a  Keb.  6^4.  Watfon 

563.  Gc«  V.  Pearch^  but  fee  564.  n.  t.  Smith. 

and  contio.  of  5819  a.  S.  C.  GwiU.  (n)  i  CfO.  49^.  ia  Eaft  v.  Hard- 

1555.  Bujib.  soGmll-  6x8.  Bate  r.  ing. 

Sprackiag»acc.  S.P.  Degg?,p.  jx.  (0)    i  R.  A.  637.  Bedford  v. 

c.  4*  ad.fia.  who  cites  White  v.  Skinner. 

Arch.  S.P.adm.  GwiH.1506.  f  jo8.  (fi)    Gwill    5o8.    aaoo.  under 

in  Maatd  ▼.  Paine,  Gibf.  684.  2  SmiLh  v.  Williams. 
la&.6S2,   *'  Albeit' tie  houfe  be 

cut 
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pit  to  clear  the  ground,  and  prejmrc  it  for  the  huftandry 

pttTpofes  of  tillage  and  grazing^  and  the  bill  was  difmiiTed. 

* 
II-  For  firewood  (q)  cut  and  confumed  in  a  dwelling- 

houfe  in  the  fame  parifh,  as  it  is  generally  aflerted  in  many 
books,  no  tithes-  are  due.    This  as  to  its  origin  is  (r)  afcri- 
bable  to  the  fame  principle,  being  founded  on  the  necelfity 
of  a  habitation  for  carrying  on  the  purpofes  of  hulbandry, 
on  which  tithes  fo  much  depend.     7'herefore>  in  a  caufe  (i) 
where  this  defence  was  fet  up,  the  court  declared,  that  as  it 
appeared  that  the  defendant  had  not  any  h$ufe  of  bujbandry 
within  the  plaintiff*s  parifh,  but  that  the  faggots  in  queftion 
were  carried  to  the  defendant's  houfe,  being  out  of  the  faid 
parifh,  and  there  burnt,  tithes  were  due  to  the  plaintiff,  for 
the  fame  ;  and  upon  the  like  reafoning  (/)  it  is  laid  down^ 
whether  authentically  or  not,  that  if  a  man  hath  a  houfe  of 
hufbandry  with  lands,  and  demifing  the  lands  refervcs  the 
houfe,  tithe  of  firewood  is  payable.     It  has  {u)  been  made 
a  queftion,  whether  this  exemption  of  fuel  is  by  the  general 
law,  or  requiring  the  aid  of  a  local  cuftom  to  fupport  it# 
Lord  Hardwicke,  C*{v)  has  given  us  his  authoritative  opini- 
on, that  wood  cut  to  be  burnt  in  the  houfe  of  the  parifhioner 
within  the  parifh,  is  exempt  from  tithe,  not  of  common 
right,  but  by  fpecial  cuftom  only;  and  that  it  operates  by 
way  of  cuftomary  exemption  in  refpeft  of  fome  fatisfaftion 
to  the  parfon,  which  it  is  incumbent  on  the  parifhioners  to 
(hew.  The  encreafe  of  tithes  arifing  from  hufbandry  to  which 
a  dwelling  houfe  is  efTential  may  be  thought  to  afford  the 
jarfon  fuch  requifite  fatisfadion ;  and  his  Lordfhip  relies 

(q)  1  R.A.  644.  6s6.  Ellis  ▼.  (/)  GiW.  686.  Hutton  and  Crokc 

Brake,  and  Auftin  r.  Lucas,  ibid,  Jafticcs  differ  a»  to  this    matter^ 

and  1  Cro.  609.  S.  C.  %  Inft.  652.  Hetl.  89.  Nonan  v.  Harmer. 

S.Vin.Abr.  591.GwiU.610.  Roffc  („)  ^  Frecm.334.  5.  CJfwflh 562. 

V.  Harding,  Mo.  685.  -^^^^^ 

ix)  ranv.  Abr.  t.  Difines  ^^97.  ^^)    q^ju^    j^^^     ^^^^.   ^^ 

X  Vent.  75.  T^^„      .                   ... 
(j)  Gwill.^45.  Goodallf.Pcrkina, 

oa 
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.<cm  {uu)  2  cafe  in  nvhidh,  according  to  the  cited  report  of  i% 
•it  feems  adjudged  that  it  iaiiot  de  jure  per  legem  terrm  that 
any  one  is  difcharged  of  tithes  for  wood  fpent  ia  his  houfe, 
.or  for fencing-Jiuff^f or  hedges.  Thb  cafe,  bowevei',  on  another 
{w)  occafion  having  been  cited  at  the  bar  was  not  thought 
dedfive  of  the  queftion,  the  court  declining  to  come  to  any 
refolution  upon  the  poinr^  and  dating  that  there  were 
opinions  both  ways  as  to  fuel  where  there  was  no  cufton>  ; 
but  they  previoufly  held  that  hop-poles  and  wood  for  fences' 
were  not  tithable  on  general  principles,  a[nd  yet  the  other 
cafe  feems  to  include  them,  as  well  as  iirewoo4*  The 
truth  is  very  numerous  authorities,  fome  of  which  aore 
above  cited,  fpeak  often  indifcriminately  of  wood  ufed  ior 
agricultural  purpofes,  and  for  domeftic  fuel,  as  exempt  frotft 
.tithes,  without  any  intimation  that  iuch  exemptions  depend 
.on  local  particular  ufage,  and  on  the  contrary  feem  {x) 
to  ire£sr  them  to  the  coipmon  law  of  the  land,  and  thefe 
exemptions  coincide  widi  othei  parts  of  the  fyftem  of  our 
•tithe  laws.  '  It  may  be  added,  that  although  in  a  late  (y) 


(»ii)  3  Cro.  XI 3.  Norton?.  Fer- 
iner,  Gwiil.  ibid.  n.  but  fee  S.  C. 
differently  reported,  and  finally  de- 
terminedy  becaafe  of  the  cuftom  al- 
kdged,  and  the  Terdidi  againd  fuch 
allegations,  aodby  Crokeand  YeU 
|crton,.  there  are, divers  precedentt 
otherwife  vfUhimt  alled^tng  a  cuftcmtt 
il«tl.88.  Xio.  117.  PerCrokethe 
parfoQ  had  a  benefit,  for  he  had  bet- 
|Mr.  moans  of  ^thes,  Hetl.  89.  and 
Gibs/686.  fpeaks  of  a  houfe  ofhuf- 
handry, 

(w)  I  Freem.  334* 
..-  <«).albft.  651* .  ^ 
.T  (/),  MafllteU  ▼.    Paine,    Owill. 
gfo6«  150S.    The  point  ftill  there- 
fore may  feem  .doubtful,  not  Mfith- 
%HbdipgC.  B.  Parker's  coneun-eoce 


with  Lord  Hardwickr,  that  the  e^ 
.  emption  of  fire-wood  ia  only  bf 
fpeqial  cuftom,  GwiU.  965.  and  a. 
960.  and  n.  Erfkiae  ▼.  RuiHe,  Both 
thefe  great  judges  iufiftonthc  oafe  in 
3  Cro.  1 13 •  without  adverting  to 
the  report  of  it  in  Hetley,  .which 
fef  nrts  to  make  the  other  way,  the 
C.  B  quotes  many  other  cafes  for 
and  againft  his  opinion,  fome  of 
which  I  have  not  found,  and  fome 
are  not  reported  aa  to  this  matter. 
In  Thomas  v.  the  Duke  of  Beaufort, 
GwiU.  969.  n.  a  cuilomfor  the  ex* 
emption  is  dated  in  the  aafwer, 
but  does  not  appear  to  have 'bee4 
proved.  Can  the  ^gation  or  fur- 
mife^avail.  widiQiit  tj^e  pcooC  i  See 
u  Keb.  634.  Watfon  t.  Smith. 

cafe. 
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cuoufly  together,  fo  as  it  is  almofl:  impoffible  to  diftinguiib, 

and  feparate  the  one  from  the  other,  the  parfon  may  demand 

.  tithes  of  the  -whole*     But  then  he  mud  fhew  the  fpecial 

matter,  that  the  timber  was  fo  intermixed  that  he  could  not 

do  otherwife ;  and  this  is  right,  becaufe  it  was  the  owner's 

fault.  *  On  another  occafion,  the  like  confiderations  were 

apparently  carried  to  more  unqualified  conclufions :    For 

according  fo  what  is  judicially  laid  down  in  one  of  our  old 

(o)  reporters,  if  woods  confiding  chiefly  of  timber-trees,  with 

/  buihes  and  underwood  intermixt,  are  cut  down  and  made 

;  into  faggots  prpmifcuoufly,  it  not  being  worth  while  to  fepa« 

f  Tate  the  one  fpecies  from  the  other,  the  timber*trees  (hall 

privilege  the  whole ;  but  if  the  woods  are  moftly  of  fallow? 
k  and   different  forts  of  underwood,  and  here  and  there 

fparftm  grows  an  oak  or  other  timber  tree,  asid  all  are  cut  ' 
down  and  made  into  £aggo[s  indifcriminately,  the  whole  is 
to  pay  tithes.  This  I  believe  was  the  origin  of  the  dodrine 
or  making  the  major  part  the  criterion  of  the  whole,  which 
18  adopted  by  {p)  feveral  compilers  on  the  fubjeft,  though 
Dr.  Bum  fays  it  can  only  be  an  argument  of  convenience, 
.  and  cannot  in  any  refpeft  alter  the  nature  of  the  tithe. 

Timber  ( j)  trees  of  above  twenty  years  growth,  having 
once  acquired  exemption  from  tithes,  retain  it,  though  at 
the  time  of  felling  they  are  become  dry  and  rotten,  fit 
only  for  nrebote  or  fuel,  and  not  to  be  ufed  for  the  pur- 
pofes  of  timber,  fuch  being  called  dotards ;.  and  though  of 
late  they  may  have  been  lopped  once  in  every  feven  years,^ 
as  the  bodies  are  privileged,  fo  are  the  branches.    In  a  cafq 

(0  «  Leon.  79.  Daw«  y .  Mollins.  j^t  fee  i  Sid. 300.  Cornell  v.  Hawa. 

but  fee  the  cafe  'ai  cited  in  £ack-  Gwill.  834. 

hurft  v.>Iewnton,  I  Cro,  347.  and  (y^,  Cro.  477.  Ramr.  Patcnfon. 

GwiH.  529.  Turners.  Smith.  Gwai.  833.  Mo.  908.   Gwll  543. 

.    if)   Gibs.  t.  xax.     c.  3.    667.  Biggs   ^.Martin,  contr.    But  fe« 

Ayl.  par.  j.  can.    [505, 6.]  Degge»  Gwill.  S34.  See  alfo  WitheringtoB 

p.  1 1.  C.4.    3  Bum.  cccl.  1.  433.  ^,  Harris.  GwiU.  584. 

'•3t 
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not  (r)  ]on^  fubfequentto  that  in  which  ihc  above  refolu- 
tlons  were  pronounced,  the  court  again  held,  that  the 
boughs  of  timber  trees  above  twenty  years  growth  were  not 
tlthable,  notwithftanding  the  decayed  ftate  of  the  parent 
tree :  but  that  although  of  a  tree  beings  once  of  twenty 
years  growth  and  never  having  been  lopped,  and  then  after, 
the  twenty  years  being  lopped,  every  ten  or  every  feven 
years,  tithes  were  not  payable  for  the  Jr)ps,  yet  if  a  timber- 
tree  is  lopped  be/ore  it  is  of  twenty  years  growth,  (/)  and 
afterwards  it  is  lopped  every  ten  or  feven  years,  tithes  {hall 
be  paid  of  fuch  lops,  becaufe  it  had  never  acquired  the  pri- 
vilege. Thefe  decifions  had  the  ratification  of  Lord  Hard- 
wickc,  C.  in  his  judicial  argument  on  the  occafion  above 
alluded  to.  But  v/e  find  (/)  him  contradifling  one  part 
of  the  pofitions  of  Sir  (a)  Edward  Coke,  which  on  this,  as 
on  other  fubjefts  have  in  general  had  the  fanftion  of  fubfe- 
quent  determinations ;  namely,  that  tithes  (hall  not  be  paid 
for  the  germins  or  branches  which  grow  out  of  the  rcots  of 
felled  timber-trees  of  what  age  foever,  for  that  the  root  is 
■  parcel  of  the  inheritance.  The  contrary  rule  (v)  his  Lord- 
(hip  reprefents  as  having  fince  prevailed,  becaufe  great  part 
of  the  copfes,  or  underwooJd  of  the  kingdom  are  germins 
from  fuch  (lools  of  timbcr-trees,  and  the  oppofite  dodrine 
would  deprive  the  clergy  of  tithes  of  many  underwoods. 
Then  to  the  queftion,  what  is  the  diflFerence,  whether  the 
germins  grow;  from  the  (lools  of  trees  entirely  cut  down, 
or  from  the  tops  of  trees  that  have  been  only  headed  and, 

(r)  Mo.  908.  Broke  r.  Rogers.        (^)  Gwiil.  83a* 

Gwill.  S33.  f  \     J  a  A 

(s)  Bat  what  if  it  ccafcs  to  be     .   ^"'  *  ^^*^-  ^43- 

limped  for  twentyyeartfocceffiYely?  (1;)  Wood  gtowing  oaftobs*  or 

It  ii  faid  to   become  timber,  and  fieros  is  tithablc^  GwilL  519.  Tui.* 

pmnleged»  i  R.  A.   640.   Degge;  aer  v.  Smith. 

p.  2 1 .  c.  4.  tamcn  quan.  ^ec  GwiU. 

H4  lopped? 
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lopped  ?  he  anfwers,  that  in  the  firil  cale  there  ii  no  tree 
remaining  vrhence  they  may  derive  the  privilege ;  in  the 
other  there  is.  As  to  the  oaks  in  queftion,  he  admits,  that  if 
they  were  topped,  and  made  pollards  before  they  attained  the 
age  of  twenty  years,  and  have  continued  to  be  lopped  in 
the  courfe  of  falls  ever  fince,  they  will  be  liable  to  tithes. 
Therefore,  this  being  a  queilion  of  fad  when  he  came  io 
the  decree,  he  offered  the  plaintiff  an  iflue  for  a  jury,  to 
determine,  namely,  whether  thefe  trees  werie  lopped  before 
twenry^  years  growth,  or  not.  As  to  the  demand  for  tithe  of 
beech  wood,  it  not  being  difputed,  but  that  it  was  above 
twenty  years  growth ;  he  faid,  that  alfo  then  depended  upon 
the  queilion  of  fad  whether  beech  be  timber  by  the  cuflom 
of  the  country ;  and  his  lordfhip  thought  the  terms  of  tlii$ 
liTue  fhould  be  whether  by  cuftom  ufed  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  beech  trees 
growing  within  the  parifh  of  Mickleham,  of  which  the 
plantiff  was  re£tor,  are  and  have  ufed  to  be  deemed  timber. 
This  might  be  found  according  to  the  truth  of  the  cafe> 
and  confining  it  to  the  parifh  would  prevent  any  difficulty 
in  refpcfk  to  the  precife  limits  of  the  place :  indeed  to 
dire&  the  enquiry  through  a  wider  diflrid  might  be  pro* 
du£tive  of  contrariety,  as  well  as  uncertainty.  A  third  iflue 
not  relative  to  this  fpecies  of  tithes  was  propofed  to  the 
plaintiff  to  eled  whether  he  would  try  it  or  not,  who  having 
finally  waived  trying  any  of  the  iffues,  his  whole  bill  was 
difiniffed,  but  without  cofls.  This  judgment,  and  the  argu« 
ments  contained  in  it  embl^ce  the  mofl  material  points  in 
the  law  concerning  the  tithe  of  wood. 

There  is  a  fiiort  note  of  a  (t£;)  cafe  in  an  old  reporter 
fimply  ftating,  that  young  oaks  tmder  twenty  years  growth, 
apt  for  timber  in  time  to  come,  ihall  not  render  tjthes.  It 
is  difficult  to  conceive  what  could  have  been  in  coniroverfy 

(w)  Wny  T.  CleaGh.  Mo<  9.8' 

oa 
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dn  this  occafion  f  if  lopped  under  that  age,  they  were 
^always  deemed  dthable.  The  fame  is  the  cafe  of  acomt 
from  oaks  of  any  growth.  Afli  and  elm  are  upon  the  fame 
footing  as  oaks,  and  ib  are  fuch  trees  as  are  timber  merely 
by  the  reputatbn,  and  cuftom  of  the  country.  Therefore 
{x)  it  has  been  decided,  that  billets  and  faggots  we^e  ez« 
empt  from  the  payment  of  dthes,  for  that ,  the  lame  were 
eut  from  trees  of  above  the  growth  of  twenty  years  before 
they  were  made  pollards^  without  difcriminating  between 
oaks,  and  other  umber*trees ;  and  where  the  trees  are  clearly 
of  a  fpccxes  to  be  denominated  timber,  the  court  has  de* 
clared  {c)  they  would  prefume  the  trees  to  be  above  twenty 
years  growth,  unlels  the  plaintiff  demanding  tithes  proves 
the  contrary. 

The  tithes,  to  wWch  the  ijuaKty  of  timber  is  moft  com* 
monly  afcribed  by  the  cuftom,  and  reputadon  di  places  in 
which  they  grow,  are  {y)  beeches.  Birches  {%)  may  by  the 
&me  means  be  privileged  from  dthes*  Many  {a)  other  treei^ 
namely,  horfechefhuts,  limes,  afpen,  and  cherry  trees  and 
^lows  feem'  to  ftand  in  the  fame  predicamiont,  that  is,  thdf 
tre  capable  of  the  fame  exemption  by  proving  the  cuftom 
of  die  cotmtry.  On  the  contrary,  fome  trees  {b)  as  aiders, 
hazels,  hollies,  and  others,  ^re  of  ft>  mean  account  in  thi| 

(ir)Gtri]L  S4.  iMonlen  v.  Eoight.  {%)  Mo.  907.  Fofttf  r.  P«acoek, 

(4)  Buob.  226.  GwxlL  645.  Lloyd  Mo.  8  a.  a  P.  Wmt.  606.  %  hA. 

V.  Mackworth.  3  Bura.  Eccl.  L  645.  tmara. 

4)  I  /lays  that  ia  many  places,  where  (b)  a  P.  Wms.  M*  OwiB.  557. 

wood  18  plentiful  and  grows  freely,  Wri^tt.  Powle,  Hob.  2 19.  Gwill. 

it  is  the  cuftom  to  eftmiatc  the  fame  j  jg,  „,  Ouffly  v.  Pindar  2  RoL  R. 

by  meafttring  round  the  middle  part  gj^  „  ^^  cherry,  afli,  and  beeck 

ofthetree.andifjtisa4i-jchesin  trees,aiidit  is  added,  that  afpel«et 

qrcumfcrence,  It  is  deemed  of  20  fc^  fi^  ^^,,  ^hich  ai«  for  the 

j^wgTowUiifundert^meafur.,  j^^e  of  the  realm. 
it  18  acceanted  wuierwood. 

M  iRoL R.  355.  GwaL358.11.  (')  D«Kge,p.  if.  c.4,  « Gwffl. 

JLapthorne  ». fee  Bibye  ».    5+3- ®****  ^' **•*»* 

lliudey.  Bub.  192.  G«3L  657.  o. 

6*  tefpea 
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refped,  that  no  cuftom  or  rq)utatibn  as:  to  them  appears^ 
ever  to  have  been  iet  up,  or  infifted  on.  Thofe  of  this  laft, 
mentioned  defcription,  of  what  age  or  bSgneTs  foever,  artf 
regularly  to  pay  tithes, 

Ahhough  as  we  have  feen  the  bark  of  timber-trees  is  not' 
tithable,  tithes  (r)  fhall  be  paid  .of  the  maft,  and  acorns, 
becaufe  thefe  are  of  annual  increafe.     But  {d)  where  thc^ 
acorns  fell  from  the  trees,  and  were  eaten  by  the  owner's 
pigs,  a  fuit  in  the  eccJefiaflical  court  for  tithe  of  them  ' 
was  neftrained  by  prohibition,  for  in  order  to  become  tithable, 
they  muft  be  gathered  and  fold,  and  then  {e)  they  mud  be' 
tithed  it  feems  like  other  things  plucked  by  the  hand,  by 
meafure,  or  weight. 

.  -It  has  been  (/)  decided  thatbroom  made  into  bavins,  and 
that  wood  growing  in  hedge-rows, are  tithable.  This  ^)  doc-, 
tiine  as  to  the  latter  has  been  carried  fo  far,  that  it  has  not 
been  allowed  to  be  exempted  from  paying  tithes  by  proof  of 
d  cuflom.  in  the  parifh  to  that  effed,  for  that  there  is  iio  dif*. 
fcreiice  between  wood  in  copfes  and  in  hedge-rows;  and  fuch. 
a  cuftom  or  prefcription  amounts  to  a  claim  of  bebg  dif-, 
charged  from  tithes  without  making  any  fatisfaftion  in  lieu 

Qf  them,  and  is  void  in  itfelf.  This  determination  adds  force 

• 

to  what  was  before  argued  \  namely,  that  tithe  oifylva  cadua 
doer*  pot  depend  upon  afErmative  ufage,  but  is  due  dejure^ 
by  the  general  law,  thoygh  it  may  be  prefcribed  againft  in . 
ctn^iti  known  and'extenlive  diflri&s,  as  the  wealds  of  Kent, 
and  Suflex.  As  to  {h)  fruit  trees,  if  the  parfon  has  had '  • 
tithe  of  the  fruit  produced  from  them,  and  the  owner  after- 
wards cuts  down  the  trees,  and  of  their  wood  makes  billets  * 

a 

(*)  Begge,  p.  II.C.4.  II  Co.  {gi  Gwill.  1508-9. 151 1.  Mao- 

49.a,     -      *       '  teDT.  Paine. 

(^  lit.  40.  Gwill.  428.  Anon,  -  (A)  2  Inft.  651.  Baxter  ▼.  Hopes,- 

\t)  Gwill.  1554.  Knight  V.  Hal-  2  Inft.  652.  j  R.A.  C^t.  Wood 

fey.  Inft.  j68.  . 

(J  )  Gwill.  54a .  Bigg«  ▼.  Martin. 

and 
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and  faggots,  which  he  fells,  he  is  not  bound  to  pay  tithe  of 
fuch  billets  and  faggots.  Rolle  afligns  as  a  reafon,  that  it  is 
not  a  new  encrcafe.  It  is,  indeed,  the  deilru£lion  of  ihc 
fubject  from  wliich  any  future  anaual  renewal  is  to  fpring ; 
but  fuch  is  the  cafe  of  all  trees  not  being  timber  comi- 
pletely  felled  in  thinning  copfes,  and  made  into  faggots  for 
fale.  Perhaps  then  the  principle  dlfclofed  by  Sir  Edward 
Coke,  from  v\  horn  he  takes  the  doftrine,  is  the  founder ;  and 
be  tells  us,  it  is  becaufe  the  fruit  and  the  faggots  f  rthcono 
ing  from  the  fame  trees  are  not  of  feveral  natures  like  fiuitf 
and  corn  growing  in  the  fame  orchard,  which  are  botli 
tithable.  On  the  other  hand,  if  a  man  have  (/)  a  nurfery 
ground,  out  of  which  he  fells  fruit,  and  other  trees  to  be 
tranfplanted  into  another  parifh,  he  fhall  pay  tithe  of  them: 
For  though  the  trees  ape  parcel  of  the  freehold,  while  they 
continue  in  the  foil,  being  fevered  from  it  in  order  to  be 
tranfplanted,  they  ceafe  tobe  fo,in  the  lame  manner  as  carrot 
roots  or  the  like;  and  if  they  were  not  tithable,  theparfoa 

.  by  means  of  fuch  nurferies  might  be  defeated  of  his  dues 
from  great  part  of  the  land  in  his  parifli.  RoUe  who  argued 
this  cafe,  in  his  report  of  it  mentions  afiies,  which  at  twenty 
years  growth  arp  undenx:ibly  privileged  as  timber,  but 
which  by  thi$  authority  appear  when  fold  in  this  young 
(late  for  tr^fplanting  to  be  tithable.  'By(j)z  fubfequent  de« 
termination,  the  matter  is  carried  (bmewhat  farther,  it  being 
beld,  that  murfery  plants  fold  and   tranfplanted  witbin  tb^ 

fame  parijh  are  utheable  alfo;  and  I  apprehend,  with  as  much 
reafon  as  any  other  product  of  the  earth  fold  and  made 
profit  of  am6ng  the  parifliioners  inllead  of  being  carried  to  a 
XQore  diftant  market.    But  as  to  what  is  faid  in  this  lafl  cafe 

(<)  W.  Jqwi.  416.  GwiU.  501.  arg.  to  be  full  of  badlaw^  GwiO.    ' 

Gibbs  V.  Wybonae  S.  C.  more  fully  1 2 14^  Adams  r.  Waller, 
reported  3  Oo.  52^.  1  R.  A.  637.         0) Hard.380.Gwai.5i5. Grant 

f  1. 6.  but  this  pi.  if  faid  bj  cottofd  t.  Hedding, 

<4 
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of  trees  yielding  fruit  which  pays  tithes,  and  others  yicldkig 
none,  and  of  their  being  alike  tithable,  and  that  the  fbnner 
(hall  not  privilege,  or  exempt  the  latter,  when  they  are  all 
fold  together,  I  prefume  it  is  not  meant  to  imply,  that  tithes 
were  aflualiy  paid  of  the  fruit  of  the  fruit  trees,  being  pro^ 
bably  young  faplmgs  before  they  were  fp  fold  for  tranfplant* 
ing- 

I  may  now  properly  advert  to  an  exteniive  principle  of 
exemption  from  tithe  of  wood  founded  on  a  regard  to  th< 
purpofes  of  agriculture  and  hufcandry,  from  vrhich  occu- 
pations of  life  tithes  principally  arife,  and  are  rendered  more 
abundant.  The  (k)  dodrine  above  alluded  to,  that  the 
titfaable  quality  of  wood  felled  is  not  to  be  determined 
by  the  fublequent  ufe  and  application  of  it,  fliould  perhaps 
be  chiefly,  if  not  altogether  underdood  in  this  fenfe^ 
that  its  titbable  quality  does  not  depend  cMi  the  defign  of 
ufing  it  for  repairs,  or  for  fuel,  which  dfefign  may  be  fluc- 
tuating and  uncertain ;  but  as  to  thefe  two  more  genera! 
purpofes  abftrad!edly  conlidvxed,  that  the  wood  is  tithable 
or  not,  according  to  its  inherent  nature  before  the  finding  of 
it.  1  her^is  perhaps,  no  cafe  where  articles  not  original^ 
chargeable  with  tithe  in  their  own  nature  fliall  become 
liable  to  that  payment  from  the  fubfequent  ufe  of  them : 
but  as  to  exemptions  grounded  on  tlie  above  mentioned 
confiderations,  of  agriculture  and  hufbandry,  the  law  it 
otherwife. 

L  It  (/)  has  been  refolved  that  wood  employed  to  hedge  or 
fence  com;i  where  the  parfon  has  tithe  of  com,  as  he  re« 

(i)  See  GwiB.  899, 830.  Wahon  of  wood  feOed  by  bhn  yesiiy  at  ten 
T.  Tryon.  years  growth,  and  ufed  in  aaeddtng 

(/)  Mo.  6Sj.  1  R«  A.  644.  bis  bedges,  and  upon  bis  land,  and 
1  Frecm.  334, 5.  Gwill.  563.  Anon,  otberwife  of  do  profit  to  bim,  whkU 
But  a  defendant  has  in  one  infiance  i«  I  belieTC  a  fingk  authority  to  ibat 
been  decreed  to  accooat  for  tithes    cSea.  CwiU.$o8.  %m$k  ▼•  WiDiatns; 

gularly 
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f 

gularly  has  xnthout  fome  fpecial  difcharge,  (hall  pay  no  tithe^ 

aiid  it  was  laid  down  as  a  general  rule,  that  no  tithes  (halt 
be  paid  for  any  thing  ^^  quod  decime  Jiuni  uberiores^  that  is^ 
I  fuppofe,  by  which  tithes  of  the  predial  kind  are  encreafed ; 
not  oniverfally  all  thofe  of  the  mixt  kind^  as  in  fome  cafes 
of  mUkf  and  young  cattle.  The  wood  privileged.,  (m)  com« 
prebends  hop-poles  and  their  barks,  where  the  parfon  or 
vicar  hath  the  tithe  of  hops ;  ofiers  cut  to  make  hurdles  for 
Iheep,  and  generally  wood  for  maintenance  of  the  plough 
or  pail,  or  employed  in  making  and  repairing  all  utenfils 
of  htiibandry.  It  is  even  {n)  faid  to  have  been  adjudged, 
that  where  a  xodfx  cut  down  wood,  felling  more  than  was 
Ibflicient  to  make  hedges,  and  actually  ufed  the  greater  part 
in  hedging,  that  even  for  the  furplus  of  the  wood  cut  for 
fuch  agricultural  purpofe  no  tithe  (hould  be  paid.  Alfo  (a) 
if  a  man  cuts  down  his  copfe-wood,  and  pays  the  tithes  of 
it,  and  afterwards  before  any  new  germins  fpring  he  grubs 
up  the  roots  and  (tubs  of  the  wood,  he  fhall  not  pay  tithes  of 
them,  becaufe  they  are  parcel  of  the  freehold,  anddo^otan* 
nually  renew.  It  is  true  that  the  reafon  here  afligned  is  not 
coimeded  with  the  prefent  topic,  but  may  we  not  fuppofe 
another  reafon  to  have  been  alfo  taken  into  confideration  ?  I 
mean  th;  view  and  purpofe  of  clearing  the  ground:  As  in  a 
ca(e  (/}where  in  atifwer  to  a  bill  by  a  re£tor  for  tithes,  furze 
and  bttlhes,  which  were  cut  and  made  into  faggots  and  fold 
by  the  defendant,  he  infilled  that  no  tithe  was  due^  but  being 

(m)  I  Frnn.  334;  Gwill.562.  **  ncw,)rft  ittsthehafbandryisthe 

aiMA.  coomastohop-poleSyGwflL  «*  zoaixi>  &c."  a  Keb.  6^4.  Watfon 

J63.  G«c  T.  Petrchj  but  fe«  564.  n.  t.  Smith. 

and  oontio.  qF  581,  a*  S.  C.  Gwili.        {n)  i  Cro.  49^.  ia  Eaft  v.  Hard- 

1555.  Buiri>.  soGvnH  618.  Date  ▼.  ing. 

Spraciung,acc.  S.P.  Degg^p.  ix.        (0)    i  R.  A.  637.  Bedford  v. 

c.  4.   ad.fitt.  who  cites  White  v.  Skinner. 

Arch.  S.P.iidm.GwiU.  1506.  fjo8.         (p)    Gwill    6o3.    anoo.  under 

in  Maatel  ▼.  Paine,  Gibf.  684.  2  Smilh  v.  Williams. 
Iaft.$j3.   *'  Albeit  tie  houfe  be 

cut 


no  Law  of  THUS,  Ch.lV* 

cut  to  clear  the  ground,  and  prepare  it  for  the  hulfeandry 
purpofes  of  tillage  and  grazing,  and  the  bill  was  difnuffed. 

IL  For  firewood  iq)  cut  and  confumed  in  a  dwelling- 
houfe  in  the  fame  parifli,  as  it  is  generally  aflerted  in  many 
books,  no  tithes,  are  due.  This  as  to  its  origin  is  (r)  afcri- 
bable  to  the  fame  principle,  being  founded  on  the  neceffity 
of  a  habitation  for  carrying  on  the  purpofes  of  husbandry, 
on  which  tithes  fo  much  depend.  Therefore,  in  a  caufe  (/) 
where  this  defence  was  fet  up,  the  court  declared^  that  as  it 
appeared  that  the  defendant  had  not  any  bmfi  of  hujbandry 
within  the  plaintiff's  parifli,  but  that  the  faggots  in  queftion 
were  carried  to  the  defendant's  houfe,  being  outof  tbefaid 
parifli,  and  there  burnt,  tithes  were  due  to  the  plaintiff,  for 
the  fame  j  and  upon  the  like  reafoning  (/)  it  is  laid  down^ 
whether  authentically  or  not,  that  if  a  man  hath  a  houfe  of 
hulbandry  with  lands,  and  demifing  tlie  lands  referves  the 
houfe,  tithe  of  firewood  is  payable.  It  has  {u)  been  made 
a  queftion,  whether  this  exemption  of  fuel  is  by  the  general 
law,  or  requiring  the  aid  of  a  local  cuftom  to  fupport  it. 
Lord  Hardwickc,  C.{i;)  has  given  us  his  authoritative  opini- 
on, that  wood  cut  to  be  burnt  in  the  houfe  of  the  parifliioner 
within  the  parifli,  is  exempt  from  tithe,  not  of  common 
right,  but  by  fpecial  cuftom  only;  and  that  it  operates  by 
way  of  cufl:omary  exemption  in  refpeft  of  fome  fatisfadion 
to  the  parfon,  which  it  is  incumbent  on  the  parifliioners  to 
Ihew.  The  encreafe  of  tithes  arifing  from  hufl^andry  to  which 
a  dwelling  houfe  is  effential  may  be  thought  to  afford  the 
parfon  fuch  requifite  fatisfadion  ;  and  his  Lordfliip  relies 

(q)  I  R.A.(S44.  656.  Ellis  ▼.  (/)  Gibf.  68<J.  Hotton  and  Crole 
Drake,  and  Auftin  t.  Lucas,  ibid,  Jaftjca  differ  a*  to  tbis  matter, 
and  .  Cro.  609.  S.  C.  » Inft.  652.    Hetl.  89.  Nonon  t.  Harmer. 

V.  Harding, Mo. 683.  -,^^^  "^  ^         ..  •» 

M  Canv.  Abr.  t.  Difme.  597.        („)    0^3,    5  ^^^^. 

(x)  G«'ill.i42,  Goodall  t .  Perkina.        ' 

oa 
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xm  (uu)  a  cafe  in  vrhich,  according  to  the  cited  report  of  h, 
•itfeems  adjudged  that  it  is  not  dejure  per  legem  terra  that 
any  one  is  difcharged  of  tithes  for  wood  fpent  in  his  houfcs, 
.or  for  fencing-ftujg^f or  hedges.  This'cafe,  howevef,  on  another 
{w)  occadon  having  been  cited  at  the  bar  was  not  thought 
deci(ive  of  the  queftion,  the.  court  declining  to  come  to  any 
refolution  upon  the  pointy  and  dating  that  there  were 
opinions  both  ways  as  to  fuel  where  there  was  no  cufl:on¥  ; 
but  they  previoufly  held  that  hop-poles  and  wood  for  fences" 
were  not  tithable  on  general  principles,  a(nd  yet  the  other 
cafe  feems '  to  include  them,  as  well  as  firewooc)-  The 
truth  is  very  numerous  authorities,  fome  of  which  are 
above  cited,  fpeak  often  indifcriminately  of  wood  ufed  for 
^riculmral  purpofes,and  for  domeftic  fuel,  as  exempt  from 
.tithes,  without  any  intimation  that  iuch  exemptions  depend 
.on  local  particular  ufage,  and  on  the  contrary  feem  (^) 
fko  irefier  than  to  the  coipmon  law  of  the  land,  and  thefe 
exemptions  coincide  with  othec  parts  of  the  fyftem  of  our 
lithe  laws.  '  It  may  be  added,  that  although  in  a  late  (j) 


(»tf)  3  Cro.  113.  Norton  y.  Fcr- 
]ner»  GwiU.  ibid.  n.  but  fee  S.  C. 
differently  reported,  and  finally  de* 
terminedy  becaa(e  of  the  cuilom  al- 
ladged,  and  the  Terdid  againd  fuch 
alWgatioasy  and  by  Crokeand  YeU 
lerton,,  there  are.diveri  precedents 

otherwife  tuithimt  alled^ing  a  cuft(mt 
lfctl.88.  1^0.  117.  PcrCrokethe 
IMirfoQ  had  a  benefit,  for  he  had  bet- 
|Mr*  moans  of  tithes,  Hetl.  89,  and 
Gibs.'6S6.  fpeak's  of  a  houfe  oftluf' 
handry. 

(w)  I  Freem.  334* 
,»•  iK),%  Inft.  65a. . ' 
,T  (/)•  Mai|teU  ▼.    Paine,    GwilL 
^506*  1508.    The  point  ftill  there- 
fore 4nay  feem  .doubtful,  not vrith- 


^dipgC.  B.  Parker's  coQCurrence 


with  Lord  Hardwicke,  that  the  eiOi 
,  emptioa  of  fire-wood  is  only  bf 
fpe^al  cuftom,  GwiU.  965.  and  a. 
960.  and  n.  Erfkine  ▼.  RulHe.  Both 
thefe  great  judges  iufiftonthe  cafe  ta 
3  Cro.  1 13.  without  adverting  to 
the  report  of  it  in  Hetley,  .which 
fef  ms  to  make  the  other  way,  the 
C.  B  quotes  many  other  cafes  for 
and  againft  his  opinion,  fome  of 
which  I  hare  not  found,  and  fom^ 
are  not  reported  as  to  this  matter. 
In  Thomas  ▼.  the  Duke  of  Beaufort, 
GwiU.  969.  n.  a  cuftom  for  the  ex- 
emption is  flated  in  the  anfwer, 
but  does  not  appear  to  hare  bee4 
proTed.  Can  the  ^legation  or  fur- 
inife..avail.  irtfhQ]i t  t|{e  pcooC  t  Seo 
•  Keb.  634.  Watfon  ▼.  Smith. 

cafe. 
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df^  the  anfwcr  of  the  defendant  affeded  to  fupport  the 
exemption  of  wood  ufed  for  hufbandry  purpofes^  or  for 
fuel  withm  the  parifli^  by  the  allegation  of  immemorial 
cuftom  to  that  effed,  it  does  not  appear  that  any  fuch  cuf* 
torn  was  fabftanfi^ed  in  pro(^;  and  furely  fuch  proof  was  not 
neceflary  as  to  the  wood  ufed  in  huibandry,  and  ypt  both 
theie  grounds  of  exemption  were  indiicriminately  admitted 
as  legal  by  the  coUnfel  for  the  party  claiming  dthes. 

lit  It  (%)  is  laid  down,  that  if  a  man  cuts  wood,  and 
burns  it  in  making  bricks  to  be  employed  in  the  repairs  or 
enlargment  of  his  manfion,  within  the  parifli,  for  the 
neceflary  habitation  of  himfelf  and  his  family,  no  tithes  fhall 
be  paid  for  fuch  wood  inafmuch  as  the  parfon,  it  is  faid* 
has  the  benefit  of  thi  labour  of  the  family.  But  if  he 
extend  his  buildings  for  pleafure  or  delight,  as  it  is  ex* 
prefled,  beyond  what  is  neceflary  for  his  family,  he  fliaS' 
pay  tithes,  and  the  furmife  to  refl;rain  the  eedefiaflical  couit 
from  proceeding,  being  only  that  he  burnt  the  wood  for 
the  reparation  and  enlar^ent  of  his  houfe  generally,  with- 
out faying  for  the  neceffiu7  habitadon  of  his  ^mily,  that 
court  was  allowed  to  retain  the  fuit,  and  by  that  furmife 
the  Judges  of  the  king's  bench  declared  he  might  build  z 
caftle,  and  yet  pay  no  tithes.  I'hefe  points  which  are 
adopted  in  the  compilations  of  Degge  axid  Bum,  feem  to 
coincide  in  principle  with  what  has  been  before  mentioned 
as  to  firewood.  But  (j)  imderwood  fold  for  fuel»  or  to  b$ 
converted  into  charcoal,  or  for  other  general  pnrpafiss,  00 
employed  in  works  of  hufbandry  in  another  pariib  appevt 
clearly  tithable.. 

{%)  1  R.A.  64 j.  pi.  8,9, 10.  ▼.Hardini^.S^S.n.AUiotr.Hiaict^ 

Kixon  ▼.  Browne.  1028.  EDis  t.  Fenner,  700.  Bi«e  n 

(tf)2Kcb.''.34,  Watfon  V.  Smtth,  Drew,  701.  a.  Wttermto  ?.  Jogf% 

8  Via. Abr.  591.  CwiU.  6iQ.  Kob  577.  Coet.  Stoitbi  Gibf.  6^f^ 

Tkam 
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.  Tithe  (&)  of  wood  is  a  predial  dthe :  it  oiuft?  therefor e, 
be  fet  out  purfuant  to  the  ftatute  of  Edward  the  fixth 
which  ought  to  be  done  by  the  owner,  or  occupier  upon 
the  land  at  the  time  of  falling.  This  fetting  out,  (c)  or 
the  manner  of  payment  of  tathe-wood  muft  either  be  by 
meafure  of  the  ground  by  perches,  or  iimilar  computation, 
or  by  fetting  outthe  tenth  billet,  faggot,  or  the  Uke }  but 
in  this,  fays  Degge,  as  in  all  other  cafes,  the  cuftom  of  die 
place  is  to  be  obferved.  Accordingly  (d)  when  the  cuf^ 
torn  was  proved  for  the  occupiers  to  bind  up  the  wood 
before  the  tithes  of  it  were  fet  out,  the  majority  of  the 
court  of  exchequer  were  of  opinion  that  the  method 
ufed  by  the  defendant  in  fetting  out  his  tifhe-wood,  name* 
ly,  by  loofe  heaps  in  boughs,  was  illegal,  and  that  he  ought 
to  account  for  the  value  of  fuch  tithes.  Many  years  ante- 
cedent to  this  deciflon,  it  (e)  appears  that  the  court  after 
great  debate  declared,  that  the  parifhioner  ought  to  ftack, 
and  faggot  the  wood  which  he  fets  out  for  the  tithes. 
But  here  at  leaft  his  duty  ends ;  he  (/)  certainly  is  not 
bound,  nor  is  it  reafonable  he  fhould  be  bound  to  prepare 
the  tithe-wood  for  the  market,  by  converting  it  into  hoops, 
ftaves,  or  any  of  the  deftined  purpofes  of  the  other  nine 
parts  remaining  at  his  own  difpofai. 

I  have  before  briefly  confidered  the  perfons  accountable 

for  tithe  of  wood  as  between  vendor  and  vendee  of  wood, 

-  {landing  or  felled.    The  authorities  there  dted  confirm 

what  Dr.  Bum  advances  (^)  as  the  criterion  thai  be  (haQ 

pay  tithe,  to  whom  the  other  nine  parts  bdong,  wb$k 

(h)   GwilL  830.     Walton  v.    deemed  good.  , 

Tryon.  (J)  G will.  581  •  Gee  ▼.  ^ei||i. 

{c)  Degge»  p.  ii.  c.  4.  ad  fin^  (e)  Gw3L  700.  n.  Bmboune 

See  however  GwilL  i;6i.  Ssiglit  T..£yte§ 

V.  HaUef,  and  qu.  whether  a  cut  (/)  GwiL  700.  Bree  v.  Dtt/W^ 

torn  to  fet  out  wood  ftanding  by  70k    Watennan  ▼.  JoMt. 

loch  medfurement,  would  now  be  Qf)  3  £cd.  L^So* 

I  die 
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lopped  i  he  anfwers,  that  in  the  firil  cale  there  it  ik>  tree 
remaining  ^whence  they  may  derive  the  privilege ;  in  the 
other  there  is.  As  to  the  oaks  in  queftion,  he  admits,  that  if 
they  were  topped,  and  made  pollards  before  they  attained  the 
age  of  twenty  years,  and  have  continued  to  be  lq>ped  in 
the  courfe  of  fsdls  ever  fince,  they  will  be  liable  to  tithes. 
Therefore^  this  being  a  queftion  of  fad  when  he  came  to 
the  decree,  he  offered  the  plaintiff  an  iifue  for  a  jury,  to 
determine,  namely,  whether  thefe  trees  werie  lopped  before 
twenty  years  growth,  or  not.  As  to  the  demand  for  tithe  of 
beech  wood,  it  not  being  difputed,  but  that  it  was  above 
twenty  years  growth  ;  he  faid,  that  alfo  then  depended  upon 
the  queflion  of  fa&  whether  beech  be  timber  by  the  cufloui> 
of  the  country ;  and  his  Iprdfliip  thought  the  terms  of  tliis 
iflue  ihouid  be  whether  by  cuftom  ufed  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  beech  trees 
growing  within  the  parifli  of  Mickleham,  of  which  the 
plantiff  was  re£tor,  are  and  have  ufed  to  be  deemed  timber. 
This  might  be  found  accprding  to  the  truth  of  the  cafe» 
and  confining  it  to  the  parifh  would  prevent  any  difficulty 
in  refpc£k  to  the  precife  limits  of  the  place :  indeed  to 
dired  the  enquiry  through  a  wider  diftrid  might  be  pro- 
du£Hve  of  contrariety,  as  well  as  uncertainty.  A  third  iflue 
not  relative  to  this  fpecies  of  tithes  was  propofed  to  the 
plj^tiff  to  ele£l  whether  he  would  try  it  or  not,  who  having 
finally  waived  trying  any  of  the  iflues,  his  whole  bill  was 
difinifled,  but  without  cods.  This  judgment,  and  the  argu« 
ments  contained  in  it  embrace  the  moft  material  pomts  in 

the  law  concernmg  the  tithe  of  wood. 

♦ 

There  is  a  ihort  note  of  a  {w)  cafe  in  an  old  reporter 
fimply  ftating,  that  young  oaks  under  twenty  years  growth, 
apt  for  timber  m  time  to  come,  ihall  not  render  tjthes*  It 
is  difficult  to  conceive  what  could  have  been  in  controverfy 

(w)  Wiay  V.  OeacL  Mo.  9«& 

on 
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dn  thk  occafion :  if  lopped  under  that  age,  tliey  were 
"always  deemed  drhable.  The  fame  is  the  cafe  oF  acomt 
from  oaks  of  any  growth.  Afli  and  elm  are  upon  the  fame 
footing  as  oaks,  and  ib  are  fuch  trees  as  are  timber  merely 
by  the  reputation^  and  cuftom  of  the  country.  Therefore 
(x)  it  has  been  decided^  that  billets  and  faggots  we^e  ex« 
empt  from  the  paymenjt  of  tithes,  for  that  the  fame  were 
eut  from  trees  of  above  the  growth  of  twenty  years  before 
they  were  made  pollards^  without  difcriminating  between 
oaks,  and  other  timber*trees ;  and  where  the  trees  are  clearly 
of  a  fpccies  to  be  denominated  timber,  the  court  has  de* 
clared  {a)  they  would  prefume  the  trees  to  be  above  twenty 
years  growth,  unlefs  the  plainti£F  demanding  tithes  proves 
the  contrary. 

The  tithes,  to  which  the  <jua}ity  of  timber  is  moft  conw 
monly  afcribed  by  the  cuftom,  and  reputadon  <£  places  in 
which  they  grow,  are  (j^.  beeches.  Birches  {%)  may  by  the 
fiune  means  be  privileged  from  tithes.  Many  (a)  other  tree^ 
namely,  horfechelhuts,  limes,  afpexx,  and  cherry  trees  and 
Hdilows  feenl  to  Itend  in  the  fame  predicament,  that  is,  they 
ire  capable  of  the  fame  exemption  by  proving  the  cUftom 
of  the  country*  On  the  wntrary,  fome  trees  {h)  as  aiders, 
hazels,  hollies,  and  others,  are  of  fb  mean  account  in 


(«r)OwUL  84. iMorden  t.  Kosght.        (n)  Mo.  907.  Fofter  ▼•  Peaooek, 

(4i)Bunb.  Z26.  GwilL  645.  Lloj^  Mo.  8  2.  a  P.  Wmt.  606.  %  hkfU 

V.  Mackwortlt  3  Bura.  Eccl.  L-  643.  iotUra. 
41i/lkytthatiniiian7placc8,whepe        (yi)  8P.Wait.$cA  OwiO.ify. 

wood  it  plentiful  and  growt  freely,  Wri^t v.  Powfc,  Hob.  2 19.  GwilL 

it  is  the  cuftom  to  eftmuite  the  fame  j  jg^  „.  r?uffly  t.  Pindar  3  RoL  R. 

by  meafnrin^  round  the  middle  part  gj^  ^  to  cherry,  afhp  and  beeck 

cftfaetree,»ndifitkH  inches  in  trees,  and  it  it  added,  that  afpcHWi 

Ctrcumferencet  it  is  deemed  of  ao  ,       ^  _• .  .   ^     r     -u 

.: _,•  .^     .    ^t  .       r  fcr^  fqr  arrows,  which  «i«  for  the 

yean  growthaf  under  that  meafuMj  •  #.         r.v       1 

/:.**•     ^  .     J  .  dttfesoeof thertjum. 

it  IS  accounted  underwood. 

(j)  xRoLR,355.  GwaL35J.n.        O  Degge»p.it.c.4-  ItCwilL 

l^pthome  t. fee  Bibye  t.  543-  G^oMit.  Ffikiai. 

Huxley.  Bunb.  t^t.  GwilL  657.  n. 
\dj  ibid. 
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refped,  that  no  cuftom  or  rqjutatibn  as:  to  dicm  appears, 
ever  to  have  been  fet  up,  or  infifted  on-  Thofe  of  this  laft. 
mentioned  dcfcription,  of  what  age  or  bSgnefs  foever,  artf 
regularly  to  pay  tithes, 

•  r 

% 

Although  as  we  have  fcen  the  bark  of  timber-trees  is  nof 
tithable,  tithes  {c)  fhall  be  paid  .of  the  mad,  and  acorns, 
becaufe  thefe  are  of  annual  increafe.  But  {d)  where  the^ 
acorns  fell  from  the  trees,  and  were  eaten  by  the  owner's 

ptgs,  a  fuit  in  the  ecclefiaflical  court  for  tithe  of  them'. ' 

•  ■  ^ 

was  reftrained  by  prohibition,  for  in  order  to  become  tithable, 
they  niuft  be  gathered  and  fold,  and  then  {e)  they  muft  be' 
tithed  it  feems  like  other  things  plucked  by  the  hand,  by 
meafure,  or  weight. 

.  'It  has  been  (/)  decided  thatbroom  made  into  bavins,  and 
that  wood  growing  in  hedge-rows,  are  tithable.  This  {g)  doc- 
trine as  to  the  latter  has  been  carried  fo  far,  that  it  has  not 
been  allowed  to  be  exempted  from  paying  tithes  by  proof  of 
a  cuflom  in  the  pariih  to  that  eifed,  for  that  there  is  po  dif-. 
fcreace  between  wopd  in  copfes  and  in  hedge-rows;  and  fuch. 
a  cuftom  or  prefcription  amounts  to  a  claim  of  being  dif-^ 
ckarged  from  tithes  without  making  any  fatisfa£don  in  lieu 
Qf  them,  and  is  void  in  itfelf.  This  determination  adds  force 
to  what^was  before  argued ;  namely,  that  tithe  oifylva  cadua 
doef'  pot  depend  upon  affirmative  ufage,but  is  dMe:dejure^ 
by  the  general  law,  thoygh  it  may  be  prefcribed  againfl:  in . 
ctrtaxn  known  and  exteniive  difliri&s,  as  the  wealds  of  Kent, 
and  Suffex.     As  to  {h)  fruit  trees,  if  the  parfon  has  had  ' 
tithe  of  the  fruit  produced  from  them,  and  the  owner  after- 
wards cuts  down  the  trees,  and  of  their  wood  makes  billets  < 

{f)  Degge>  p.  ii.c.  4.  IX  Co.  {gi  Gwill.  1508-9. 151 1.  Mao* 

49.a.       *    '       '  teUv.  Paine. 

(lO  Lit.  40.  Gwill.  428.  AiMn.  (h)  2  Inft.  65 1.  Baxter  ▼. Hopes,- 

\$)  Gwill.  X554.  Knight  V.  Hal-  2  Inft.  652.  j  R.A.  641.  Wood- 

fey.  Inft.  168.  .1 

(J  )  C  wjB.  542 .  Bigg«  V.  Martin. 

and 


^ 
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axid  faggots,  w^hich  be  fells^  he  is  not  bound  to  pay  tithe  of 
fuch  billets  and  faggots.  Rollc  afligns  as  a  reafon,  that  ic  Is 
not  1  new  encreafe.  It  is,  indeed,  the  dellruftion  of  ihc 
fubjeci  from  wliich  any  future  annual  renewal  istofpring; 
but  fuch  is  the  cafe  of  all  trees  not  being  timber  com- 
pletely felled  in  thinning  copfes,  and  made  into  faggots  for 
fale.  Perhaps  then  the  principle  difclofed  by  Sir  Edward 
Coke,  from  w  horn  he  takes  the  doftrine,  is  the  founder ;  and 
te  tells  us,  it  is  becaufe  tlie  fruit  and  the  faggots  f  rthcom* 
ing  from  the  fame  trees  are  not  of  feveral  natures  like  ft  uitg 
and  corn  growing  in  the  fame  orchard,  which  are  both 
tithable.  On  the  other  hand,  if  a  man  have  (/)  a  nurfer  j 
ground,  out  of  which  he  fells  fruit,  and  other  trees  to  be 
tranfplanted  into  another  parilh,  he  fhall  pay  tithe  of  them: 
For  though  the  trees  ape  parcel  of  the  freehold,  while  they 
continue  in  the  foil,  being  fevered  from  it  in  order  to  be 
tranfplanted,  they  ceafetobe  fo,in  the  fame  manner  as  carrot 
roots  or  the  like;  and  if  they  were  not  tithable,  theparfoa 
,  \)y  roean$  of  fuch  nurferies  might  be  defeated  of  his  dues 
from  great  part  of  the  land  in  his  parifti.  Rolle  who  argued 
this  cafe,  in  his  report  of  it  mentions  aflies,  which  at  twenty 
years  growth  arp  undeniiftbly  privileged  as  timber,  but 
which  by  this  authority  appear  when  fold  in  this  young 
ftate  for  try^fplanting  to  be  tithable.  Byiy  )a  fubfequent  de- 
termination, the  miatti^r  is  carried  (bmewhat  farther,  it  being 
beld,  that  nurfery  plants  fold  and  tranfplanted  within  tbi 
fame  par ijh  are  dtheabie  alfo;  and  I  apiprehcnd,with  as  much 
reafon  as  any  other  product  of  the  earth  fold  and  made 
profit  of  among  the  parifhioners  inftead  of  being  carried  to  a 
i9ore  diftant  market.    But  as  to  what  is  faid  in  this  lafl  cafe 

(/)  W.  Jones.  416.  Gwill.  501.  arg.  to  be  full  of  badlaw,  GtrilL    ' 

Gibbs  V.  Wybonne  S.  C.  more  fully  ^^  14.  Adams  ▼.  WaDer. 
reported  3  Oo.  52$.  1  R.  A.  657.         (j)  Hard. 380. Owfll-jlj,  Grant 

jl.  6.  but  this  pi.  i|  faid  by  counfel  t.  Hedding. 

of' 
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of  trees  yielding  fruit  which  pays  tithes,  and  others  yielding 
none,  and  of  their  being  alike  tichable,  and  that  the  fbnner 
(hall  not  privilege,  or  exempt  the  latter,  when  they  are  all 
fold  together,  I  prefume  it  is  not  meant  to  imply,  that  tithes 
were  aflually  paid  of  the  fruit  of  the  fruit  trees,  being  pro^ 
bably  young  faplings  before  they  were  fp  fold  for  tranfplant* 
ing- 

I  may  now  properly  advert  to  an  exteniive  principle  of 
exemption  from  tithe  of  wood  founded  on  a  regard  «to  the 
purpofes  of  agriculture  and  hufcandry,  from  which  occu- 
pations of  life  tithes  principally  arife,  and  are  rendered  more 
abundant.  The  {k)  dodrine  above  alluded  to,  that  the 
titfaable  quality  of  wood  felled  is  not  to  be  determined 
by  the  fubfequent  ufe  and  application  of  it,  fliould  perhaps 
be  chiefly,  if  not  altogether  underdood  in  this  fenfe^ 
that  its  titbable  quality  does  not  depend  cMi  the  defign  of 
ufing  it  for  repairs,  or  for  fuel,  which  dfefign  may  be  flue- 
tuating  and  uncertain ;  but  as  to  thefe  two  more  general 
purpofes  abftrad!edly  confidvred,  that  the  wood  is  tithable 
or  not,  according  to  its  inherent  nature  before  the  fieAing  of 
it.  1  here  is  perhaps,  no  cafe  where  articles  not  original^ 
chargeable  with  tithe  in  their  own  nature  fliall  become 
liable  to  that  payment  from  the  fubfequent  ufe  of  them : 
but  as  to  exemptions  grounded  on  tlie  above  mentioned 
confiderations,  of  agriculture  and  hufbandry,  the  law  it 
otherwife. 

L  It  (/)  has  been  refolved  that  wood  employed  to  hedge  or 
fence  com^  where  the  parfon  has  tithe  of  com,  as  he  re« 

(i)  See  GwiB.  899, 830.  Walton  of  wood  feOed  by  Ukn  yesiiy  at  tea 

T.  Tryon.  years  growth,  and  ufed  in  aaeodtng 

(/)  Mo*  6Sj.      1  R«  A.  644.  bis  hedges,  and  upon  his  land,  and 

1  Frecm.  334, 5.  Gwill.  563.  Anon,  otherwife  of  no  profit  to  him,  which 

But  a  defendant  has  in  one  inllancc  u  I  bdieTC  a  fingk  authority  to  that 

been  decreed  to  account  for  tsthcs  cSeA.  Gwill'$o8.  Sailh  ▼• 
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f 

gularly  has  xnthout  fome  fpecial  difcharge,  (hall  pay  no  tithe^ 

and  it  was  laid  down  as  a  general  rule,  that  no  tithes  fliall 
be  paid  for  any  thing  ^er  quod  decime  Jitmi  uberioresy  that  is> 
I  fuppofe,  by  which  tithes  of  the  predial  kind  are  encreafed ; 
hot  tmxverfally  all  thofe  of  the  mixt  kind^  as  in  fome  cafes 
of  milkf  and  young  cattle.  The  wood  privileged*  (m)  coin« 
prehends  hop-poles  and  their  barks,  where  the  parfon  or 
vicar  hath  the  tithe  of  hops ;  ofiers  cut  to  make  hurdles  for 
iheep,  and  generally  wood  for  maintenance  of  the  plough 
or  pail,  or  employed  in  making  and  repairing  all  utenfils 
of  htifbandry.  It  is  even  {n)  faid  to  have  been  adjudged, 
that  where  a  msoi  cut  down  wood,  felling  more  than  was 
faflicient  to  make  hedges,  and  actually  ufed  the  greater  part 
in  hedging,  that  even  for  the  furplus  of  the  wood  cut  for 
fuch  agricultural  purpofe  no  tithe  (hould  be  paid.  Alfo  {0) 
if  a  man  cuts  down  his  copfe-wood,  and  pays  the  tithes  of 
it,  and  afterwards  before  any  new  gcrmins  fpring  he  grubs 
up  the  roots  and  ftubs  of  the  wood,  he  ihall  not  pay  tithes  of 
them,  becaufe  they  are  parcel  of  the  freehold,  anddo^ot  an« 
nually  renew.  It  is  true  that  the  reafon  here  affigned  is  not 
conneded  with  the  prefent  topic,  but  may  we  not  fuppofe 
another  reafon  to  have  been  alfo  taken  into  confideration  ?  I 
mean  th;  view  and  purpofe  of  clearing  the  ground:  As  in  a 
cafe  (/)whcre  in  anfwer  to  a  bill  by  a  rcfikor  for  tithes,  furze 
and  btt&es,  which  were  cut  and  made  into  faggots  and  fold 
by  the  defendant,  he  mfiiled  that  no  tithe  was  due,  but  being 

(m)  I  Frnn.  334;   Gwill.562.  **  new^yrt  ittsthehufbandryisthe 

aofiA.  cootnastohoppoleSyGwilL  «'  zoain«  &c."  a  Keb.  6^4.  Watfon 

563.  G«c  T.  Petrch^  but  fe«  564.  n.  t.  Smith. 

tnd  oontio.  of  581,  a.  S.  C.  Gwili.        {n)  i  Cro.  49^.  la  Eaft  v.  Hard- 

1555.  Buiib.  soGvirill  618.  Bate  ▼.  ing. 

Spraciuag»acc.  S.P.  Degg^p.  iz.        (0)    x  R.  A.  637.  Bedford  v. 

€.  4.   ad.fitt.  who  cites  White  ▼.  Skinner. 

Arch.  S.P.adm.GwiU.  1506.  fjo8.        (p)    Gwill    6o3.    anoo.  under 

in  Maatel  ▼.  Paine,  Gtbf.  684.  2  Smiih  v.  Williams. 
Inft.Cja.   ^'  Albeit  tie  houfe  be 

cut 


no  Law  of  Titlmi.  Ch.  IV* 

cut  to  clear  the  ground,  and  prepare  it  for  the  huftandry 
purpofes  of  tillage  and  grazing^  and  tbe  bill  was  difmiffed. 

IL  For  firewood  (q)  cut  and  confumed  in  a  dwelling- 
houfe  in  the  fame  parifh,  as  it  is  generally  afferted  in  niany 
books,  no  tithes  are  due.    This  as  to  its  origin  is  (r)  afcri- 
bable  to  the  fame  principle,  being  founded  on  the  neceifity 
of  a  habitation  for  carrying  on  the  purpofes  of  hulbandry, 
on  which  tithes  fo  much  depend.     Therefore,  in  a  caufe  (i) 
where  this  defence  was  fet  up,  the  court  declared^  that  as  it 
appeared  that  the  defendant  had  not  any  boufe  of  bujbandrf 
within  the  plaintiff's  parifli,  but  that  the  faggots  in  queftion 
were  carried  to  the  defendant's  houfe,  being  outof  thefaid 
parifh,  and  there  burnt,  tithes  were  due  to  the  plaintiff,  for 
the  fame  j  and  upon  the  like  reafoning  (/)  it  is  laid  down^ 
whether  authentically  or  not,  that  if  a  man  hath  a  houfe  of 
hulbandry  with  lands,  and  demifing  tlie  lands  referves  the 
houfe,  tiihe  of  firewood  is  payable.     It  has  {u)  been  made 
a  queftion,  whether  this  exemption  of  fuel  is  by  the  general 
law,  or  requiring  the  aid  of  a  local  cuftom  to  fupport  it# 
Lord  Hardwickc,  C*{v)  has  given  us  his  authoritative  opini- 
on, that  wood  cut  to  be  burnt  in  the  houfe  of  the  parifliioner 
within  the  parifh,  is  exempt  from  tithe,  not  of  common 
right,  but  by  fpecial  cuftom  only;  and  that  it  operates  by 
way  of  cuflomary  exemption  in  refpedt  of  fome  fatisfadion 
to  the  parfon,  which  it  is  incumbent  on  the  parifhioners  to 
fliew.  The  encreafe  of  tithes  arifing  from  hufbandry  to  which 
a  dwelling  houfe  is  elTential  may  be  thought  to  afford  the 
jarfon  fuch  requifite  fatisfaSion ;  and  his  Lordfhip  relics 

(q)  I  R.A.  644,  656.  Ellis  V.  (/)  Gil)f-686.HattoiiandCroke 

Drake,  and  Auftin  v.  Lucas,  ibid,  Juaicta  differ  aa  to  this    matter, 

and  I  Cro.  609.  S.  C.  1  Inft.  652.  Hetl  89.  Norton  ▼.  Harmer. 

S.Vin.Abr.  591.01^-^.610.  Roffc  („)  j^  Frecm.334.  5.  Ovril!.55a. 

V,  Harding,  Mo.  68j .  ^mn. 

{x)  Danv.  Abr.  t.  Di£tnc«  597.  (^)    QwiU.    8*9.     Wirftwi    r. 

X  Vent.  75.  Tfyoa.     •                          •   « 
(1)  Gwiil.i43*  Goodall  t.  Perkins. 
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xm.  (uu)  a  cafe  in  vrhich,  according  to  the  cited  report  of  h, 
•it  feems  adjudged  that  it  is  not  dejure  per  legem  terra  that 
any  one  is  difcharged  of  tithes  for  wood  fpent  in  his  houfet 
.  or  for fencing'ftttff'f or  hedges.  Thi^  cafe,  howevef,  on  another 
{w)  occalion  having  been  cited  at  the  bar  was  not  thought 
decifiveof  the  queftion,  the.  court  declining  to  come  to  any 
refolution  upon  the  pointy  and  dating  that  there  were 
opinions  both  ways  as  to  fuel  where  there  was  no  cufl:on¥ ; 
but  they  previoufly  held  that  hop-poles  and  wood  for  fences' 
were  not  tithable  on  general  principles,  aind  yet  the  other 
cafe  feems  *  to  include  them,  as  well  as  firewooc).  The 
truth  is  very  numerous  authorities,  fome  of  which  are 
.above  cited,  fpeak  often  indifcriminately  of  wood  ufed  for 
^riculcural  purpofes,  and  for  domeftic  fuel,  as  exempt  from 
tithes,  without  any  intimation  that  iuch  exemptions  depend 
.on  local  particular  ufage,  and  on  the  contrary  feem  (x) 
to  irefer  them  to  the  coipmon  law  of  the  land,  and  thefe 
exemptions  coincide  with  othec  parts  of  the  fyftem  of  our 
lithe  laws.  '  It  may  be  added,  that  although  in  a  late  (j) 

(»tf)  3  Cro.  115.  Norton  v.  Fer-  with  Lord  Hardwicke,  that  the  eiOi 
sier»  Gwill.  ibid.  n.  but  fee  S.  C.  .  emptioa  of  fire-wood  13   onljr  bf 

differently  reported,  and  finally  de-  fpe^al  cuftom,  Gunil.  965.  aad  a. 

terminedy  becaafe  of  the  cuilom  al-  960.  and  n.  Erikiae  ▼.  RulBe.  Both 

ladged,  and  the  Terdi^  againd  fuch  thefe  great  judges  infiftonthe  cafe  in 

alWgatioai,  aodby  Crokeand  YeU  3   Cro.  113.  without  adverting  to 

|erton,,  there  are  .divers  precedents  the  report  of  it  in  Hetley,  which 

otherwife  tvUhwt  alledging  a  cuP(mt  fee ms  to  make  the  other  way,  the 

fietl.  88.  iro.  117.  PcrCrokethe  C.  B  quotes  many  other  cafes  for 
yarfoa  had  a  benefit,  forhe  had  bet.    and  againft  his  opinion,  fome  of 

Iv-moans  of  tithes,  Hetl.  89.  and  which  I  hate  not  found,  and  fome 

Gibs.*(JS6.  fpeaks  of  a  houfc  efhuf-  *^  "<>*  reported  as  to  this  matter. 

handry.  '"  Thomas  v.  the  Duke  of  Beaufbrf , 

(w)  I  Freem.  gti^  Gwill.  969.  n.  a  cuftom  for  the  ex- 
,,  <«).a  Inft.  6s^^  -  '  emptioo  is  ftated  in  the  anfwer, 
.t  (j),MantcU  y.  Paiae,  OwilL  but  does  not  appear  to>fe  bec4 
gjo6.  1508.  The  point  ftill  there-  P~^«^  ?*"  ^^^  legation  or  fur- 
fore  jnay  feem  .doubtful,  not  with-  mife^avail.  witbQ]itt|{epffooCf    See 


ihdipg  C.  B.  Parker's  coaenirence    1  Keb.  634.  Watfoa  ▼.  Smith. 

cafe. 


'1 1  ft'  Law  0f  Tiihes.  Qu  I V* 

afitf  the  anfwer  of  the  defendant  affeded  to  fupport  tlie 
exempdon  of  wood  ufed  for  hufbandry  purpofes^  or  for 
fuel  within  the  parifli^  by  the  allegation  of  immemorial 
cuftom  to  that  eSe&f  it  does  not  appear  that  any  fuch  cuf* 
torn  was  fabftantiated  in  pnx^;  and  furely  fuch  proof  was  not 
neceflary  as  to  the  wood  ufed  in  huibandry,  and  yet  both 
thefb  grounds  of  exemption  were  indiicriminately  admitted 
as  legal  by  the  coUnfel  for  the  party  claiming  dthes* 

lit  It  (%)  is  laid  down,  that  if  a  man  cuts  wood,  and 
i>urns  it  in  making  bricks  to  be  employed  in  the  repairs  or 
enlargment  of  his  manfion,  within  the  parifli,  for  the 
neceflary  habitation  of  himftlf  and  his  family,  no  tithes  fhall 
be  paid  for  fuch  wood  inafmuch  as  the  parfon,  it  is  faid* 
has  the  benefit  of  tht  labour  of  the  family.  But  if  he 
extend  his  buildings  for  pleafure  or  delight,  as  it  is  ex* 
prefled,  beyond  what  is  neceflary  for  his  family,  he  fliaK' 
pay  tithes,  and  the  furmife  to  refi:rain  the  eedefiaflical  couit 
from  proceeding,  being  only  that  he  burnt  the  wood  for 
the  reparation  and  enlar^ent  of  his  houfe  generally,  with- 
out faying  for  the  neceflary  habitadon  of  his  family,  that 
court  was  allowed  to  retain  the  fuit,  and  by  that  furmife 
the. judges  of  the  king's  bench  declared  he  might  build  a 
caftle,  and  yet  pay  no  dihes.  I'hefe  points  which  are 
adopted  in  the  compilations  of  Degge  axid  Bum,  feem  to 
coincide  in  principle  with  what  has  been  before  mentioned 
as  to  firewood.  But  (j)  underwood  fold  for  fuel^  or  to  hi 
converted  into  charcoal,  or  for  other  general  pnrpafiss,  00 
employed  in  works  of  hulbandry  in  another  pariib  appevt 
clearly  uthable.. 

{%)  1  R.A.  64 j.  pi.  8,9,  lo.  ▼.Hardin|(.838.n.AUiotr.HMict« 

Kixon  ▼.  Browne^  1028.  EDis  t.  Femier,  Joo.  Bi«e  r. 

(tf )  2  Keb.  "j^..  Watfon  v.  Smith,  Drew,  701.  a.  Wttermto  ?.  Jogf% 

8  Via.  Abr.  591.  QwflL  6iO.  Kob  577.  Ciifr %•  Stoitbi  Gibf.  6^^ 
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.  Tithe  (&)  of  wood  b  a  predial  dthe :  itsiuft,  therefore, 
be  fet  out  purfuant  to  the  ftatute  of  Edward  the  fixth 
which  ought  to  be  done  by  the  owner,  or  occupier  upon 
the  land  at  the  time  of  falling.  This  fetting  out,  (c)  or 
the  manner  of  payment  of  dthe-wood  muft  either  be  by 
meafure  of  the  ground  by  perches,  or  fimilar  computation, 
or  by  ietdng  outthe  tenth  billet,  faggot,  or  the  Uke  i  but 
in  this,  fays  Degge,  as  in  all  other  cafes,  the  cuftom  of  the 
place  is  to  be  obferved.  Accordmgly  (d)  when  the  cuf^ 
torn  was  proved  for  the  occupiers  to  bind  up  the  wood 
before  the  tithes  of  it  were  fet  out,  the  majority  of  the 
court  of  exchequer  were  of  opinion  that  the  method 
ufed  by  the  defendant  in  fetting  out  his  tifhe-wood,  name« 
ly,  by  loofe  heaps  in  boughs,  was  illegal,  and  that  he  ought 
to  account  for  the  value  of  fuch  tithes.  Many  years  ante- 
cedent to  this  decifion,  it  (e)  appears  that  the  court  after 
great  debate  declared,  that  the  parifhioner  ought  to  ftack, 
and  faggot  the  wood  which  he  fets  out  for  the  tithes. 
But  here  at  leaft  his  duty  ends  i  he  (/)  certainly  is  not 
bound,  nor  is  it  reafonable  he  (hould  be  bound  to  prepare 
the  tithe-wood  for  the  market,  by  converting  it  into  hoops, 
ftaves,  or  any  of  the  deftined  purpofes  of  the  other  nxniB 
parts  remaining  at  his  own  difpofal. 

I  have  before  briefly  conlidered  the  perfons  accountable 

for  tithe  of  wood  as  between  vendor  and  vendee  of  wood, 

'  ilanding  or  felled.    The  authorities  there  dted  confirm 

what  Dr.  Bum  advances  (g)  as  the  criterion  duft  be  fhaU 

pay  tithe,  to  whom  the  other  nine  parts  belong,  wbek 

ft 

{h)   GwiU.  830.     Walton  v.    deemed  good.  , 

tryon.  (J)  GwiU.  581.  Gee  r.  ^ei||l. 

{c)  Deggey  p.  ii.  c.  4*  ad  fin^  (f )  GwQL  700.  n.  Briboiinxe 

SeehowefcrGwilL  i;6i.  Snigbt  T.Eyves 

V.  Hiikff  and  qu.  whether  a  cuf*  (/)  GwOLTeowBreev.  DitWp 

torn  to  fet  out  wood  ftanding  by  70k    Watennan  ▼•  Joaet. 

fuch  meafurement,  would  now  be  {9)  3  £csL  L  460^ 

I  the 


the  tithe  becomes  due,  that  is,  at  the  thne  of  felling.  In 
a  cafe,  (b)  therefore,  where  the  court  declared,  that  tithes 
in  kmd  were  due  for  wood  coaverted  into  charcoal,  and 
decreed  accordingly  againft  the  defendant,  who  was  the 
purchafer  of  log-trees,  and  loppings  and  topj^gs  of  other 
trees  for  that  purpofe,  we  may  obferve  that  he  had  con* 
feflfed  by  liis  anfwer  that  hefelkd  the  wood  fo  converted^ 
by  which  it  appears  to  have  been  purchafed  ftanding, 
though  (lilt  it  may  feem  ftrange,  that  he  (hould  pay  the 
tithe  bf  the  value  of  the  charcoal,  if  fuch  be  the  meaning  ox 
the  decree,  inftead  of  the  wood  unmanufadured  *. 

V.  I  proceed  to  an  ai-ticle  of  great  importance  to  the  tithe 
.owner  in-parts,  where  the  growth  of  it  is  cultivated,  that  of 
hops.  They  have  already  been  taken  notice  of  as  falling 
under  the  clafs  or  divifion  of  fmall  tithes ;  whether  the 
plant  be  indigenous  in  this  ifland,  or  not,  the  cultivation 
of  it  for  ufe  has  been  comparatively  ftiled  modem,  and  in 
(/)  many  cafes  been  judicioufly  obferved  to  have  been  in* 
troduced  within  the  time  of  legal  memory,  which  is  carried 
fo  far  back  as  the  reign  of  Richard  the  firft.  Hops, 
therefore,  ftand  upon  the  fame  footing  as  other  things  of 
late  introduftion.  In  a  (J)  judicial  argument  of  chief 
baron  Comyns,  they  are  rankedwith  h^mp,  faffron,  and 
tobacco,  and  it  is  declared  all  fuch  new  things  fhalt  be 
minuta  decima.  Accordingly  it  has  been  in  two  (k)  dit 
tind:  cafes  decided,  that  a  modus,  or  eftabfifted  cuftom  of 
paying  a  definite  pecuniary  iupa  in  lieu  and  fatisfa&ion  of  the 
ttithe  of  hops,  being  a  late  thii^y  is  a  void  cuftom,  and  jnot 

{h)  Gwill.  577.  Coe  T.  Smith.  {i)  Cited  in  Knight  ▼.  Halfey, 

•^ This isthe ikmecafe,  thecor-  Gwill.  1531 — 1565. 

re&nefs  of  which  is  ia  a  note  above  {})  Com.  Ri  638 .    WalSs  t* 

jmpeached,   in  making  the  owner  Payne*    Gwill.  1557. 

of  cattle  depaftuTedy  inftead  of  the  (i)  Sid*  443 .    Crouch  v.  Ref- 

occniner  of  the  agifted  land,  liable  den.  Gwill.  56j«   Gee  v.  Pearch.. 

to  agiftmeat  tithe^  GwilL^i557.                     ^  .    i 
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warranted  by- law^  and  the  court  takings  eflFe&iveco^-* 
fance  that  hops  ivere  not  -of  fufficient  antiquity  to  be  the  . 
fpeciiic  fubjei^  of  a  modus.  ..But  (/)  hops,  as  well  as  other : 
articles  of  novel  introdudion,  may  be  covered  by  a  modus*, 
for  all  fmall  tithes  in  general^  which  operates  to  difcharge* 
(;»)  the. land  where. they  grow,  7 

(  .  ... 

.  Tithes  of  hope  as  being|  of  the  predial  kind  muft  be  duly 
fet  out ;  the  proper  way  pf  doing  this  was  the  fnbje£l  X)i 
much '  debate  in  a  (72)  late  caufe  refpeding  this  fpedes  of 
tithe  within  the  parifli  of  Famham  in  Surrey.'  That  fuit 
in  the  form  of  it  \yas  an  aftion  by  the  occupier  of  the. 
land  againft  the  tithe-owner  for  neglecting  to  take  away 
his  tithes  of  hops,  after  they  were  duly  fet  out  according 
tp  the  ufage  of  the  place.  The  queftion  was,  whether 
this  ufage,  which  was  proved  to  have  exiiled  for  a  great 
length  of  time  within  the  parilh,  of  fetdng  apart  every 
tenth  row,  whenever  the  hops  were  planted  in  equal  rows, 
and  every  tenth  hill  when  they  were  planted  in  \mequal 
rows,  and.  in  conformity  to  which  tlie  tithes  in  quefb'on* 
were  proved  to  hav^  been  fet  out,  was  or  was  not  available 
to  the  occupier,  as  a  valid  and  legal  cuflom.  Evid^ice  was 
alfo  adduced  with  fome  minutenefs  for  the  purpofe  of 
manifefting  the  practical  expedience,  if  not  neceflity,  of  the 
cuftom  infilled  on.  On  the  other  hand,  the  anfwer  in 
chancery  of  the  plaintiff  in  the  a£tion  was  r^d^  admitting 
his  belief  that  the  introduction,  and  firft  cultivation  of 
hops  in  FaAiham,  and  elfewhere  in  this  kingdom,  were 
with  reference  to  what  is  termed  legal  time,  mo* 
dem^  and  within  the  time  of  memory  j    although  the 

(/}  I  Sid.  443*    Gwill.  1557.  (m)  2  Keb.  6i3.    Crouch  \ 

The  authorities  to  this  purpofe  Kefden. 

cited  Buub.  20.  n.  are  not  ex-  {n)  Ksight  v.  Halley.  OwilL 

pK&Iy  to  the  poiol.    Wats.  c.  tjsi*  . 
xlix.  f.  44.8. 
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zs>.  law  ^  Jkbis.  Clu  IV. 

court  takes  acdc^  6f  fuch  bong  the  h&j  ^thoot  its  bdng 
fpedally  proved*    In  this  caufe^  which  ixras  finally  deter« 
mined  by  the  fupreine  judicature  of  the  Lerds  in  Parlia« 
mcat^  the  cM&oia  was  deemed  void,  purfuant  to  the 
opinions  of  the  jtidges  confutted,  one  only  diflienting; 
They  (0  argued  firfl  from  principle,  that  all  tithable 
artides,  when  newly  introdxiced,  are  cMed  among  others, 
to  which  they  bear  an'  obvious  refemblaace,  and  are  ac^ 
cordingly  reputed  great  or  fmall,  and  are  required  to  be 
fet  out  and  fevered  in  a  fimilar  manner,  witb  ttkwh  whiob 
they  refemble.    The  right  of  the  parfon  to  his  tithes  in 
kind  accrue  on  the  ad  of  feverance ;  his  right  to  take 
them   accrues  when  after  feverance,  they    are  in  the 
e^rlieft  flage  of  hufbandry  applieable  to  them,  at  which  the 
tenth  part  ifaay  be  vifibly  diitinguiihed  from  the  other 
nine  ;   what  ihall   be  deemed  a  feverance  depends   ovh 
the  tithable   fubjed*     No   other  feverance   in  articles 
of    annual    encreafe    has  been  judicially   recognized,, 
except   that   from   the  foil,    and  that  from  the   pa- 
rent   ftem*     According   to    the    principle   which   re- 
quires fruit,  and  feed,  after  they  ame  gathered  or  col- 
leded  to  be  fet  out  by  meafure  or  weight,  hops  muft 
be  tith^,  after  bdng  pitked  in  the  fame  manner.   The 
flower  of  the  hop  is  the  fble  objed  of  cultivating  that 
plant,  of  which  it  may  be  confidered  as  the  fruit,  and  it 
muft  be  picked,  and  gathered  on  the  fpot  to  preferve  its 
quality,  and  value.    The  judges  then  advert  to  the  cafes 
which  had  been  dted,  the  lateft  of  which  was  dedded  by 
the  fame  high  tribunal  they  were  then  addreffing,  and  by 
which  on  aj^al  the  decree  of  the  court  of  exchequer  had 
been  in  that  caufe  affirmed*    By  this  feries  of  authorities 
they  held  it  to  bl$  fettlet^  that  the  feverance  of  the  tithe  of 
hopa  is  by  feparating  the  Iruit  frqm  the  flem.    It  is  theq 
eftablifiied  to  be  the  general  rule  of  thexos^mon  law,  tha^ 

(•)  Gwill.  1^53,  &c- 
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the  tithe  of  hops  are  to  be  fet  out  by  meafure,  after  ikef 
at'e  picked  £rom  the  bind,  or  ftem>.2Lnd  before  the  enfuing 
Ai^e  of  drying  (f)  tfaem*  This  being  the  general  rtde» 
|hey  proceed  to  enquire,  whether  the  pardcular.ofage'^in- 
fifted  on  in  derogation  of  it  can  be  legally  i\q>ported« 
Such  tifage  amounts  to  this,  that  the  occupier  ihall,  at  hjs 
diicretion,  leave  for  his  reSor  the  tenth  part  of  the  hops, 
hot  fevered  as  the  copimon  jaw  j^rinciple  requires  it  ihould 
be,  but  in  a  ftage  of  huibandry  fhort  of  that,  in  which  he 
IS  intitled  to  receive  fuch  tenth  part,  and  that  "without  com« 
penfation.  Calling  upon  the  re£kor  to  incur  expences, 
which  he  k  not  by  law  obliged  to  bear,  comes  to  the  fame 
end  as  abridging  the  quality  of  the  dt^e,^x\ce  boiii  alike  re^ 
duce  his  profit.  Three  diftinft  things,  befides  the  rules  and 
principles  of  the  common  law,  may  control  the  right  of 
tithe,  namely,  cuftom^  mpdusy  an4  rejd  comfo/lHoH^  whicb 
three  reft  on  different  foundations.  Cuftom  in  refpefl 
of  predial  tithes,  as  thefe  are,  chiefly  reg^ds  the  manner 
of  fetting  them  out^i  Now  the  nfage  here  infifted  09 
cannot  be  reforred  ^tjier  to  a  cuftom^  or  to  9  modusy  both 
of  which  muft  be  Immemoxial,  becaufe  the  cultivation  of 
)iops  was  introduced  within  the  time  of  l^al  memory. 
jUftly,  they  agreed  that  the  plaintiff's  cafe  could  not  be 
ftipporte^  on.  the  ground  of  a  real  compofidon,  (which 
I  ihall  defcribe  hereafter,  and  which  is  mote  properly  a 
4ifcharge  from  tidies,  than  a  regulatioil  of  the  time,x>r  mam 
ixer  of  tithing,)  becaufe  here  was  no  compeniatxon,  no  mui^ 
duality  of  lofi  and  ^am,  nor  any  evidence  that  fuch  agrecr 
na^t  ever  ezifted-  Upcyi  this  reafoning,  and  for  (9)  that 
tibe  ufage  contended  for  by  the  paintiff,  would  furnifh  t4 
the  farmer  %  ftrong  temptation  to  defraud  the  paifclQ 
^d  wqvld  ifit^^jft  the  property  pf  die  church  to  imma> 
.    pent  peril,  they  thought  th|&  dire£tion  given  by  the  judge^ 

(^)  GwiD.  X554»  U)  Gw%i560|i;65«        ^ 
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who  tried  the  caufe,  to  the  juiy  to  find  for  the  defendant,^ 
was  rightly  given^  and  a  verdid  having  been  found  accord- 
ingly, and  judgment  thereupon  entered  for  the  defendant 
in  the  court  of  king's  bench,  that  judgment  on  the  writ  of 
error  with  the  bill  of  exceptions  annexed  to  the  record, 
was  after  copious,  and  elaborate  argument  affirmed  by  the 
houfe.  .  This  great  conclufive  authority  feems  to .  render 
it  fuperfluons  to  be  particular  here  in  ftating  the  feveral 
anterior  cafes  relative  to  the  time,  and  maAner  of  tithing 
hops.  But  it  is  to  be  obferved,  that  by  the  judges  in  this 
laft  cafe  recognizing  the  rule  of  hops  being  tithable  be- 
fcare  the  drying  of  them,  both  (r)  the  doftrine  and  the 
prindple.  of  it  expreffed  in.  a  much  earlier  refolution  of  the 
court  of  i53cchequer  are  confirmed,  namely,  that  for  fuel 
fpent  in  fire  to  dry  hops  tithes  fhould  be  paid,  becaufe  the 
parfon  had.no  benefit, by  that,  the  tithes  being  paid  before 
$hey  were  dried. 

« 

.  .  yi,  Roots^  feeds^  fruits^  gcircUnJluffy  and  various  pro^ 
duds  of  the  earth  for  the  moft  part  plucked  or  gathered 
by  the  hand»  appear  by  what  hath  been  laid  under  the 
lail.  article  to  have  in  general  tt^e  common  property  of 
being  dthable,  either  by  meafure,  number,  or  waght* 
The  rule  may,  indeed,  in  fome  inftances  he  fubjed  to 
variation  and  exception.  Thus  with  refpecl  to  (s)  turnips, 
which  are  ufually  fown  upon  a  coniiderable  trad  of 
ground,  though  a  mode  of  tithing  them  xmmerically  by 
throwing  afide  every  tenth  turnip  for  tihe  vicar^^ippears  to 
have  been  ratified  by  the  court  of  the  exchequer ;  yet  tbey 
feem  to  have  allowed  it  on  account  of  the  confined  extent 
6f  the  crop,  admitting  that  it  was  liaUe  to  fraud,  as  theze 
may  be  a  gjreat  difference  in  the  fize,  and  that  it  would  be 

(r)  I  txetm.  334.  Gwill.  562.        (/)  GwilL    944.      Beaumoat 
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aftual  fraud  if  the  fmall  turnips  were  affigned'to  the 
parfon  ;  and  they  declared,  that  if  the  quantity  were  fuffi- 
ciently  large,  as  if  the  growth  of  a  whole  field,  or  a  whole 
acre  were  gathered  at  one  time,  they  ought  to  be  fet  out  in 
heapSp  and  the  parfon  to  have  eveiy  tenth  heap.  As  to 
potatoes,  which  in  this  refped  bear  a  ftrong  iuialdgy  to 
the  laft  menticned  produft,  being  generally  fown  in  con.' 
fiderable  qui  nti  ies,  it  has  been  (/)  determined  where  they 
were  brought  home  to  the  defendsuit's  houfe,  and  placed 
xn  a  brewhoufe,  and  there  meafured  and  the  tithe  fet  out, 
that  this  was  not  a  due  fetting  out  of  this  fpecics  of  tithed  9 
the  parfon  having  a  right  to  infill  that  a  tenth  part  ihould 
be  feparated  from  the  nine  upon  the  fpot  where  the  pota- 
toes are  dug  and  before  they  are  removed ;  whether  fuch 
feparation  may  be  accompUfhed  by  meafure,  or  weight  is 
not  ftated ;  but  one  or  other  of  thofe  methods  feems  a  jufter 
courfe  of  proceeding  than  leaving  them  on  the  ground, 
cither  in  computed  heaps,  or  in  parcels,  each  potatoe 
being  numerically  counted,  inafmu(:h  as  they  differ  in  fize 
like  turnips. 

Peas,  and  beans  have  b3en  already  fpoken  of  on  two 
former  occafions,  namely,  under  the  divifion  of  tithes 
into  great  and  fmall,  and  under  the  head  of  com  and 
grain,  when  they  are  cut  and  harvefted  in  a  ripened  ftate* 
It  may  be  coUeflied  by  what  has  been  laid  down  under 
the  article  of  hops,  that  when  peas  and  beans  are  fevtred 
from  the  ftem,  and  plucked  green  by  the  hand  for  the 
food  of  man,  a  different  mode  of  fetting  them  out  muft  be 
purfued ;  and  that  in  this  inflance  they  are  immediately 
on  fuch  feverance  tithable  by  meafure.  It  is,  however, 
(u)  only  when  peas  are  thus  gathered  to  fell,  or  to  fped 
JiOgs,  thfit  they  are  tithable  at  all.     If  the  occupier  gather 

{t)  GwilLiiio.    Bofworthv.     .    (u)  i  R.A.  647*  .    * 
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them  green  to  ipend  in  his  houfe,  where  they  are  accord- 
ing y  eaten  by  the  £unily,  no  tithe  ihall  be  paid  of  them 
by  the  law  of  the  land,  without  the  aid  of  a  local,  or  parti- 
cular cuftom  to  eflfeduate  the  exemption. 

Fruit  (v),  trees  gro^raig  in  gardens,  and  in  prchards 
pay  tithes  of  the  apples,  pears,  and  the  like,  which  are 
tithable  immediately  upon  being  gathered,  and  as  it  feems 
by  meafure.  The  (w)  court  has  even  ordered  the  defea^ 
dants  to  account  for  the  tithes  of  fuch  apples  as  fall  from 
the  tisees ;  and  alfo,  for  the  titiies  of  (^)  wild  and  ( jf) 
black  cherries,  though  in  the  latter  cafe  it  was  iniifted  in 
oppofition  to  the  claim,  not  only  that  they  grew  wild  in 
hedges,  and  wafte  plaees,  but  that  the  trees  ferved  for 
fencing  the  grounds. 

In  refpe£k  to  the  tithes  of  orchards,  a  (z)  party  fued  in 
the  ecdefiaftical  court,  in  his  anfwer  there  alleged,  that 
the  apples  were  ftolen  and  never  came  to  his  ufe ;  and  it 
feems  to  be  ^  a  good  defence.  For  this  diftinfUon  was 
takm  and  admitted,  that  if  I  fuffer  one  to  pull  my  apples, 
the  parfon  ihall  have  tithes ;  but  if  they  are  taken  by 
perlbns  not  known,  the  parfon  fliall  not  have  tithes  of 
them,  foi;  they  are  not  tithable  before  plucking. 

It  is  here  proper  to  mention  that  it  viras  a  great  queflion 
m  a  (a)  caufe  debated,  between  twenty  and  thirty  years 
2gpy  fometimesi  denominated  the  Kenfington  cafe,  whether 
hotrhoufe  plants;  as  pine-apples,  melcms,  orange-trees, 
and  the  like,  were  fubje£t  to  tithes ;  the  court  of  exchequer 

f«)  God.  rep.  Can.  408.  Chapman  t.  Barlow. 

(w)  GwiB.  581.      Lifter'  t.        («)  Hetb.  100.    Anon. 
707.  (tf)  GwiH.  X204-I2a9»  AM^a^ 


(m)  GwiO.  530.    Anon.  v.  Waller. 

(jr)  Bvnb.  183.    OwilL  ^57. 
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being  of  opimon  in  favour  of  the  claim,  an  appeal  was 
brought  to  the  houfe  of  Lords,  and  the  following  reafoos 
were  infifted  oii  by  each  fide  refpefUvely.     In  oppofitioa 
to  the  demand  it  was  urged,  that  fuch  tithes,  if  any  were 
due,  mud  be  of  the  predial  Idnd,  the  definition  of  which 
was,  that  they  arife  merely  and  immediately  out  of  the 
ground*     The  plants  in  queftion,  it  was  well  known,  were 
not  the  produce  of  the  foil  of  the  country,  a  climate  and 
a  compoft  muft  be  prepared  for  them  to  keep  them  in  a 
ftate  of  vegetation,  they  do  not  grow. in  nor  ever  commu-> 
nicate  with  the  natural  earth,  nor  derive  from  it  their 
fuftenance ;  that  as  to  pine-apples  in  particular,  a  principal 
.iburce  of  expected  emolument  ta  the  parfon,  the  Ikill  and 
tabor  of  feveral  years  are  neceflary  to  be  beftowed  to  bring 
them  to  maturity,  independently  of  the  great  expence  of 
hot-boufcs  of  the  different  clafies,    to  which  they  are 
fuccei&vely  removed,  tan,  fire,  and  other  articles;  th«^ 
they  are  fubje&s  of  traffic,  and  bought  and  fold  in  thdr 
feveral  ftages,  and  flow  approaches  to  perfe&ion  whiciv 
is  only  attainable  by  the  fkiliul   management  of  arti- 
ficial heat ;  and  that  they  frequently  jxropagat^  ixi  one 
pariih,  nurtured  in  the  fucceffiqa  houfes  of  a  fecond^ ' 
and  puiheid  into  fr*mt,  ripened,  and  cut  in  a  third  oc 
fourth.     Thefe  remarks,  relative  to  pine*ap{des,  were 
applicable    alfo    to    orange-trees,    with  the    additional 
circumftances,  as  to  the  latter,  of  a  large  prime  coft  and  a 
high  duty  on  the  importatioik    From  thefe  facb  it  was 
inferred  that  if  the  payment  of  tithes  for  thefe  and  other 
exotics  was  to  be  added  to  the  operofe  and  expenfive 
method  of  cultivation  it  muft  put  an  end  to  that  fpecies  of 
horticulture«    It  was  farther  conteodedy  that  fuch  bot« 
^oufe  plaott  as  ufually  grow  in  the  foil,  but  woald  xiot 
grow  there  without  artificial  heat,  were  not  the  proper 
&bje£l-matter  of  tithing ;  and  with  refped  to  all  o^ev 
|mc£cry-trett  wfaiiiz  frequently  undergo  many  removals 
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fr<»n  parifii  to  pariih  before  they  are  ultimately  planted 
for  ufe,  it  was  fubmitted  that  they  ought  not  to  pay  a  full 
tenth  of  their  whole  value  upon  each  removal.  Then  as 
to  the  objeftion  that  the  fads  urged  as  reafons  againft  the 
liability  to  payment  of  tithes  were  not  equally  in  evi- 
dence, it  was  anfwered,  that  fuppofing  the  court  could 
not  take  judicial  notice  of  what  all  mankind  know,  which 
was  a  pofition  not  to  be  admitted  and  in  many  inftances 
untrue,  yet  private  knowledge  of  a  notorious  ufage  might 
have  induced  the  court  appealed  from,  to  have  dire&ed 
an  enquiry  by  the  proper  officer  into  thefe  particulars, 
the  refult  of  which  would  have  given  them  judicial  know- 
ledge. Laftly,  the  decree  ought  at  leaft  to  have  direSed 
the  officer  in  taking  the  account,  to  have  made  fair  allow- 

« 

ances  for  the  heavy  expences  peculiarly  attending  the 
cultivation  of  exotics,  and  not  to  have  decreed  an  account 
generally,  which  if  .fo  taken  muft  do  apparent  injuftice  to 
the  appellants,  wherefore  the  decree  ought  to  be  reverfed, 
or  at  leafl  varied.  On  the  other  iide  it  was  inlifted,  that 
the  argument  drawn  from  the  expence,  difficulty,  and 
artificial  mode  of  raifing  the  produftions,  and  from  the 
nature  of  ttie  foil,  climate,  and  places  in  which  they 
are  raifed,  urged  to  ihew  that  they  are  not  tithabla 
matters,  or  not  tithable  in  kind,  would  equally  ferve 
to  prove  various  other  vegetable  productions  not  tithahle, 
or  not  tithable  in  kind,  which  have  always  been  admitted 
to  be  fo,  and  would  tend  to  make  the  fame  productions 
'  reafonably  deemed  tithable  in  fome  parts  of  the  kingdom 
which  could  not  be  fo  confidered  in  other  parts ;  and 
if  exotics,  as  fuch  were  not  tithable,  few  of  the  vege* 
table  productions  in  this  country  being  believed  to  be 
indigenous,  the  land  would  fcarcely  yield  any  tithable 
matters  whatever ;  that  if  it  was  inconvenient  that  pro* 
duCtions  of  this  fort  raifed  for  .fale  fhould  be  adjudged 
tthable,  or  tithable  in  kind,  which  inconveniences  in  the 
prefant  cafe  the  appellants  have  oc^aiioned,  the  tncimi- 
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bent  having  been  always  willing  to  accept  a  reafonable 
compofition  an  acre,  fuch  inconveniences  could  be  re- 
mecfied  only  by  an  aft  of  the  legiflature,  and  could  not 
be  removed  by  thofe  who  in  their  judicial  charafters  and' 
capacities  were  only  to  declare  what  the  law  is,  at  the  time 
of  pronouncing  their  judgment.  And  laftly,  that  it  had  been 
long  fettled,  that  plants,  Ihrubs,  trees,  fruits,  and  roots, 
)}]anted  and  raifed  in  nurferics  and  fold  out  again  without 
having  made  an  encreafe,  are  tithable  in  kind,  and  it  is , 
reafonable  that  they  Ihould  be  fo  confidered.  Such  was 
the  fcope  of  the  arguments  fubmitted  to  the  houfe  of 
Lords  in  the  cafes  of  the  appellant^  and  refpondent 
refpeftively,  upon  the  queftion  touching  the  more  eifen* 
tial  merits  of  the  caufe ;  but  other  points  were  in  litigation. 
A  compofition  in  lieu  of  thefe  tithes  and  payments  under 
it,  was  proved  to  have  fubfifted;  did  it  or  not  require 
notice  to  be  given  to  efiFeftuate  its  determination,  inafmuch 
(Ji)  as  the  occupiers  had  fet  up  an  adverfe  title,  by  infift- 
ing  that  the  agreement  or  compofition  was  binding  during 
the  incumbeilcy,  and  had  filed  a  crofs  bill  to  fubflanttate 
fuch  agreement  \  thus,  as  it  was  argued,  they  difclaimed 
the  relation  analogous  to  that  of  landlord  and  tenant,  on 
which  the  neceifity  of  notice  is  founded.  It  appears,  how- 
ever, the  houfe  thought  that  notice  was  necefiary  imder 
the  circumftances  of  the  cafe*  The  notices  aftually 
given  by  the  incumbent,  were  dated  ^  the  eighth  of 
September  to  determiqe  .a  compofition,  as  from  the 
JificHstelmasrday  following  for  the  enfuing  year,  and  the 
bill  W9S  brought  for  tithes  in  kind  for  that  year.  The 
houfe,  therefore,  propounded  this  queftion  to  the  judges, 
whether  a  notice  given  upon  the  eighth  of  September  is 
f)ifficient  to  determine  a  compofition  for  tithes  from  year 
to  year ;  fuch  year  commencing  on  the  twenty-nintl\  of 

(^]  GwiH,  1217.  z22o«?l.    Hume  V.  Wrigfat. 
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September.     All  the  judges  prefent  concurred  in  opinion 
that  fuch  a  notice  is  by  no  means  fufficient  to  determine 
fuch  a  contraft,  in  confequence  of  which  the  decree  of  the 
court  of  exchequer  was  reverfed.     But  the  prior  decifion 
by  that  judicature,  of  the  main  point  as  to  thefe  exotic 
plants  being  efTentially  (r)  Uabie  to  tithes,  feems  not  to  have 
been  in  any  degree  fhaken  by  the  event  of  the  appeal ;  and 
that  they  are  fubjed  to  fuch  payment  may,  therefore,  be 
thought  fupported  by  the  authority  of  this  adjudication 
as  well  as  of  fuperior  jreafon,  though  perhaps  it  may  be 
equitable  that  allowances  ihould  be  made  to  the  gardener 
in  refpeftof  thecxtenfive  and  extraordinary  modes  of  cuU 
dvation,  unlefs  be  can  be  duly  compenfated  by  the  prices  fet 
on  the  nine  parts  deftined  for  fale.    Indeed,  I  believe  it  is 
very  uftial,  todfeveral  books  refer  to  ftich  an  arrangement^ 
from  motives  of  mutual  convenience  and  moderation,  for 
faicmnbents  and  tithe-owhars  to  agree  with  the  occupiers 
of  garden-ground  for  a  ftated  compofition  by  the  acre,  or 
liie  like.    So  a  pecuniary  confideration  may  be  due  by 
mimembiial  euflom,  which  conftitutes  a  modus.    If  {d) 
the  cuftom  is  a  {Sai'ochial  one,  extending  to  gardens  and 
orchards  diraughbut  the  parifli,  thai  the  enlargement  of 
the  gromid  fo  cultivated,  or  the  plantation  of  a  new 
orchard  where  fuch  cuftom  prevails,  does  not  make  tithe 
due  in  kind ;  but  it  is  otherwife,  if  it  is  a  fpecial  prefcrip* 
don  for  any  particulaf  garden^  or  orchard.  Accoir^gly  it 
has  been  {i)  adjudged  that  fuch  pecuniary  payment  can 
only  be  fear  andent  gardens  and.  orchards,  when  they  ar« 
fpecificaHy  and  individually  fought  to  be  thereby  £C» 

(r)  Neither  the  fexpenflvc,  nor  Wats.  c.  xlix.  f.  447. 
tlic  Tery  precariotU  ctihivatroir  rf        {e)  Bunb.  79.  Peitot  f.  Mttrk# 

iops  was    ever  itemed  a  reafoo  wick,  cile4  is  Ffimklyn  v.  Thf 

againft  fubje^Ung  tbem  to  dthes.  Mafteri  &c*  of  St.  Crofs. 
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charged  from  tithes  in  kind.  In  like  manner,  (/)  where 
i\  v^  infilled  in  anfwer  to  a  demand  of  tithes  of  applea . 
in  kind>  that  they  ought  not  to  be  fo  paid,  for  thiit  a 
modus  of  fourpence  for  every  hogfheaa  of  cyder  had  been 
fbr  time  beyond  memory  paid  to  the  reftor  there,  in  lieu 
of  all  orchard-fruit  growing  within  the  pariih,  the  court 
was  of  opinion  that  the  pretended  modus  or  difcharge  of 
orchard  fruit  not  made  into  cyder  was  a  void  cuftom. 

VII»  Honey  and  wax  cf  bees  are  the  laft  articles  which  I 
(hall  here  mention  among  this  clafs  of  predial  tithes,  for 
they  are  fo  ranked  and  denomhiated  by  (^)  Godolphin, 
(/&)  though  they  feem  not  to  fall  exactly  within  the 
definition.    The  (i)  bees  themfelves  are  not  tithable  be- 
caufe  they  zrefera  natura.  But  (y)  the  honey,  and  wax 
are  de  jure  tithable  in  kind.     And  (Jc)  the  mumer  of 
tithing  them  is  by  the  tenth  meafure  of  honey,  and  by 
the  tenth  weight  of  wax.    It  is  reafonable  to  imagine,  that 
before  the  importation  and  ufe  of  fugar,  the  encreafe  of 
Englifh  honey  was  more  attended  to  and  ftudied  than  it 
is  at  prefent,  and  that  confequently  this  article  then  formed 
a  confiderable  objed  in  the  tithing  fyflem.    Yet  I  have 
not  found  its  price  noticed  in  the  (/)  accounts  of  provi- 
fions  in  the  early  reigns.     But  if  in  this  refpeft  the  eccle- 
(iaftical  revenues  have  fuftained  defalcation,  the  many 
valuable  vegetable  produftions  of  novel  cultivation,  un- 
known to  former  ages,  may  be  eilimated  as  forming  a 
more  than  adequate  recompence,  without  fpeaking  of  the 


(/)  G will.  535.     £dgertODv«  447.     3  Cro.  559.     Gwill    5011 

ToUett.  Barfoot  v.  Norton.  F.  N.  B.  iiS^ 
{g)  Rep.  Can.  389*  (i)  God.  Rep.  Can.  389. 

{h)  C  xliz.  f.  448.  (/)  Colleaed  at  the  end  of  dif* 

(i)  1   R.    A.  651.      3  Cro,  ferent  reigns  i»  Par!.  Hia.  tHjLU 

404.     Gwill.  50X.  Marg.  and  II. 


(j)  I  R.   A.  635.    W.  Jon. 


general 


>• 


1 24  Laws  af  Titbei.  Ch,  IV* 

September.     All  the  judges  prefent  concurred  in  opinion 
that  fuch  a  notice  is  by  no  means  fufficient  to  determine 
fuch  a  contraft,  in  confequence  of  which  the  decree  of  the 
court  of  exchequer  was  reverfed.     But  the  prior  dedfion 
by  that  judicature,  of  the  main  point  as  to  thefe  exotic 
plants  being  effentially  {c)  liable  to  tithes,  feems  not  to  have 
been  in  any  degree  fhaken  by  the  event  of  the  appeal ;  and 
that  they  are  fubjeft  to  fuch  payment  may,  therefore,  be 
thought  fupported  by  the  authority  of  this  adjudication 
as  well  asof  fuperior  jre^on,  though  perhaps  it  may  be 
equitable  that  allowances  ihould  be  made  to  the  gardener 
in  refpeftof  theextenfive  and  extraordinary  modes  of  cul- 
tivation, unlefs  be  can  be  duly  compenfated  by  the  prices  fet 
on  the  nine  parts  deftined  for  faie.    Indeed,  I  believe  it  is 
very  ufual,  todfeveral  books  refer  to  fuch  an  arrangement^ 
from  motives  of  mutual  convenience  an4  moderation,  for 
facumbents  and  tithe-owtiefs  to  agree  with  the  occupiers 
of  garden-ground  for  a  ftated  compofition  by  the  acre,  or 
l9ie  like.    So  a  pecuniary  confideration  may  be  due  by 
htimembrial  euftom,  which  conftitutes  a  modus.    If  {d) 
the  cuftoih  is  a  {iai'ochial  one,  extending  to  gardens  and 
orchards  throughout  the  parfih,  thai  the  enlargement  of 
the  ground  fo  cultivated,  or  the  j^antaidon  of  a  new 
orchard  where  fuch  cuftom  prevails,  does  not  make  tithe 
due  in  kind ;  but  it  is  otherwife,  if  it  is  a  fpecial  ptefcrip^ 
don  for  any  particulaf  garden^  or  orchard.  Accoirdingly  it 
has  been  {e)  adjudged  Aat  fuch  pecuniary  payment  can 
only  be  fear  ancient  gardens  and,  orchards,  when  they  are 
fpecificaRy  and  individually  fought  to  be  thereby  £C» 

(r)  Neither  the  txpenflvc,  nor  Wats.  c.  xBx.  f.  447. 

tlic  Tcry  precariottf  ctthivatioir  rf  {e)  Bunb.  79.  Perrot  f.  Mark* 

\9ps  was    ever  4*e]&ed  a  reafoo  wkk,  ctlei  is  Fjquiklyn  v.  Thf 

againft  fubjediog  them  to  dthes.  Mafter^  &c.  of  St.  Crofs. 

(^)    3  B«l»'s  ec«L    1,    439, 

^  charged 
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charged  from  tithes  in  kind*  In  like  manner,  (/)  where 
it  W2^  infifled  in  anfwer  to  a  demand  of  tithes  of  applea . 
in  kind,  that  they  ought  not  to  be  fo  paid,  for  th^t  a 
modus  of  fourpence  for  every  hogfhead  of  cyder  had  been 
fbr  time  beyond  m^nory  paid  to  the  reftor  there,  in  lieu 
of  all  orchard-fruit  growing  within  the  pariih,  the  court 
was  of  opinion  that  the  pretended  modus  or  difcharge  of 
orchard  fruit  not  made  into  cyder  was  a  void  cuftom. 

VII.  Honey  and  wax  (f  bees  are  the  laft  articles  which  I 
(hall  here  mention  among  this  clafs  of  predial  tithes,  for 
they  are  fo  ranked  and  denomhiated  by  (^)  Godolphin, 
{h)  though  they   feem  not  to  fall  exactly  within  the 
definition.    The  (i)  bees  themfelves  are  not  tithable  be« 
caufe  they  zxtfera  natura.  But  (y)  the  honey,  and  wax 
are  de  jure  tithable  in  kind.     And  (Jc)  the  mumer  of 
tithing  them  is  by  the  tenth  meafure  of  honey,  and  by 
the  tenth  weight  of  wax.    It  is  reafonable  to  imagine,  that 
before  the  importation  and  ufe  of  fugar,  the  encreafe  of 
Englifh  honey  was  more  attended  to  and  fludied  than  it 
is  at  prefent,  and  that  confequently  this  article  then  formed 
a  confiderable  objed  in  the  tithing  fyflem.    Yet  I  have 
not  found  its  price  noticed  in  the  (/)  accounts  of  provi- 
lions  in  the  early  reigns.     But  if  in  this  refpeft  the  eccle- 
(iaftical  revenues  have  fuftained  defalcation,  the  many 
valuable  vegetable  produftions  of  novel  cultivation,  un- 
known to  former  ages,  may  be  eilimated  as  forming  a 
more  than  adequate  recompence,  without  fpeaking  of  the 
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court  takes  aotie^  of  fuch  being  the  hBi^  ^thWits  bda^ 
fpecially  proved.    In  this  caufe,  which  ^as  finally  deter* 
mined  by  the  fupr^tne  judicatun  of  the  Lords  in  Parlia« 
meat,  the  cuilbm  was  deemed  void,  puriuant  to  the 
opinions  of  the  judges  confuked,  one  only  dtflendng; 
They  (/)  argued  firfl  from  principle,  that  all  tithahle 
articles,  when  newly  introduced,  are  chfled  among  others, 
to  ^riach  they  bear  an'  obvious  refemblance,  and  are  ac^ 
cordingly  reputed  great  or  fmall,  and  are  reqdred  to  be 
fet  out  and  fevered  in  a  fimilar  manner,  with  Aefe  which 
they  refemble.    The  right  of  the  parfon  to  his  tithes  in 
kind  accrues  on  the  a£l  of  feverance ;  his  right  to  take 
them   accrues  when  after  feverance,  they    are  in  the 
^fieft  flage  of  hufbandry  applicable  to  them,  at  which  the 
tenth  part  lisay  be  vifibly  diiHnguifhed  from  the  other 
nine  ;   what  (hall  be  deemed  a  feverance  depends   on* 
the  tithable   fubjedr    No   other  feverance   in   articles 
of    annual    encreafe    has  been  judicially   recognized, 
except   that   from   the  foil,    and  that  from  the   pa- 
rent   ftem.      According   to    the    principle   which   re- 
quires fruit,  and  feed,  after  they  axi^  gathered  or  col- 
leded  to  be  fet  out  by  meafure  or  weight,  hops  muft 
be  tith^,  after  being  piicked  in  the  fame  manner.    The 
flower  of  the  hop  is  the  fble  objed  of  cultivating  that 
plant,  of  wli^h  it  may  b<s  confidered  as  the  fruit,  and  it 
muft  be  picked,  and  gathered  on  the  fpot  to  preferve  its 
quality,  and  value.    The  judges  then  advert  to  the  cafes 
which  had  been  cited,  the  lateft  of  which  was  decided  by 
the  fame  high  tribunal  they  were  then  addling,  and  by 
which  on  appeal  the  decree  of  the  court  of  exchequer  had 
been  in  that  caiife  affirmed.    By  this  feries  of  authorities 
they  held  it  to  bfe  fettled,  that  the  feverance  of  the  tithe  of 
hopa  is  by  feparating  the  fruit  from  the  ftem.    It  is  theq 
eftaUiflied  to  be  the  general  n^e  of  the.  common  law,  tha{: 

{*)  Gwill.  1^53,  &c, 
'      i  V.  *  the 
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the  tithe  of  hops  are  to  be  fet  out  by  meafure,  af^  they 
at*e  pickedfrom  the  bind^  or  ftem>.and  before  the  enfumg 
ih^e  of  drying  (ji)  them.  Thi$  being  the  general  rtile» 
Ihey  proceed  to  enquiry  iirhether  the  pardcular.afage'ia- 
fifled  on  in  derogation  of  it  ean  be  legally  iupported. 
Such  Ufage  amounts  to  this^  diat  the  occupier  fhail^  at  fajb 
dilcretion,  leave  for  his  redor^the  tenth  part  of  the  hops, 
bot  fevered  as  the  common  jaw  pjrindple  requires  it  ihould 
be,  but  in  a  ftage  of  hufbandry  fhort  of  that,  in  which  he 
is  intitled  to  receive  fuch  tenth  part,  and  that  without  com« 
penfadon.  Calling  upon  the  redor  to  incur  expences, 
'  which  he  k  not  by  law  obliged  to  bear,  comes  to  the  fami 
end  as  abridging  the  quality  of  the  dt(ie,  jiqce  bodi  alike  re^ 
duce  his  profit.  Three  diilind  things,  befides  the  rules  and 
principles  of  the  common  law,  may  control  the  right  of 
tithe,  namely,  cufioniy  modus^  and  re,al  comfofitiaH^  wfaicH 
three  reft  on  different  foundadons.  Cuitom  in  refped 
of  predial  dthes^  as  thefe  are,  chiefly  regards  the  manner 
£>f  fetting  them  outt|  Now  the  ufage  here  infifted  09 
cannot  be  referred  ^|ier  to  a  cufiom^  or  to  u  pwdufj  both 
of  which  muft  be  Immemorial,  becaufe  the  cultivation  of 
^ops  was  introduced  within  the  time  i>f  l^al  memory. 
I^ftly,  they  agreed  that  the  plaintiff's  cafe  could  not  bt 
ftipported  on.  the  ground  of  a  real  compofit^,  (which 
1  fbdl  defcribe  hereafter,  and  which  is  moir€  pMperly  a 
4ifch»rge  in»n  ddies,  than  a  regulation  of  the  time,npr  mam 
n^r  of  tithing,)  becaufe  here  was  no  compeniation,  nomtu 
auality  of  lois  and  gain,  nor  any  evidence  that  fuch  agrees 
tmtfit  erer  esdfled..  Upcp  thb  realbning,  and  for  (9)  that 
the  ufage  contended  for  by  die  paintiff,  would  fiu^ifh  td 
the  farmer  a  ftrong  temptation  to  defraud  the  parfoti) 
^d  wtMdd  1xA^A&  the  property  (of  the  church  to  ii^mii> 

.    pent  peril,  they  thought  thi^  dire&ion  given  by  the  judge^ 

••  ■       .        •         .  •  * 

• ..      •    ■ 

If)  Cwffl.  1554.  (j)  GwiD,  J560,  IJ65,        '^ 

•      -^  I  2  who 


xia  ,Law  of  Tithes.     .  '.eh.  IV* 

who  tried  the  caufe,  to  the  jury  to  find  for  the  defendant,^ 
^as  rightly  given,  and  a  verdid  having  been  found  accord- 
ingly, and  judgment  thereupon  entered  for  the  defendant 
in  the  court  of  king^s  bench,  that  judgment  on  the  writ  of 
error  with  the  bill  of  exceptions  annexed  to  the  record, 
was  after  copious,  and  elaborate  argument  affirmed  by  the 
houfe*  This  great  conclufive  authority  feems  to .  render 
it  fuperfiuons  to  be  particular  here  in  dating  the  feveral 
anterior  cafes  relative  to  the  time,  and  mariner  of  tithing 
haps.  But  it  is  to  be  obferved,  that  by  the  judges  in  this 
laft  cafe  recognizing  the  rule  of  hops  being  tithable  be- 
fore the  drying  of  them,  both  (r)  the  dojftrine  and  the- 
principle  of  it  exprefled  in.  a  much  earlier  refolution  of  the 
court  of  i^chequer  are  confirmed,  namely,  that  for  fuel 
fpent  m  fire  to  dry  hops^  tithes  fhould  be  paid,  becaufe  the 
parfon  had.no  benefit, by  that,  the  tithes  being  paid  before 
$hey  were  dried. 

.  yi^  Roats^  feeds  y  fruits  y  garden  fiuffy  ojid  various  pro^ 
duds  of  the  earth  for  the  moft  part  plucked  or  gathered 
hy  the  hand»  appear  by  what  hath  been  laid  under  the 
lad.  article  to  have  in  general  tl^e  common  property  of 
being  dthahie,  either  by  meafure,  number,  or  wdght- 
The  rule  may,  indeed,  in  fome  inibnces  be  fubje£l  to 
variation  and  exception.  Thus  with  refped  to  (s)  turnips, 
which  are  ufually  fown  upon  a  coniiderable  tra&  of 
ground,  though  a  mode  of  tithing  them  uumencally  by 
throwing  afide  every  tenth  turnip  for  the  vicar,  ^appears  to 
have  been  ratified  by  the  court  of  the  exchequer ;  yet  they 
feem  to  have  allowed  it  on  account  of  the  confined  extent 
bf  the  crop,  admitting  that  it  was  liable  to  fraud,  as  there 
may  be  a  gi'eat  di£Ference  in  the  fize,  and  that  it  would  he 

(r)  I  Fitem.  334.  Gwill.  562.        (/)  GwilL    944.      Beaumont 
Abos*  v.  Shilcot. 
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Value  of  Two  Hundred  Pounds,  or  upwards,  diffolved 
by  the  Statute  of  31  Hen.  Eighth,  and  by  fuch  Means 
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the  following  Abbreviations  :  A.  Abbey  ;  P.  Priory ; 
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Year.  The  Catalogue  is  extracted  from  Tanner's  No- 
t»tia  Monaftica. 
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them  gMen  to  ipend  in  his  houfe,  where  they  are  accord- 
ing'y  eaten  by  the  family,  no  tithe  iball  be  paid  of  them 
by  the  law  of  the  land,  without  the  aid  of  a  local,  or  parti- 
cular coftom  to  eflfeduate  the  exemption. 

Fruit  (v),  trees  growing  in  gardens,  and  in  prchards 
pay  tithes  of  the  apples,  pears,  and  the  like,  which  are 
tithable  immediately  upon  being  gathered,  and  as  it  feema 
by  meafure.  The  (vi)  court  has  even  ordered  the  defen- 
dants to  account  for  the  tithes  of  fuch  apples  as  fall  from 
the  tisees;  and  alio,  for  the  tithes  of  (jC)  wild  and  {y) 
black  cherries,  though  in  the  latter  cafe  it  was  iniifted  in 
oppofit^on  to  the  claim,  not  only  that  they  grew  wild  in 
hedges,  and  wafte  places,  but  that  the  trees  ferved  for 
lencing  the  grotmds. 

In  refped  to  the  tithes  of  orchards,  a  (z)  party  fued  in 
the  ecdefiaiUcal  court,  in  his  anfwer  there  alleged,  that 
the  apples  were  ftolen  and  never  came  to  his  ufe ;  and  it 
feems  to  be  ^  a  good  defence.  For  this  diftin6tion  was 
tsiksn  and  admitted,  that  if  I  fuffer  one  to  pull  my  apples, 
the  parfon  (hall  have  tithes ;  but  if  they  are  taken  by 
peribns  not  known,  the  parfon  fhall  not  have  tithes  of 
them,  fox;  they  are  not  tithable  before  plucking. 

It  is  here  proper  to  mention  that  it  was  a  great  quefUon 
in  a  (a)  caufe  debated  between  twenty  and  thirty  years 
a|{^,fQmetimesi  denominated  the  Kenfmgton  cafe,  whether 
hotrhoufe  plants;  as  pine-apples,  mel<Mis,  orange-trees, 
and  the  like,  were  fubje£t  to  tithes  j  the  court  of  exchequer 

f«)  God*  xep.  Can.  408*  Cikapman  ▼.  Barlow. 

{w)  GwilL  581.      Lifter'  t.        {%)  Heth.  100.    Anon. 
Fof.  (tf)  GwiB.  1204-1 229*  Aifxm 


{m)  Gwill.5}o.    Anon.  v.  Waller. 

(jr)  Sittb.  183.    OwilL  <$7. 
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being  of  opinion  in  favour  of  the  claim,  an  appeal  was 
brought  to  the  houfe  of  Lords,  and  the  following  reafoos 
were  inlifted  op  by  each  fide  refpe£tively.     In  oppofition 
to  the  demand  it  was  urged,  that  fuch  tithes,  if  any  were 
due,  mud  be  of  the  predial  Idnd,  the  definition  of  which 
was,  that  they  arife  merely  and  immediately  out  of  the 
ground.     The  plants  in  queftion,  it  was  well  known,  were 
not  the  produce  of  the  foil  of  the  country,  a  climate  and 
a  compoll  muft  be  prepared  for  them  to  keep  them  in  a 
ftate  of  vegetation,  they  do  not  grow, in  nor  ever  conunu- 
nicate  with  the  natural  earth,  nor  derive  from  it  their 
fuftenance ;  that  as  to  pine-apples  in  particular,  a  principal 
.  jburce  of  expe&ed  emolument  to  the  parfon,  the  ikill  and ' 
labor  of  feveral  years  are  neceffary  to  be  beflowed  to  bring 
them  to  maturity,  independently  of  the  great  expence  of 
bot-houfes  of  the  different  clafles,    to  which  they  are 
fucceiiively  removed,  tan,  fire,  and  other  articles ;  that 
they  are  fubjeds  of  traffic,  and  bought  and  ibid  ia  their 
feveral  ftages,  and  flow  approaches  to  perfe£iion  which 
is  only  attainable  by  the  fkilful   management  of  arti- 
ficial heat ;  and  that  they  frequently  propagate  in  one 
parifh,  nurtured  in  the  fucceflion  houles  of  a  fecond^ ' 
land  puihed  into  fruit,  ripened,  and  cut  in  a  third  oc 
fourth.     Thefe  remarks,  rdative  to  pine-^aj^es,  wore 
applicable    alio    to    orange*trees,    with  the    additional 
circumftahces,  as  to  the  latter,  of  a  large  prime  cofi  and  a 
high  duty  on  the  importatioft     From  thefe  fsLcks  it  was 
inferred  that  if  the  payment  of  tithes  for  thefe  and  othes 
exotics  was  to  be  added  to  the  operofe  and  expenfiv« 
method  of  culthration  it  muft  put  an  end  to  that  fpecies  of 
horticulture*     It  was  farther  contended,  that  fuch  hot« 
boufe  plaois  as  ufually  grow  in  the  foil,  but  would  not 
grow  there  without  artificial  heat,  were  not  the  j^rc^icr 
fobjed-matter  of  tithing ;  and  with  refped  to  all  ottof 
imr&ry-trets  which  frequently  undergo  many  removals 

from 
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from  parifli  to  parilh  before  they  are  ultimately  planted 
for  ufe,  it  was  fubmitted  that  they  ought  not  to  pay  a  full 
tenth  of  their  whole  value  upon  each  removal.  Then  as 
to  the  objedion  that  the  fafts  urged  as  reafons  againft  the 
liability  to  payment  of  tithes  were  not  equally  in  evi- 
dence, it  was  anfwered,  that  fuppofing  the  court  could 
not  take  judicial  notice  of  what,  all  mankind  know,  which 
was  a  pofition  not  to  be  admitted  and  in  many  inftances 
untrue,  yet  private  knowledge  of  a  notorious  ufage  might 
have  induced  the  court  appealed  from,  to  have  direCted 
an  enquiry  by  the  proper  officer  into  thefe  particulars, 
the  refult  of  which  would  have  given  them  judicial  know- 
ledge. Laflly,  the  decree  ought  at  leaft  to  have  directed 
the  officer  in  taking  the  account,  to  have  made  fair  allow- 
ances  for  the  heavy  expences  peculiarly  attending  the 
cultivation  of  exotics,  and  not  to  have  decreed  an  account 
generally,  which  if  .fo  taken  muft  do  apparent  injuitice  to 
the  appellants,  wherefore  the  decree  ought  to  be  reverfed, 
or  at  leaft  varied.  On  the  other  iide  it  was  infifted,  that 
the  argument  drawn  from  the  expence,  difficulty,  and 
artificial  mode  of  raifing  the  produ&ions,  and  from  tbe 
nature  of  the  foil,  climate,  and  places  in  which  they 
are  raifed,  urged  to  ihew  that  they  are  not  tithabld 
matters,  or  not  tithable  in  kind,  would  equally  ferve 
to  prove  various  other  vegetable  productions  not  tithable, . 
or  not  tithable  in  kind,  which  have  always  been  admitted 
to  be  fo,  and  would  tend  to  make  the  fame  productions 
'  reafonably  deemed  tithable  in  fome  parts  of  the  kingdom 
which  could  not  be  fo  coniidered  in  other  parts ;  and 
if  exotics,  as  fuch  were  not  tithable,  few  of  the  vege« 
table  productions  in  this  country  being  believed  to  be 
indigenous,  the  land  would  fcarcely  yield  any  tithable 
matters  whatever ;  that  if  it  was  inconvenient  that  pro* 
dudtions  of  this  fort  raifed  for\fale  fhould  be  adjudged 
t'thable,  or  tithable  in  kind,  which  inconveniences  in  the 
preftnt  cafe  the  appellants  have  octiafionedy  tbe  incum- 
bent 
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bent  having  been  always  willing  to  accept  a  reafonable 
compofition  an  acre,  fuch  inconveniences  could  be  re- 
medied only  by  an  aft  of  the  iegiflature,  and  could  not 
be  removed  by  thofe  who  in  their  judicial  charafters  and 
capacithss  were  only  to  declare  what  the  law  is,  at  the  time 
of  pronouncing  their  judgment.  And  laftly,  that  it  had  been 
long  fettled,  that  plants,  Ihrubs,  trees,  fruits,  and  roots, 
planted  and  raifed  in  nurferies  and  fold  out  again  without 
having  made  an  encreafe,  are  tithable  in  kind,  and  it  is . 
reafonable  that  they  fliould  be  fo  confidered.  Such  was 
the  fcope  of  the  arguments  fubmitted  to  the  houfe  of 
Lords  in  the  cafes  of  the  appellant^  and  refpondent 
refpedively,  upon  the  queftion  touching  the  more  effen* 
tial  merits  of  the  caufe ;  but  other  points  were  in  litigation. 
A  compofition  in  lieu  of  thefe  tithes  and  payments  under 
it,  was  proved  to  have  fubiifted;  did  it  or  not  require 
notice  to  be  given  to  effeftuate  its  determination,  inafmuch 
Ql)  as  the  occupiers  had  fet  up  an  adverfe  title,  by  infift* 
ing  that  the  agreement  or  compofition  was  binding  during 
the  incumbeilcy,  and  had  filed  a  crofs  bill  to  fubflandate 
fuch  agreement  j  thus,  as  it  was  argued,  they  difclaimed 
the  relation  analogous  to  that  of  landlord  and  tenant,  on 
which  the  necei&ty  of  notice  is  founded.  It  appears,  how- 
ever, the  houfe  thought  that  notice  was  necefiary  under 
the  circumfUnces  of  the  cafe.  The  notices  aftually 
given  by  the  incumbent,  were  dated  ^  the  eighth  of 
September  to  determii^e  .a  compofition,  as  from  the 
MicHaelmas-day  following  for  the  enfuing  year,  and  the 
bill  w^  brought  for  tithes  in  kind  for  that  year.  The 
houfe,  therefore,  propoimded  this  quefUon  to  the  judges, 
whether  a  notice  given  upon  the  eighth  of  September  is 
fjiffident  to  determine  a  compofition  for  tithes  from  year 
to  year ;  fuch  year  commencing  on  the  twenty-nintl^  of 

(3)  GwiQ.  X217.  i22Q^u    Hume  v.  Wrigbt* 

September. 
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September.     All  the  judges  prefent  concurred  in  opinioii 
that  fuch  a  notice  is  by  no  means  fuiSdent  to  determine 
fuch  a  contraft,  in  confequence  of  which  the  decree  of  the 
court  of  exchequer  was  reverfed.     But  the  prior  decilion 
by  that  judicature,  of  the  main  point  as  to  thefe  exotic 
plants  being  eiTentially  {c)  liable  to  tithes,  feems  not  to  have 
been  in  any  degree  fhaken  by  the  event  of  the  appeal ;  and 
that  they  are  fubjefl:  to  fuch  payment  may,  therefore,  be 
thought  fupported  by  the  authority  of  this  adjudication 
as  well  as  of  fuperior  /e^on,  though  perhaps  it  may  be 
equitable  that  allowances  ihould  be  made  to  the  gardener 
in  refpeiftof  theextenfive  and  eictraordinary  modes  of  cuU 
tivation,  unlefs  he  can  be  duly  compenfated  by  the  prices  fet 
on  the  nine  parts  defUned  for  fale.   Indeed,  I  believe  it  is 
very  uftial,  andfeveral  book^  refer  to  filch  an  arrangement^ 
from  motives  of  mutual  convemence  and  moderation,  for 
fncumbents  and  tithe-owtiers  \x>  agree  with  the  occupiers 
of  garden-ground  for  a  ftated  compofition  by  the  acre,  or 
die  Kke.    So  a  pecuniary  confideration  may  be  due  by 
immemorial  cuftom,  which  conftitutes  a  modus.     If  {d) 
the  cuftom  is  a  |iarothiaI  one,  extending  to  gardens  and 
orchards  throughout  the  parifh,  thai  the  enlargement  of 
the  grotmd  fo  cultivated,  or  the  plantation  of  a  new 
orchard  where  fuch  cuftom  prevails^  does  n6t  make  tithe 
due  in  kind ;  but  it  is  otherwife,  if  it  is  a  fpedal  prefcrip^ 
tion  for  any  particular  garden^  or  orchard.  Accoircfingly  it 
has  been  {e)  adjudged  that  fuch  pecuniary  payment  tao 
only  be  fior  ancient  gardens  and. orchards,  when  they  ard 
fpecifically  and  individually  fought  to  be  thereby 


(r)  Neither  the  ^xpcnflvc,  nor  Wats.  c.  xlix.  f,  447, 

tlie  ▼eiy  precariotK  ctihivattoff  of  {e)  Banb;  79.  Perrot  t.  Mark* 

hwps  was    ever  d^eiBed  a  reafoo  ividc,  cited  i»  KluiUyR  v.  Thf 

againft  fubjeding  them  to  tithes.  Matter,  &c*  of  St.  Crofs. 

(J)    3  B«l»'t  ec^    Ir    439f 
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charged  from  tithes  i&  kiadi  In  Vke  manner,  (/)  where 
i\  w^  infifted  in  anfwer  to  a  demand  of  tithes  of  apples^ 
in  kind,  that  they  ought  not  to  be  fo  paid,  for  that  a 
modus  of  fourpence  for  every  hogfhead  of  cyder  had  been 
for  time  beyond  memory  paid  to  the  reftor  there,  in  lieu 
of  all  orchard-fruit  growing  within  the  parifh,  the  court 
was  of  opinion  that  the  pretended  modus  or  difcharge  of 
orchard  firuit  not  made  into  cyder  was  a  void  cuftom. 

VII,  HoTtey  and  wax  of  bees  are  the  laft  articles  which  I 
(hall  here  mention  among  this  clafs  of  predial  tithes,  for 
they  are  fo  ranked  and  denominated  by  (^)  Godolphin, 
(i&)  though  they  feem  not  to  fall  exadly  within  the 
definition.    The  (i)  bees  themfelves  are  not  tithable  be- 
caufe  they  zrefera  natura.  But  (^j)  the  honey,  and  wax 
are  de  jure  tithable  in  kind.     And  (Jc)  the  manner  of 
tithing  them  is  by  the  tenth  meafure  of  honey,  and  by 
the  tenth  weight  of  wax.    It  is  reafonable  to  imagine,  that 
before  the  importation  and  ufe  of  fugar,  the  encreafe  of 
Englifh  honey  was  more  attended  to  and  fludied  than  it 
is  at  prefent,  and  that  confequently  this  article  then  formed 
a  coniiderable  objedl  in  the  tithing  fyflem.    Yet  I  have 
not  found  its  price  noticed  in  the  (/)  accounts  of  provi- 
fions  in  the  early  reigns.     But  if  in  this  refped  the  eccle- 
fiaftical  revenues  have  fuftained  defalcation,  the  many 
valuable  vegetable  produ^ons  of  novel  cultivation,  un- 
known to  former  ages,   may  be  eflimated  as  forming  a 
more  than  adequate  recompence,  without  fpeaking  of  the 

(/)  G will.  535.    Edgertonv.    447.     3  Cro.  559.     Gwill    50M 
ToUett.  Barfootv.  Norton.  F.  N.  B.  iiS» 

{g)  Rep.  Can.  389.  (i)  God.  Rep.  Can.  3S9. 

{h)  C  xlix.  f.  448.  (/)  Colleded  at  the  end  of  dlf, 

(i)  1    R.    A.  ^^i.      3  Cro.     ferent  reign*  ia  Pari.  Hift.  KoLI^ 
404.    Gwill.  501.  Marg.  and  II. 


(y)  I  R.   A.  635,    W.  Jon. 
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court  tikm  aotie^  of  fuch  being  the  h&y  withost  its  bem^ ' 
fpecially  proved.    In  this  caufe,  which  *was  finally  deter* 
mined  by  the  fupretne  judicature  of  the  Lords  in  Parlia« 
meat,  the  cullbm  was  deemed  void,  purfuant  to  the 
opinions  of  the  judges  confu&ed,  one  only  dtflendng; 
They  (9)  argued  firfl  from  principle,  that  all  tithahle 
articles,  when  newly  introduced,  are  clafled  among  others, 
to  which  they  bear  an-  obvious  refemblance,  and  are  ac-^ 
cordmgly  reputed  great  or  fmall,  and  are  required  to  be 
fet  out  and  fevered  in  a  fimilar  manner,  with  Aafe  which 
they  refemble.    The  right  of  the  parfon  to  his  tithes  in 
kind  accrues  on  the  2,0,  of  feverance ;  his  right  to  take 
them   accrues  when  after  feverance,  they    are  in  the 
^fieft  flage  of  hufbandry  applicable  to  them,  at  which  the 
tenth  part  liaay  be  vifibly  diitinguiffaed  from  the  other 
nine  ;   what  ihall  be  deemed  a  feverance  depends   dn> 
the  tithable   fubjedr    No   other  feverance   in  articles 
of    annual    encreafe    has  been  judicially   recognized,, 
except   that   from   the  foil,    and  that  from  the   pa- 
rent   flem.      According   to    the    principle   which   re- 
quires fruit,  and  feed,  after  they  ai^  gathered  or  col- 
lefted  to  be  fet  out  by  meafure  or  weight,  hops  muft 
be  tithed,  after  being  pidced  in  the  fame  manner.   The 
flower  of  the  hop  is  the  fble  objed  of  cultivating  that 
plant,  of  which  it  may  be  confidered  as  the  fruit,  and  it 
muft  be  picked,  and  gathered  on  the  fpot  to  preferve  itB 
quality,  and  value.    The  judges  then  advert  to  the  cafes 
which  had  been  cited,  the  lateft  of  which  was  decided  by 
the  fame  high  tribunal  they  were  then  addling,  and  by 
which  on  appeal  the  decree  of  the  court  of  cscchequer  had 
bedn  in  that  caiife  aflirmed.    By  this  feries  of  authorities 
they  hdd  it  to  bfe  fettle^  that  the  feverance  of  the  tithe  of 
hopa  is  by  feparating  the  fhiit  from  the  ftem,    It  is  theq 
eilaUifted  to  be  the  general  rule  of  the  common  law,  tba^ 

(0  Gwill.  1^3,  &c. 
-      *  ^.  *  the 
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the  tithe  of  liops  dre  to  be  fet  out  by  meafure,  af^  they 
are  pickedirom  the  bind,  or  ttem>J^Xid  before  the  enfumg 
ftage  of  drying  (^)  them.  Thi$  being  the  general  rUle» 
Ihey  proceed  to  enquiry  iirhether  the  pardcularxtfage'in- 
fifted  on  in  derogadoa  of  it  can  be  legally  iiipported. 
Such  Ufage  amounts  to  this^  that  the  occupier  Ifaail^  at  bis 
dilcretion,  leave  for  his  redor^the  tenth  part  of  thehops, 
bot  fevered  as  the  common  Jbiw  pinciple  requires  it  ihould 
be,  but  in  a  ftage  of  huft>andry  fhort  of  that,  in  which  he 
is  intitled  to  receive  fuch  tenth  part,  and  that  without  com« 
penfadon.  Calling  upon  th^  redor  to  incur  expences, 
which  he  18  not  by  law  obliged  to  bear,  comes  to  the  fame 
end  as  abridging  the  quality  of  the  dt(ie,  jiqce  bodi  alike  re^ 
duce  his  profit.  Three  diftind  things,  befides  the  rules  and 
principles  of  the  common  law,  may  control  the  fight  of 
tithe,  namely,  cufimy  modusy  and  re,al  eomf^HoHy  wfaicH 
three  reft  on  difier^t  foundations.  Cuitom  in  refped 
of  predial  dthes;^  as  thefe  are,  chiefly  regards  the  manner 
£>f  fetting  them  put«.«  Now  the  nfage  here  infifted  09 
cannot  be  refisrred  enjier  to  a  cuftom^  or  tou  modufj  both 
of  which  muft  be  immemorial^  becaufe  the  culuvation  of 
)iops  was  introdupsd  within  the  time  of  l^al  memory. 
I^ftly,  they  agreed  that  the  plaintiff's  cafe  could  not  be 
ftipporte^  on^the  ground  of  a  real  compofition,  (which 
1  fkall  defcribe  hereafter,  and  which  is  mote  properly  a 
4ifduffge  from  tidies,  than  a  r^uladoti  of  the  time,x>r  mam 
vtT  of  tithing,)  becaufe  here  was  no  compeniation,  no  mtu 
auality  of  lolsand  ^ain,  nor  any  evidence  that  fuch  agrees 
T06$Lt  ever  exifted*.  Upcp  thb  reafoning,  and  for  (9)  that 
the  nfage  contended  for  by  the  painuff,  would  fiu^ifh  td 
the  fBoramt  a  ftrong  tenptftdon  to  defraud  the  parfoti) 
;tfid  wtMdd  fiit^^jft  the  property  pf  the  church  to  inun» 

.    Iient  peril,  they  thought  thi^  dire£Hon  given  by  the  judge^ 

«       ■.  • 
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who  tried  the  caufe,  to  the  jury  to  find  for  the  defendant,* 
^as  rightly  given,  and  a  verdid  having  been  found  accord- 
ingly, and  judgment  thereupon  entered  for  the  defendant 
in  the  coiut  of  king^s  bench,  that  judgment  on  the  wiit  of 
error  ^ith  the  bill  of  exceptions  annexed  to  the  record, 
was  after  copious,  and  elaborate  argiunent  affirmed  by  the 
houfe.  .  This  great  conclufive  authority  feems  to.  render 
it  fuperfluons  to  be  particular  here  in  dating  the  feveral 
anterior  cafes  relative  to  the  time,  and  mariner  of  tithing 
haps.  But  it  is  to  be  obferved,  that  by  the  judges  in  this 
laft  cafe  recognizing  the  rule  of  hops  being  tithable  be. 
fore  the  drying  of  them,  both  (r)  the  dojarine  and  the 
principle  of  it  exprefled  in.  a  much  evlier  refolution  of  the 
court  of  exchequer  are  confirmed,  namely,  that  for  fuel 
fpent  in  fire  to  dry  hops^  tithes  fhould  be  paid,  becaufe  tl>e 
p^on  had  .no  benefit  ,by  that,  the  tithes  being  paid  before 
$hey  were  dried. 

.  .  yi*  Roots  9  feeds  J  fruits  y  garden  ^uj^y  and  various  pro^ 
duds  of  the  earth  for  the  moft  part  plucked  or  gathered 
hy  the  hand»  appear  by  what  hath  been  laid  under  the 
laft  article  to  have  in  general  tl^e  common  property  of 
being  dthahle,  either  by  meafure,  naml;>er,  or  wdght* 
The  rule  may,  indeed,  in  fome  inibnces  he  fubjed  to 
variation  and  exception.  Thus  with  refped  to  (s)  turnips, 
which  are  ufually  fown  upon  a  confiderable  tra&  of 
ground,  though  a  mode  of  tithing  them  numerically  by 
throwing  afide  every  tenth  turnip  for  the  vicar,  >ippear8  to 
have  been  ratified  by  the  court  of  the  exchequer ;  yet  they 
feem  to  have  allowed  it  on  account  of  the  confined  extent 
bf  the  crop,  admitting  that  it  was  liable  to  fraud,  as  there 

may  be  a  gj%at  difference  in  the  fize,  and  that  it  would  he 

-.1 
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aftual  fraud  if  the  fmall  nimips  were  afligned'to  the 
parfon ;  and  they  declared,  that  if  the  quantity  were  fuffi- 
ciently  large,  as  if  the  growth  of  a  whole  field,  or  a  whole 
acre  were  gathered  at  one  time,  they  ought  to  be  fet  out  in 
heapSy  and  the  parfon  to  have  eveiy  tenth  heap.  As  to 
potatoes,  which  in'  this  refped  bear  a  ftrong  imaJogy  to 
the  laft  menticned  produft,  being  generally  fown  in  con- 
fiderabie  qu.  nti  ies,  it  has  been  (/)  determined  where  they 
were  brought  home  to  the  defendant's  houfe,  and  placed 
in  a  brewhoufe,  and  there  meafured  and  the  tithe  fet  out, 
that  this  was  not  a  due  fetting  out  of  this  fpecies  of  tithes^ 
the  parfon  having  a  right  to  infill  that  a  tenth  part  Ihould 
be  feparated  from  the  rane  upon  the  fpot  where  the  pota- 
toes are  dug  and  before  they  are  removed  ;  whether  fuch 
feparation  may  be  accompliflied  by  meafure,  or  weight  is 
not  ftated ;  but  one  or  other  of  thofe  methods  feems  a  jufter 
courfe  of  proceeding  than  leaving  them  on  the  ground, 
other  in  computed  heaps,  or  in  parcels,  each  potatoe 
being  numerically  counted,  inafmuqh  as  they  differ  in  fize 
like  turnips. 

Peas,  and  beans  have  b3en  already  fpoken  of  on  two 
former  occafions,  namely,  under  the  divifion  of  tithes 
into  great  and  fmall,  and  under  the  head  of  com  and 
grain,  when  they  are  cut  and  harvefted  in  a  ripened  ftate. 
It  may  be  coUeded  by  what  has  been  laid  down  under 
the  article  of  hops,  that  when  peas  and  beans  are  fjv^red 
from  the  ftem,  and  plucked  green  by  the  hand  for  the 
food  of  man,  a  different  mode  of  fetting  them  out  muft  be 
puriued ;  and  that  in  this  inftance  they  are  immediately 
on  fuch  feverance  tithable  by  meafure.  It  is,  however, 
(u)  only  when  peas  are  thus  gathered  to  fell^  or  to  i'^tdi 
}u)g$,  th^t  they  are  tithable  at  all.     If  the  occupier  gather 

(/}  GwilLiiio.    Bofworthv.    .    («)xR.A.  647^  ,    ^ 
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them  ffften  to  ipend  in  his  houfe,  where  they  are  accord- 
mg  y  ealen  by  the  hmiy^  no  tithe  ibali  be  paid  of  them 
by  the  law  of  the  land,  without  the  aid  of  a  local,  or  parti- 
cular cufirom  to  eflfeduate  the  exemption. 

Fruit  (v),  trees  growing  in  gardens,  and  in  prchards 
pay  tithes  of  the  apples,  pears,  and  the  like,  which  are 
tithaUe  immediately  upon  being  gathered,  and  as  it  feems 
by  meafure.  The  (w)  court  has  even  ordered  the  def(^- 
dants  to  account  for  the  tithes  of  fuch  apples  as  fall  from 
the  tQees ;  and  alfo,  for  the  tithes  of  (^)  wild  and  ( y) 
black  cherries,  though  in  the  latter  cafe  it  was  infifted  in 
oppofitjon  to  the  claim,  not  only  that  they  grew  wild  in 
hedges,  and  wafte  places,  but  that  the  trees  ferved  for 
lencing  the  grotmds. 

In  refped  to  the  tithes  of  orchards,  a  (z)  party  fued  in 
the  ecclefiaiUcal  court,  in  his  anfwer  there  alleged,  that 
the  apples  were  ftolen  and  never  came  to  his  ufe ;  and  it 
feems  to  be  ^  a  good  defence.  For  this  diftindlion  was 
tskj^n  and  admitted,  that  if  I  fuffer  one  to  pull  my  apples, 
the  parfon  (hall  have  tithes ;  but  if  they  are  taken  by 
peribns  not  known,  the  parfon  fhall  not  have  tithes  of 
them,  for.  they  are  not  tithable  before  plucking. 

m 

It  is  here  proper  to  mention  that  it  v^as  a  great  queflion 
in  a  (tf)  caufe  debated,  between  twenty  and  thirty  years 
a|{^,fQmetimes[  denominated  the  Kenfmgton  cafe,  whether 
hot-houfe  plants;  as  pine-apples,  mel<Mis,  orange-trees, 
and  the  like,  were  fubje£t  to  tithes  ^  the  court  of  excheq|uer 

Ir 
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bang  of  opimon  in  favour  of  the  claim,  an  appeal  was 
brought  to  the  houfe  of  Lords,  and  the  following  reafoos 
were  infifted  op  by  each  fide  refpeftively.     In  oppofitioa 
to  the  demand  it  was  urged,  that  fuch  tithes,  if  any  were 
due,  mud  be  of  the  predial  kind,  the  definition  of  which 
was,  that  they  arife  merely  and  immediately  out  of  the 
ground.     The  plants  in  queftion,  it  was  well  known,  were 
not  the  produce  of  the  foil  of  the  country,  a  climate  and 
a  compofl  muil:  be  prepared  for  them  to  keep  them  in  a 
ftate  of  vegetation,  they  do  not  grow. in  nor  ever  commu- 
lucate  with  the  natural  earth,  nor  derive  from  it  thdr 
fuftenance ;  that  as  to  pine-apples  in  particular,  a  principal 
iburce  of  expected  emolument  to  the  parfon,  the  ikill  an<| ' 
labor  of  feveral  years  are  neceflary  to  be  beftowed  to  bring 
them  to  maturity,  independently  of  the  great  expence  of 
hot-houfes  of  the  different  claffes,    to  which  they  are 
fucceffively  removed^  tan,  fire,  and  other  articles ;  th«^ 
they  are  fubjeds  of  traffic,  and  bought  and  fold  in  their 
feveral  flages,  and  flow  approaches  to  perfection  which 
is  only  attainable  by  the  fkilful   management  of  arti- 
ficial heat ;  and  that  they  frequently  propagate  iu  one 
pariih,  nurtured  in  the  fucceilion  hou|es  of  a  fecond^ ' 
'and  puihed  into  fruit,  ripened,  and  cut  in  a  third  oc 
fourth.     Thefe  remarks,  relative  to  pine^apjfdes,  were 
applicable    alfo    to    orange^trees,    with  the    additional 
circumftanceS)  as  to  the  latter,  of  a  large  prime  cofi  and  a 
high  duty  on  the  importatiost    From  thefe  fads  it  was 
inferred  that  if  the  payment  of  tithes  for  thefe  and  other 
exotics  was  to  be  added  to  the  operofe  and  expenfive 
•method  of  cultivation  it  mufi:  put  an  end  to  that  fpecies  of 

X  «  It 

horticulture.  It  was  farther  contended,  that  fuch  tiot« 
Itoufe  plams  as  ufually  grow  in  the  foil,  but  would  not 
grow  there  without  artificial  heat,  were  not  the  prcqper 
jEubjed-matter  of  tithing ;  and  with  refped  to  all  otfaev 
|mrfery-ti«tt  wfaidi  feequently  undergo  many  removals 
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from  pariih  to  parifli  before  they  are  ultimately  planted 
for  ufe,  it  was  fubmitted  that  they  ought  not  to  pay  a  full 
tenth  of  their  whole  value  upon  each  removal.  Then  as 
to  the  objedion  that  the  fa£ts  urged  as  reafons  againft  the 
liability  to  payment  of  tithes  were  not  equally  in  evi- 
dence, it  was  anfwered,  that  fupppfmg  the  court  could 
Aot  take  judicial  notice  of  what,  all  mankind  know,  which 
was  a  pofition  not  to  be  admitted  and  in  many  inftances 
untrue,  yet  private  knowledge  of  a  notorious  ufage  might 
have  induced  the  court  appealed  from,  to  have  direded 
an  enquiry  by  the  proper  officer  into  thefe  particulars, 
the  refult  of  which  would  have  given  them  judicial  know- 
ledge. LafUy,  the  decree  ought  at  leaft  to  have  dire£led 
the  officer  in  taking  the  account,  to  have  made  fair  allow- 
ances  for  the  heavy  expences  peculiarly  attending  the 
cultivation  of  exotics,  and  not  to  have  decreed  an  account 
generally,  which  if  .fo  taken  mufl:  do  apparent  injuflice  to 
the  appellants,  wherefore  the  decree  ought  to  be  reverfed, 
or  at  leaft  varied.  On  the  other  fide  it  was  infifted,  that 
the  argument  drawn  from  the  ezpence,  difficulty,  and 
artificial  mode  of  raifing  the  prbdu&ions,  and  from  the 
nature  of  the  foil,  climate,  and  places  in  which  they 
are  raifed,  urged  to  ihew  that  they  are  not  tithable 
matters,  or  not  tithable  in  kind,  would  equally  ferve 
to  prove  various  other  vegetable  productions  not  tithable, 
or  not  tithable  in  kind,  which  have  always  been  admitted 
to  be  fo»  and  would  tend  to  make  the  fame  produdions 
'  reafonably  deemed  tithable  in  fome  parts  of  the  kingdom 
which  could  not  be  fo  confidered  in  other  parts ;  and 
if  exotics,  as  fuch  were  not  tithable,  few  of  the  vege* 
table  produdHons  in  this  country  being  believed  to  be 
indigenous,  the  land  would  fcarcely  yield  any  tithable 
matters  whatever ;  that  if  it  was  inconvenient  that  pro* 
du£tions  of  this  fort  raifed  for:fale  fiiould  be  adjudged 
tthable,  or  tithable  in  kind,  which  inconvenieDces  in  the 
pref#nt  cafe  the  appellants  have  oc^afioned,  the  inami« 
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beiit  having  been  always  willing  to  accept  a  reafonable 
compofition  an  acre,  fuch  inconveniences  could  be  re- 
medied only  by  an  aft  of  the  legiflatxu'e,  and  could  not 
be  removed  by  thofe  who  in  their  judicial  charafters  and 
capacithss  were  only  to  declare  what  the  law  is,  at  the  time 
6f  pronouncing  their  judgment.  And  laftly,  that  it  had  been 
long  fettled,  that  plants,  Ihrubs,  trees,  fruits,  and  roots, 
)>lanted  and  raifed  in  nurferies  and  fold  out  again  without 
having  made  an  encreafe,  are  tithable  in  kind,  and  it  is , 
reafonable  that  they  ibould  be  fo  confidered.  Such  was 
the  fcope  of  the  arguments  fubmitted  to  the  houfe  of 
Lords  in  the  cafes  of  the  appellant^  and  refpdndent 
refpedively,  upon  the  queftion  touching  the  more  eifen- 
tial  merits  of  the  caufe ;  but  other  points  were  in  litigation. 
A  compofition  in  Keu  of  thefe  tithes  and  payments  under 
it,  was  proved  to  have  fubfifted;  did  it  or  not  require 
notice  to  be  given  to  effeftuate  its  determinadon,  inafmuch 
(^)  as  the  occupiers  had  fet  up  an  adverfe  title,  by  infift* 
ing  that  the  agreement  or  compofition  was  binding  during 
the  incumbeilcy,  and  had  filed  a  crofs  bill  to  fubftai^te 
fuch  agreement ;  thus,  as  it  was  argued,  they  difclaimed 
the  relation  analogous  to  that  of  landlord  and  tenant,  on 
which  the  neceiEty  of  notice  is  founded.  It  appears,  how- 
ever, the  houfe  thought  that  notice  was  neceflary  under 
the  circumftances  of  the  cafe.  The  notices  aftually 
given  by  the  incumbent,  were  dated  ^  the  eighth  of 
September  to  determiqe  .9  compofition,  as  from  the 
Michaelmas-day  following  for  the  enfuing  year,  and  the 
bill  W9S  brought  for  dthes  in  kind  for  that  year.  The 
houfe,  therefore,  propoimded  this  queftion  to  the  judges, 
whether  a  notice  given  upon  the  eighth  of  September  is 
f);ifficient  to  determine  a  compofidon  for  tithes  from  year 
to  year ;  fuch  year  commencing  on  the  twenty-nintl^  of 

(^}  GwiH  1217,  iztorU    Hume  V.  Wrigbt* 
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September.     All  the  judges  prefent  concurred  in  opinion 
that  fuch  a  notice  is  by  no  means  fufficient  to  determine 
fuch  a  contrad,  in  confequence  of  which  the  decree  of  the 
court  of  exchequer  was  reverfed.     But  the  prior  dedfion 
by  that  judicature,  of  the  main  point  as  to  thefe  exotic 
plants  being  efTentially  (r)  liable  to  tithes,  feems  not  to  have 
been  in  any  degree  fhaken  by  the  event  of  the  appeal ;  and 
that  they  are  fubjed  to  fuch  payment  may,  therefore,  be 
thought  fupported  by  the  authority  of  this  adjudication 
as  well  as  of  fuperior  redfon,  though  perhaps  it  may  be 
equitable  that  allowances  ihould  be  made  to  the  gardener 
in  refpei&of  theextenfive  and  extraordinary  modes  of  cuU 
tivation,  unlefs  he  can  be  duly  compenfated  by  the  prices  fet 
on  the  nine  parts  deftined  for  fate.    Indeed,  I  believe  it  is 
yery  uftial,  todfeveral  books  refer  to  fuch  an  arrangement^ 
from  motives  of  mutual  convenience  and  moderation,  for 
facmnbents  and  tithe-bwners  to  agree  with  the  occupiers 
of  garden-^ound  for  a  ftated  compofition  by  the  acre,  or 
tiie  Eke.    So  a  pecuniary  confideration  may  be  due  by 
htimemorial  cuftom,  which  conftitutes  a  modus.    If  (rfj 
the  cuftom  is  a  i^arochial  one,  extending  to  gardens  and 
orchards  throughout  the  parifh,  then  the  enlargement  of 
the  ground  fo  cultivated,  or  the  plantadcm  of  a  new 
orchard  where  fuch  cuftom  prevails^  does  not  make  tithe 
due  in  kind  ;  but  it  is  otherwife,  if  it  is  a  fpecial  prefcrip« 
rion  for  any  particular  garden^  or  orchard.  Accoircfingly  it 
has  been  {e)  adjudged  Aat  fuch  pecuniary  payment  can 
only  be  ftxr  ancient  gardens  and .  orchards,  when  they  are 
fpecifically  and  individually  fought  to  be  thereby  dC» 

{c)  Neither  the  txpenflTC,  nor  Wats.  c.  xKx.  f.  447. 
the  very  precariottf  cohiTatioiir  df        (e)  Bnnb.  79.  Tenotf.Mmkp 

hvpt  wm    ever  4*eflked  a  feafoo  ivick,  ctle4  m  Fnmklyn  v.  Thf 
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charg^  from  tithes  i&  kind.  In  like  manner,  (/)  where 
it  vrd^  iniifled  in  anfwer  to  a  demand  of  tithes  of  applea . 
in  kind,  that  they  ought  not  to  be  fo  paid,  for  th«t  a 
modus  of  fourpence  for  every  hogfhead  of  cyder  had  been 
for  time  beyond  memory  paid  to  the  redor  there,  in  lieu 
of  all  orchard-fruit  grovdng  within  the  parifh,  the  court 
was  of  opinion  that  the  pretended  modus  or  difcharge  of 
orchard  fruit  not  made  into  cyder  was  a  void  cuftom. 

VII.  Hon^y  and  wax  of  bees  are  the  laft  articles  which  I 
ihall  here  mention  among  this  clafs  of  predial  tithes,  for 
they  are  fo  ranked  and  denominated  by  (g)  Godolphin, 
(;&)  though  they   feem  not  to  fall  exadly  within  the 
definition.     The  (i)  bees  themfelves  are  not  tithable  be- 
caufe  they  dxefera  natura.   But  (7)  the  honey,  and  wax 
are  de  jure  tithable  in  kind.     And  (Jc)  the  manner  of 
tithing  them  is  by  the  tenth  ineafure  of  honey,  and  by 
the  tenth  weight  of  wax.    It  is  reafonable  to  imagine,  that 
before  the  importation  and  ufe  of  fugar,  the  encreafe  of 
Engliih  honey  was  more  attended  to  and  ftudied  than  it 
is  at  prefent,  and  that  confequently  this  article  then  formed 
a  confiderable  objed  in  the  tithing  fyflem.    Yet  I  have 
not  found  its  price  noticed  in  the  (/)  accounts  of  provi* 
lions  in  the  early  reigns.     But  if  in  this  refpeft  the  eccle- 
fiaflical  revenues  have  fuftained  defalcation,  the  many 
valuable  vegetable  produftions  of  novel  cultivation,  un- 
known to  former  ages,  may  be  ellimated  as  forming  a 
more  than  adequate  recompence,  without  fpeaking  of  the 
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general  inqirovements  in  agriculture,    and   the  much 
larger   proportion  than   in    ancient   times  of  land  in 

tillage. 

• 

I  proceed  now  to  the  cohfideration  of  tithable  matters 
of  the  fpecies  called  mix/ tithes. 

Vin.  Of  this  kind  is  the  important  article  of  milh 
The  («)  canon  of  arch-biihop  Winchelfey,  relating  to 
milk)  runs  thus :  ^^  decima  vero  (n)  iadis  et  cafei  de  vaccis^ 
et  capris  proveniensj  ubi  cubant  et  pafcuntur^  ibi  folvatury 
alioquinji  cubant  in  tmd  parochid  et  pafcuntur  in  alid  parth 
chid  decima  inter  reilores  dividatur  (o)  oninino***  Here 
Dr.  Burn  (p)  exprefles  a  doubt  whether,  as  the  law  now 
(lands,  the  cattle  fhall  not  pay  tithes  in  kind,  only  where 
they  are  milked,  and  an  agiftmeiit  tithe  in  the  other 
pariih*  Such  double  tithing,  however,  of  milch-cattle 
feems  at  lead  not  to  be  warranted  by  the  authority  which 
he  fubjoins,  and  which  is  the  cafe  of  the  parfon  of  Swil- 
lington,  and  an  inhabitant  of  the  adjoining  parifh  of  Kip- 
pax  before  referred  to,  under  the  article  of  agiftment : 
Such  inhabitant  had  carried  the  milk  of  his  cattle  depaf- 
ttured  in  Swillington  to  his  houfe  in  Kippax,  and  ufed  it 
there.  It  was  argued  that  if  a  man  has  arable  land  with- 
out a  houfe,  as  was  the  cafe  of  the  party  here,  who  had 
no  houfe  at  Swillington,  he  is  intitled  to  be  difcharged  pf 
the  tiches  of  the  milk,  which  maintains  the  fervants,  who 


(«)  Lynd.  199- 

(ff )  ••  Sive  ▼accarum  five  oviuzxi 
**  tel  capramm  alioramTc  anima- 
•*  lium  de  quibus  colligitur  lac." 
Ztfti»  200.  But' it  feems  tithe  of 
cWe-  milk  it  only  due  by  cuftom,  for 
a  pre&ription  to  be  exempt  from 
paymgnt  of  it  it  good,  x  R.  A. 
<j;4.  Oiktt.  XXX.  c.5.  »  This  is 
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(©)  Non  equaliter  fed  propor. 
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,  plough  the  land,  as  much  as  if  he  had  had  a  houfe,  in 
which  the  milk  was  fpent ;  but  the  court  anfwered,  that  the 
law  was  otherwife,  for  it  is  of  the  fame  nature  with  wood 
that  is  burnt  in  the  houfe,  which  is  exempt  from  tithes 
only  fo  long  as  it  is  fo  confumed.  Such  alfo  is  the  law  in 
refpe£t  of  milk,  which  is  difcharged  of  tithes  only  becaufe 
it  is  ufed  in  the  houfe ;  it  was  therefore  refolved  by  the 
whole  court,  that  the  parfon  of  Swillington  fhould  have 
tithes  of  the  milk  of  the  milch  cattle  depadured  in  his 
own  parifh  ;  but  of  courfe  he  was  not  alfo  entitled  to  am 
agiftment  tithe,  nor  could  it  be  claimed  by  any  body  elfe> 
confequently  this  cafe  if  intended  to  elucidate  the  doubt 
above  fuggefted  has  not  that  effeft,  nor  have  I  met  wit4i 
any  exprefs  adjudication  as  to  the  tithe  of  milk,  where 
the  cows  have  been  kept  in  one  parifh  and  milked  an 
another :  But  the  following  (y)  decifion  reported  as  ex- 
tracted from  the  decree-book  of  the  court  of  exchequer, 
where  the  cattle  are  flated  to  be  both  kept  and  milked 
out  of  the  demandant's  parifh,  requires  explanation :  The 
vicar  of  Stepney  fued  among  other  things  for  the  tithes  of 
milk,  declaring  his  readinefs  to  have  accepted  a  fuppofed 
modus  of  fixpence  for  each  cow  in  lieu  thereof :  Th  3 
defendant  not  only  infifled  on  the  modus,  but  further  that 
for  the  cows  he  had  kept  on  a  fann  called  Red  Lion  Farm^ 
being  always  milked  in  Whitechapel^  he  ought  not  to  pay 
tithes,  the  farm  houfe  being  in  the  parifh  of  Whitechapel, 
and  he  having  *paid  tithes  for  them  to  the  re&or  of  that 
parifh ;  yet  the  court  ordered  the  defendant  to  pay  for 
the  tithes  of  all  his  milch  cows,  as  well  thofe  kept  on  Rgd 
Hon  Farm  J  as  thofe  in  the  parifh  of  Stepney  j  at  the  rate  of 
fixpence  a  cow  yearly,  although  the  fame  had  been  milked 
ifi  the  parifh  of  WhitechapeL  The  reafons  of  this  jttdg« 
.  meat  do  not  appear.    If  the  modiis  were  perfonat  as  to 

{q)  GwilL  607,     Wrij^t  ▼.  £l2ertoli. 

*•  •    •  •* 
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dll  the  pariihes  keeping  cows  any  where,  k  would  have 
inehuled  cows  kept  on  a  farm  at  any  diftance,  as  well  as 
0n  a  fann  in  the  adjacent  pariih ;  or  perhaps  the  difficulty 
may  be  folved  by  ftppoiing  that  iS^i  Lioi\  Farm  extended 
into  both  pariihes. 

Another  (r)  canon  of  the  fame  archbifhop  has 'the 
following  provifions :  ^^  de  laEle  vero  voluniusj  quod  decima 
•*  folvaiur  dum  durat,  videlicet  de  cafeo  tempore  fuo^  et 
*'  de  laite  in  autumnoy  et  hyeme :  nifi  paroehiani  veUnt 
pro  talibus  facere  competentem  redemptionem^  et  hoc  ad 
valor etn  decima^  et  commodum  ecclejia***  Herd^y^  as 
Degge  (s)  remarks,  the  tithe  of  milk  is  to  be  paid  in 
cheefe,  whilft  the  parifluoner  makes  cheefe,  at  other  times 
in  kind ;  but,  continues  he,  this  part  of  the  canon  is 
generally  over-ruled  by  the  cuftom  of  the  place ;  for  in 
many  places  they  pay  nciilk  in  kind  all  the  year,  in  fome 
only  cheefe,  and  in  fome,  neither  milk  nor  cheefe,  but  a 
fmall  rate  inftead  of  either ;  and  the  (/)  cuftom  in  this  as 
in  all  other  tithing  is  to  be  obferved  notwithftanding  the 
canon.  He  adds,  (u)  however,  foon  afterwards,  alluding 
to  the  fame  provincial  conftituticn,  that  where  tithe  milk 
is  paid^  there  no  tithe  cheefe  is  due,  and  fo  vice  verfd. 
Yet  a  diftinftion  has  been  taken  between  the  two  articles; 
for  (y)  it  is  laid  down,  that  a  prefcription  to  pay  the  tenth 
cheefe  made  from  May-day  until  the  firft  of  Auguft,  in 
recompence  for  all  tithe  milk  for  the  whole  year,  is  good, 

(r)  Lynd.  194.  [y)  i  Cro.  609.     Aaftyn  v. 

(j)  P.  II.  c.  6.  Lucas.  Mo.  909.     i  R.  A.  651. 

(/)'  But  a  cixftcyin,  manifefilj  on-  S.  C.     A  fimilar  cuftom  has  been 

reaibnabkv  will  in  this,  at  in  other  declared  Yoid,  but  the  tenns  of  it 

bkfiaaoea  1>e  difaiiowed.    x  JLord  frem  obfcure»   and  no  reaibn  b 

Il«7inoad»  35s.    Hill  v.  Vaus.  given.     Gwill  5S0.     Liftor  v. 

Shortly  mentioned  GwiU  1 1 13.  Fny. 

(»)  Deggct  f .  II.  c.  6t  w»x 
tbs  end* 
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becaufe  that  is  the  eflfed  of  labour,  and  is  not  due  of  itfelf, 
and  therefore,  it  is  a  good  difcharge :  on  the  other  hand, 
to  pay  the  tenth  quart  of  milk  is  Hot  good,  for  that  is  not 
what  is  due,  milk  according  to  our  law  not  being  tithable  by 
meafure ;  but  the  chief  juftice  held  that  to  pay  the  tenth, 
quart  of  milk  at  the  parfonage  houfe,  or  at  any  other  place 
is  good.  In  like  manner,  (w)  if  the  cuftom  be  to  carry  the 
tithes  of  milk,  however,  feparated  from  thfe  nine  parts,  to 
the  parfonage  houfe,  or  to  the  church  porch,  fuch  cuftom 
muft  be  obferved  by  the  parifhioner.  To  (x)  a  bill  filed  in 
die  exchequer  infifting  on  fuch  cuftom  of  carrying  the  tithe 
milk  to  the  church  porch  for  the  ufc  of  the  parfon,  the 
defendant  by  his  anfwer  ftated,  that  lie  had  fet  out  every 
tenth  meal  of  milk  in  clean  pans  or  veffels,  and  that  the 
plaintiff  Ijaving  neglefted  to  carry  it  away  in  a  reafonable 
time,  he,  the  defendant,  had  thro'wn  it  upon  the  ground, 
and  he  denied  the  cuftom  alledged,  and  prayed  an  iifue  to 
try  it.  It  was  propofed,  on  behalf  of  the  plaintiff,  to  read 
depofitions  taken  in  a  former  caufe  between  the  fame 
parties,  which  was  objefted  to,  but  the  objeftion  was  over- 
ruled, the  fame  queftion  being  at  ifilie  in  that  caufe- 
Several  witneffes  depofed  in  fupport  of  the  cuftom,  where* 
upon  the  chief  baron  declared,  that  it  was  not  an  invariable 
mlelaqueftions  of  this  nature  ,to  refer  themfelves  to  a  jury  j 
but  only  where  the  matter  is  doubtful,  and  then  take  that 
courfe  in  cafes  both  of  modufes  and  cuftoms.  He  then 
fummed  up  the  evidence  for  the  plaintiff,  which  appears 
very  fatisfaftory  and  convincing  in  proof,  of  the  cuftom. 
Another  of  the  barons  argued,  that  the  parifli  having  been 

(«;)  Bunb.  73   Dodfon  v.  Oli-  Yet  Bunbury's  Report  feenjs  con. 

ter.  It  appears^Qwill.  623,8.  C.  firmed  in  another  place.    Gwilli 

ibtlt  the  bill  was  filed  among  other  %,26.  Carthew  v.  Edwards. 
tbingsfbrtitbesof  milk;  but  what        {x)  Gwill.  1046.     Morgan  r. 

fell  feom  the  Court  relative  there-  NcviJle. 
to  it  not  mentioned  in  that  report. 

^  *    for 


{Jm 


t$o  taw  tf  Tttht,  Ch.  lV.r 

fbt  the  mdft  ^art  uhder  a  compofition,  the  prodtt£tioif 
«f  many  inilances  of  the  cultom  could  not  be  esqje&ed  f 
that  there  was  a  great  difference  between  a  bill  for  fubtrac- 
tfon  of  tithes,  aild  a  bill  to  eftabKft  a  cuflom ;  a  farmer  wilt 
Hot  fet  out  his  tithe  in  a^ay  that  is  bmthenfomie  to  him^ 
felf,  without  a  cuftom#  Accordingly;  the  plaintiff  pre* 
^led  in  obtaining  a  decree  for  an  account  of  thcfe  tithei^ 
^hout  the  hazard,  and  inconvenience  of  referring  the 
eidilence  of  the  cuflomto  a  jury. 

It  may  be  recoDefted  from  what  has  been  flated^  that 
this  fpecies  of  mixt  tithes  is  required  to  be  fet  out  by 
the  common  law,  as  it  is  enforced  by  the  (^f)  ftatute  of 
Edward  VI.  in  regard  to  all  tithes  of  the  predial  kind. 
The  common  law  method  then  of  tithing  milk  is  thus 
laid  down  :  (z)  "  That  if  there  is  no  particular  cuftonr 
*'  or  ufage,  the  parifhioner  is  obliged  dejure  to  pay  every 
^^  tenth  meal ;  to  milk  the  cows  at  die  ufuai  place  of 
f^  milking  into  his  own  pails,  and  the  parfon  is  obliged  ta 
<^  fetch  it  9m[f  from  the  milking-place  in  his  own  pail9 
*<  in  a  reafonable  time ;  and  if  be  doe^  not  fetch  it  away 
**  before  the  ne»  milking-time,  the  .  parifhioner  may 
^  juftify  the  pouring,  of  fte  milk  upon  the  ground,  be- 
^  caufe  he  then  tea  occafion  for  his  own  pails."  And  rt 
was  alledged  to  have  been  determined  by  the  whole 
court,  that  the  milk  ought  not  to  be  carried  either  to  the 
church  porch,  or  to  the  parfon^s  houfe,  but  that  it  ought 
to  be  fetched  by  the  parfon.  On  this  lafl:  point,  as  on 
other  branches  of  tithe  law,  much  uncertainty  and  fludul* 
tion  of  opinion  have  formerly  prevailed  among  the  judges 
of  the  fuperior  courts.    In  (d)  a  caufe  vdiere  no  cuflpm 

was 

• 

•  .  .       . 

{y)  2  and  3  E.  VI.  c.  T^.  (a)  Gwill.  527.     Dodd  v.  In* 

{%)   Buab.   73*      Dodfoa    ▼•    gleton.    The  bill  ftated  that  the  i 

Oliver*  defendant  under  the  colour  oifome  ' 
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mfifted  oft  by  ^ther  fide,  although  flJghtly  men- 
tioned  iti  the  biil,  ihe  barons  t>f  the  exchequer  homg 
^ided  M  oj^ofi  upoti  the  qiieftion,  after  long  dellbera* 
iion,  and  much  argument  by  civilians  and  common  lawyers^ 
finally  decreed,  that  the  defendant  for  the  future  fhould 
bring,  or  fend  his  dthe  milk  to  the  church  porch,  to  the  end 
tbit  the  plaintiff,  or  his  agent,  or  fcrvant  might  receive  the 
fame  ^thDcrt  coft.  Several  years  after  this  folemn  decifion^ 
Wfe  find  (h)  thd  judges  of  the  common  pleas  declaring 
tfalft  cf  coMtnon  right  tithe  of  milk  is  payable  at  the  pli^ 
foliage,  or  vicarage  houfe.  Yet  notwithflianding  thefe 
iautiiorides,  the  law  feems  now  clearly  fetded  otherwife.  To 
this  effed  is  a  cafe  (r)  of  later  date  than  the  two  cafes 
juft  cited,  where  the  anfwer  ftated,  that  the  piaintifF,  the 
re&or,  having  declared  he  wouM  not  fend  for,  or  fetch  the 
dtbe  milk,  the  defendant  ordered  every  tenth  meal  of  his 
to^s  to  be  turned  upon  the  ground,  it  not  being  ufual  or 
cuftomary  for  the  pariihioners  of  that  parifh  to  carry  thdr 
tithe-milk  home  to  the  re&>r,  and  thecourt,on  the  authority 
(d)  of  a  determination  above  referred  to,  declared  that 
the  defendant  pught  to  have  milked  the  tenth  nleal  of  his 
cows  in  YeiTels  of  his  own  at  the  place,  and  in  the  manner 
he  milked, the  other  nine  meals  ;  and  that  the  plaind£F 
ought  lo  have  fetched  it  away  in  his  own  veffels.     And  in 

Vfords  in   a  decretal  order  in  a  **  year  rdund,  the  faid  plaintiff  or 

former  caufe  between  himfelf  as  "  his  tithe  gatherer  making  a  dc- 

plaintifF)  and  other  perfont  inhabi*  *'  mand  of  the  fame  at  thr  rej^ec* 

tants  of  the  fame  pari(h  defendants  <*  ti^  babltatlons  of  ike  fold  defen-. 

ihk  now  defendant  had  not  fintf  **  dants." 

9r  carried  the  fame  ruery  tenth  day         (b)  i  Lord  Raym.  129.  Scolei 

or  mealy  ax  he  oaght-  to  have  dona^  V.  Lowther. 

4»ceordingtothc  citfiomofthefaryb,         {c)  Gwill,  826«      Cartliew  ▼» 

Tliefe   words  were     *•  that  the  Edwards. 

"  defendant  ihall  pay  to  the  plain-  .     (</)  Bunb.  73.  Dodfon  r.  Oli- 

'<  tiff  tithe   milk  in  kind  all  the  ver. 

K  2  ajudi- 
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a  judicial  argument  on  a  Ml  more  recent  occafion,  tha 
chief  baron  cites,  and  feems  to  give  his  fan£ti(xi  to  a  priov 
adjudication,  (j)  according  to  whi^b  it  was  holden,  that  of 
common  right,  and  without  a  cuftomy  the  vicar  ought  to 
fetch  the  tithe  milk. 

«  This  mode  of  determining  the  tithe  of  milk,  namely^ 
by  the  tenth  meal,  appears  to  be  eftabliflied  by  a  feaies  of 
authorities,  in  (/)  one  of  which  it  is  added,  that  '*  in: 
all  cafes  where  you  do  not  make  out  fome  cuftom,  you 
muft  pay  according  to  the  canon/*  And  the  meaniug  (^) 
has  been  in  a  decretal  order  ftudioufly  explained  to  pre-* 
vent  poffibility  of  doubt,  in  the  following  words ;  •*  The 
**  defendant's  whole  tenth  meal's  milk  every  tenth  mom-* 
*  ing,  and  his  whole  tenth  meal's  milk  every  tenth  even-' 
"  ing."  Yet  the  fame  fubjed  afterwards  underwent  much 
difcufSon  in  (ji)  a  caufe  comprifing  various  matters ;  but 
in  which  the  manner  of  tithing  milk  was  eonfidered  as  the 
principal,  and  moft  interefting  queftion.  The  defendants, 
the  parifliioners,  profefled  to  have  duly  fet  out  to  the 
plaintiff,  the  reftor,  for  his  tithe,  every  Jifth  evening  tnealj 
which  they  faid  was  the  tenth  meal,  to  which  the  parfon 
was  entitled.  The  plaintiff,  on  the  other  hand,  contended, 
that  the  tenth  meal's  milk  properly  included  the  two  fuc- 
cefHve  meals  of  the  tenth  day,  and  of  that  opinion  was  the 


(r)  Bedle    v.  Miller,  cited  in  fore,  he  was  decreed  to  account; 

Erflcine  v,    Ruffie.    Gwill.   969,  Gwill.  11 14. 

970.  {g)  Gwill.  529.  in  Dod  v.  In- 

(/)  Bunb.  20.      Gwill.  618.  gleton.     See  Gwill.    1112.  3,  4* 

Bate  V.  Sprakling.  The  defendant  11 18.  T.    Raym.  277.  S.  C. 

had  fet  out  the  tenth  of  each  meal  {b)  Gwill.  i  loi. — 1 120.  Bof« 

which  was  clearly  wrong,  there*  worth  v.  Limbrick. 
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;Court  of  exchequer  ;  and  after  citing  (i)  numerous  cafes  on 
the  fubjeft  (j)  accordingly  declared  the  plaindiF  entitled 
to  the  tenth  morning's  meal  of  milk,  and  the  tenth  even- 
ing's meal  of  milk,  and  ordered  the  defendant  to  account 
for  the  fame  with  cofts.  Front,  this  part  of  the  decree 
there  was  an  appeal  to  the.  houfe  of  lords,  where  among 
the  printed  reafons  on  the  part  of  the  appellants,  it  was 
urged,  that  the  mode  of  tithing  eftablifhed  by  fuch  decree 
in  giving  to  the  refpohdent  thp  whole  meal  of  evary  tenth 
morning,  and  every  tenth  evening  was  giving  him,  inftead 
of  the  tenth  mealj^  the  nineteenth  and  twentieth  meals,  be- 
tween which  there  was  no  more  conneftion  than  between 
the  firft  and  twentieth,  and  that  to  deprive  the  burners  of 
the  whole  milk  every  tenth  day,  would  fubjeft  them  to 
great  hardfhip,  and  inconvenience.  Among  the  reafons, 
on  the  other  fide,  the  .  fuggeftion  of  inconvenience  was 
fifted  in  detail,  and  fuch  detriment  Ihewn  to  be  inconfider. 
able,  though  that  ought  not  to  outweigh  the  juftice  of 
the  cafe ;  that  the  tenth  meal,  and  the  tenth  day  have  been, 
and  ought  to  be  confidered  as  exprefSve  of  one  and  the 
fame  idea ;  and  the  tenth  of  •  the  morning's  milkings 
and  the  tenth  of  the  evenings  milkings  have  conjundly 
been  confidered  as  the  tenth  meal ;  in  confirmation  of 
which  propofition  reliance  was  had  on  the  expreffions  of 
the  decretal  order  in  another  caufe  above  quoted ;  that  the 
produce  of  an  evening's  milking,  was  on  an  average 
throughout  the  year,  at  leaft  one-third  lefs  than  that  of 
a  morning ;  what  therefore  had  been  done  by  the  appel- 


(i)  Butnotwhatit  faid  refped-    if  the  cows  had  been  begun  to  be 
■  ingtith^^milkmScolegv.Lowtbery     milked  in  the  evening,  inilead  of 


Ld.  Raym.  129,  nor  this  part  of  the  morning,  then  the   tithe -milk 

£rikine  v.  Ruffle.     Gwill.  961.  would  have  been  due  in  the  even. 

^      (J)  Premifingy  however,  that  it  ing,  and  in  the  morning  of  th  cfuc 

was  by  accident  it  happened  to  be  ceedicg  day,  Gwill.  1 1 1  c« 
.(be  whole  milk  of  tbe  day,  namely, 

K  3  '    ants 
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September.  All  the  judges  prefent  concurred  in  opinioa 
that  fuch  a  notice  is  by  no  means  fuffident  to  determine 
fuch  a  contrad,  in  confequence  of  which  the  decree  of  the 
court  of  exchequer  was  reverfed.  But  the  prior  decifion 
by  that  judicature,  of  the  main  point  as  to  thefe  exotic 
plants  being  efTentially  {c)  liable  to  tithes,  feems  not  to  have 
been  in  any  degree  fhaken  by  the  event  of  the  appeal ;  and 
that  they  are  fubjed  to  fuch  payment  may,  therefore,  be 
thought  fupported  by  the  authority  of  this  adjudication 
as  well  asof  fuperior  redfon,  though  periiaps  it  may  be 
equitable  that  allowances  ihould  be  made  to  the  gardener 
in  refpeA  of  the  exteniive  and  eictraordinary  modes  of  cuU 
tivation,  unlefs  he  can  be  duly  compenfated  by  the  prices  fet 
on  the  nine  parts  deftined  for  fale.  Indeed,  I  believe  it  is 
yery  ufual,  todfeveral  books  refer  to  fuch  an  arrangement^ 
from  motives  of  mutual  convemence  and  moderation,  for 
facmnbents  and  tithe-otmers  to  agree  with  the  occupiers 
of  garden-ground  for  a  fiated  compofition  by  the  acre,  or 
tiie  like.  So  a  pecuniary  confideration  may  be  due  by 
htimemorial  cuftom,  which  conftitutes  a  modus.  If  (d) 
the  cuftom  is  a  i^arochial  one,  extending  to  gardens  and 
orchards  throughout  the  panfh,  then  the  enlargement  of 
the  ground  fo  cultivated,  or  the  plantation  of  a  new 
orchard  where  fuch  cuftom  prevails,  does  not  make  tithe 
due  in  kind  ;  but  it  is  otherwife,  if  it  is  a  fpecial  prefcrip« 
rion  for  any  particular  garden^  or  orchard.  AccoJTifingly  it 
has  been  {e)  adjudged  tftat  fuch  pecuniary  payment  can 
only  be  ftxr  ^wi^i^f  gardens  and .  orchardis,  when  they  ar« 
fpecifically  and  individually  fought  to  be  thereby  dU^ 

■ 

{c)  Neither  the  ^xpenflye,  nor  Wats.  c.  xHx.  f.  447. 

tlic  very  precariottf  cohivatioiir  df  {e)  Bnnb.  79.  Perrot  f,  Mttrk# 

hvpf  wm    ever  4*eflked  a  teafoo  ivick,  cited  id  Fnmklyn  ▼.  Thf 

againft  fubje6img  tbem  to  tithes.  Mafter^  &c«  of  St.  Crofs. 

((/)   3  Bvto't  ec«L    1,   439^ 

^  charged 
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charged  from  tithes  ia  kind.  In  like  manner,  (/)  where 
it  ws^  infifled  in  anfwer  to  a  demand  of  tithes  of  applea 
in  kindy  that  they  ought  not  to  be  fo  paid,  for  that  a 
modus  of  fourpence  for  every  hogfhead  of  cyder  had  been 
for  time  beyond  memory  paid  to  the  redor  there,  in  lieu 
of  all  orchard-fruit  growing  within  the  parifh,  the  court 
was  of  opinion  that  the  pretended  modus  or  difcharge  of 
orchard  fruit  not  made  into  cyder  was  a  void  cuftom. 

VII.  Honey  and  wax  of  bees  are  the  laft  articles  which  I 
{hall  here  mention  among  this  clafs  of  predial  tithes,  for 
they  are  fo  ranked  and  denominated  by  (^)  Godolphin, 
{h)  though  they   feem  not  to  fall  exadly  within  the 
definition.     The  (i)  bees  themfelves  are  not  tithable  be- 
caufe  they  zxtfera  natura.   But  (y)  the  honey,  and  wax 
are  de  jure  tithable  in  kind.     And  (Jc)  the  manner  of 
tithing  them  is  by  the  tenth  meafure  of  honey,  and  by 
the  tenth  weight  of  wax.    It  is  reafonable  to  imagine,  that 
before  the  importation  and  ufe  of  fugar,  the  encreafe  of 
Engliih  honey  was  more  attended  to  and  ftudied  than  it 
is  at  prefent,  and  that  confequently  this  article  then  formed 
a  confiderable  objed  in  the  tithing  fyflem.    Yet  I  have 
not  found  its  price  noticed  in  the  (/)  accounts  of  provi- 
lions  in  the  early  reigns.     But  if  in  this  refpeft  the  eccle- 
fiaftical  revenues  have  fuftained  defalcation,  the  many 
valuable  vegetable  produftions  of  novel  cultivation,  un- 
known to  former  ages,   may  be  ellimated  as  forming  a 
more  than  adequate  recompence,  without  fpeaking  of  the 


(/)  G will.  535.    EdgerConT.  447.     3  Cro.  559.     Gwill    50H 

Tollett.  Barfoot  v.  Norton.  F.  N.  B.  ix^ 
{g)  Rep.  Can.  389*  (i)  God.  Rep.  Can.  389. 

{h)  C  xlix.  f.  448.  (/)  CoUeaed  at  the  end  of  dif^ 

(i)  1   R.    A.  651.      3  Cro*  ferent  reigng  ia  Pari.  Hift.  voLI,. 

404.     Gwill.  501.  Marg.  and  II. 


(j)  I  R.  A.  635.    W.  Jon. 
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general  improvements  in  agriculture,  and  the  much 
hrger  proportion  than  in  ancient  times  of  land  in 
tillage. 

I  proceed  now  to  the  cohfideration  of  tithable  matters 
of  the  fpecies  called /7zix/ tithes. 

VIII.  Of  this  kind  is  the  important  article  of  milk* 
The  (ni)  canon  of  arch-bifliop  Winchelfey,  relating  to 
milk,  runs  thus :  ^^  decinia  vera  (n)  lailis  et  cafei  de  vaccis^ 
et  capris  fraveniem^  ubi  cubant  et  pafcuntur^  ibi  folvatur^ 
alioquinji  cubant  in  und  parocbid  et  pafcuntur  in  alid  paro^ 
cbid  decima  inter  reSlores  dividatur  (6)  omnino^  '*  Here 
Dr.  Burn  (ji)  exprefles  a  doubt  whether,  as  the  law  now 
ftands,  the  cattle  ihail  not  pay  tithes  in  kind,  only  where 
they  are  milked,  and  an  agiftment  tithe  in  the  other 
pariiji*  Such  double  tithing,  however,  of  milch-cattle 
feems  at  leaft  not  to  be  warranted  by  the  authority  which 
he  fubjoins,  and  which  is  the  cafe  of  the  parfon  of  Swil- 
lington,  and  an  inhabitant  of  the  adjoining  parifh  of  Kip- 
pax  before  referred  to,  under  the  article  of  agiibnent : 
Such  inhabitant  had  carried  the  milk  of  his  cattle  depaf- 
tured  in  Swillington  to  his  houfe  in  Kippax,  and  ufed  it 
there.  It  was  argued  that  if  a  man  has  arable  land  with- 
out a  houfe,  as  was  the  cafe  of  the  party  here,  who  had 
no  houfe  at  Swillington,  he  is  intitled  to  be  difcharged  of 
the  tithes  of  the  milk,  which  maintains  the  fervants,  who 

(m)  Lynd.  999.  ''  but  to  infift   upon   tht  whole 

(«)  **  Sire  vaccarum  five  ovium  "  right  againft  which  the  cuftom 

**  ^  caprarnm  alioramve  anima-  "  has  not  preTaxled."     x   Lord^ 

«*  lium  de  quibus  coUigitur  lac."  Raymond.  137. 

X«]^d.  200.     But^ it  feems  tithe  of        (0)   Non  equaliter  fed  proper. 

cwe-milkitoiilyduebycuftoinyfor  tionaliter,  Lynd.  198}   but  any 

»  pfefertption  to  be  exempt  from  fuch  divifions. 

pttymont  of  it  is  good,     z  R.  A.        [p)  i  f^ccl.  L  450. 

•$4.  Oikst.  XXX.  C.5.  «  This  is 
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plough  the  land,  as  much  as  if  he  had  had  a  houfe,  in 
which  the  milk  was  fpent ;  but  the  court  anfwered,  that  the 
law  was  otherwife,  for  it  is  of  the  fame  nature  with  wood 
that  is  burnt  in  the  houfe,  which  is  exempt  from  tithes 
only  fo  long  as  it  is  fo  confumed.  Such  alfo  is  the  law  in 
refpeft  of  milk,  which  is  difcharged  of  tithes  only  becaufe 
it  is  ufed  in  the  houfe ;  it  was  therefore  refolved  by  the 
whole  court,  that  the  parfon  of  Swillington  ihould  have 
tithes  of  the  milk  of  the  milch  cattle  depaftured  in  his 
own  parifli ;  but  of  courfe  he  was  not  alfo  entitled  to  am 
agiftment  tithe,  nor  could  it  be  claimed  by  any  body  elfe> 
confequently  this  cafe  if  intended  to  elucidate  the  doubt 
above  fuggefted  has  not  that  effeft,  nor  have  I  met  with 
any  exprefs  adjudication  as  to  the  tithe  of  milk,  where 
the  cows  have  been  kept  in  one  parifh  and  milked  an 
another :  But  the  following  (y)  decifion  reported  as  ex- 
tracted from  the  decree-book  of  the  court  of  exchequer, 
where  the  cattle  are  ftated  to  be  both  kept  and  milked 
out  of  the  demandant's  pariih,  requires  explanation :  The 
vicar  of  Stepney  fued  among  other  things  for  the  tithes  of 
milk,  declaring  his  readinefs  to  have  accepted  a  fuppofed 
modus  of  fixpence  for  each  cow  in  lieu  thereof :  Th  i 
defendant  not  only  infifted  on  the  modus,  but  further  that 
for  the  cows  he  had  kept  on  a  fann  called  Red  Lion  Farm^ 
being  always  milked  in  Whitechapel^  he  ought  not  to  pay 
tithes,  the  farm  houfe  being  in  the  pariih  of  Whitechapel, 
and  he  having  *paid  tithes  for  them  to  the  re&or  of  that 
parifh ;  yet  the  court  ordered  the  defendant  to  pay  for 
the  tithes  of  all  his  milch  cows,  as  well  thofe  kept  on  R^d 
JLion  Farm^  as  thofe  in  the  pariih  of  Stepitey^  at  the  rate  of 
fixpence  a  cow  yearly,  although  the  fame  had  been  milked 
Ja  the  parijQb  of  WhitechapeL  The  reafons  of  this  judg* 
meat  do  not  appear.    If  the  modus  were  perfonal  as  to 

{q)  GwilL  607,     Wri|^t  ▼•  ElSertob.  ' 

*   •    ••* 
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dl  the  parishes  keeping  cows  any  where,  it  wduld  have 
mchKied  cows  kept  on  a  farm  at  any  diftance,  as  well  as 
^n  a  farm  m  the  adjacent  pariih ;  or  perhaps  the  difficulty 
may  be  folved  by  ftppoiing  xiaiRed  Lhn  Farm  extended 
ioto  both  pariihes. 

Another  (r)  canon  of  the  fame  archbifhop  has 'the 
following  provifions :  ^'  de  laSe  vero  volumus^  quod  dedma 
•*  folvatur  dum  durat^  videlicet  de  cafeo  tempore  fuoy  et 
*'  de  laile  in  autumno^  et  hyeme :  niji  farochiani  ijelint 
**  pro  talibus  facere  competenteni  redemptionem^  et  hoc  ad 
*•  valorem  decima^  et  commodum  ecclefta*^  Hereby,  as 
Degge  (j)  remarks,  the  tithe  of  milk  is  to  be  paid  in 
cheefe,  whilft  the  parifhiooer  makes  cheefe,  at  other  times 
in  kind ;  but,  contuiues  he,  this  part  of  the  canon  is 
generally  over-ruled  by  the  cuftom  of  the  place ;  for  in 
many  places  they  pay  milk  in  kind  all  the  year,  in  fome 
only  cheefe,  and  in  fome,  neither  milk  nor  cheefe,  but  a 
fmall  rate  inftead  of  either  j  and  the  (i)  cuftom  in  this  as 
in  all  other  tithing  is  to  be  obferved  notwithftanding  the 
canon.  He  adds,  {u)  however,  foon  afterwards,  alluding 
to  the  fame  provincial  confUtuticn,  that  where  tithe  milk 
is  paid^  there  no  tithe  cheefe  is  due,  and  fo  viee  verfd. 
Yet  a  diftin£Hon  has  been  taken  between  the  two  articles; 
for  {y)  it  is  laid  down,  that  a  prefcription  to  pay  the  tenth 
cheefe  made  from  May-day  until  the  firft  of  Auguft,  in 
recompence  for  all  tithe  milk  for  the  whole  year,  is  good, 
• 

(r)  Lynd.  194.  (v)  i  Cro.  609.     Aaftyn  v. 

(x)  P.  II.  c.  6.  Lucas.  Mo.  909.     i  R.  A.  651. 

(/)'  But  a  CTxftom,  manifefily  nn-  S.  C.     A  fimilar  cuftom  has  been 

reafoaable^  wUI  in  thit,  as  in  other  declared  void,  but  the  terms  of  k 

in&ttoea  1>e  difallowed.     X  Lord  £eein  obfcure,  and  00  reafion  is 

Rajxnoad,  358*    Hill  v.  Vaus.  giiren.     GwilL  58a     Lifter  v* 

Shortly  mentioned  G will  1113.  Foy . 

(»)  Degge^  p.  II.  c.  6f  Aear 
the  %uL 
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becaufe  that  is  the  effed  of  labour^  and  is  not  due  of  itfelf, 

m 

and  therefore,  it  is  a  good  difcharge :  on  the  other  hand, 
to  pay  the  tenth  quart  of  milk  is  Hot  good,  for  that  is  not 
what  is  due,  milk  according  to  our  law  not  being  tithable  by 
meafure ;  but  the  chief  juftice  held  that  to  pay  the  tenth 
quart  of  milk  at  the  parfonage  houfe,  or  at  any  other  place 
is  good.  In  like  manner,  (w)  if  the  cuftom  be  to  carry  the 
tithes  of  milk,  however,  feparated  from  thb  nine  parts,  to 
the  parfonage  houfe,  or  to  the  church  porch,  fuch  cuftom 
muft  be  obferved  by  the  parifhioner.  To  (.v)  a  bill  filed  in 
the  exchequer  infifting  on  fuch  cuftom  of  carrjung  the  tithe 
milk  to  the  church  porch  for  the  ufc  of  the  parfon,  the 
defendant  by  his  anfwer  ftated,  that  he  had  fet  out  every 
tenth  meal  of  milk  in  clean  pans  or  veflels,  and  that  the 
plaintiff  having  neglefted  to  carry  it  away  in  a  reafonable 
time,  he,  the  defendant,  had  thro^wn  it  upon  the  ground, 
and  he  denied  the  cuftom  alledged,  and  prayed  an  iflue  to 
try  it.  It  was  propofed,  on  behalf  of  the  plaintiff,  to  read 
depofitions  taken  in  a  former  caufe  between  the  fame 
parties,  which  was  objefted  to,  but  the  objeftion  was  over- 
ruled, the  fame  queftion  being  at  iiTue  in  that  caufe- 
Several  witneffes  depofed  in  fupport  of  the  cuftom,  where- 
upon the  chief  baron  declared,  that  it  was  not  an  invariable 
tulejaqueftions  of  this  nature.to  refer  themfelves  to  a  jury ; 
but  only  where  the  matter  is  doubtful,  and  then  take  that 
courfe  in  cafes  both  of  modufes  and  cuftoms.  He  then 
fummed  up  the  evidence  for  the  plaintiff,  which  appears 
very  fatisfaftory  and  convincing  in  proof,  of  the  cuftom. 
Another  of  the  barons  argued,  that  the  parilh  having  been 

(«;)  Bunb.  73   Dodfon  v.  Oli-  Yet  Bunbury'a  Report  fecms  con. 

TCT.  It  appears,  Gwill.  623,  S.  C.  firmed  in  another  place.    Gwilll 

XhuX  the  bill  was  filed  among  other  826.  Carthew  v.  Edwards. 
thingsfiortithetof  milk;  but  what        (x)  Gwill.  1046.     Morgan  ▼• 

fell  fiom  the  Court  relative  there-  Neville. 
to  is  not  mentioned  in  that  report. 

•  « 

K  "    for 
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fbt  the  mdft  ^^  under  a  compofitlon,  the  pfodirdiDnt 
ef  many  inftances  of  the  cuftom  could  not  be  ezpfe&ed  f 
that  there  was  a  great  difference  between  a  faiii  for  fubtrac- 
t!bn  of  tithes,  and  a  bill  to  eftabKfli  a  cnftom ;  a  fiEirmer  wilt 
hot  fet  out  his  tithe  in  a^^ay  that  is  burthenfome  to  him^ 
felf,  without  a  cuftom#  Accordingly,  the  plamtiff  pre- 
vailed in  obtaining  a  decree  for  an  account  of  thofe  tithei^ 
^hout  the  hazard,  and  inconvenience  of  referring  the 
exiftence  of  the  cuftom  to  a  jory. 

It  may  be  recoDefted  from^  what  has  been  ftated^  that 
this  fpecies  of  mixt  tkhes  is  required  to  be  fet  out  by 
the  common  law,  as  it  is  enforced  by  the  (/)  ftatute  of 
Edward  VI.  in  regard  to  a&  tithes  of  the  predial  kind. 
The  common  law  method  then  of  ttthmg  milk  is  thus 
laid  down  :  {%)  ^  That  if  there  is  no  partietdar  cuftonr 

• 

•*  or  ufage,the  pariihioner  is  obliged,  dlf^ur^  to  pay  every 
**  terah  meal  j  to  milk  the  cows  at  the  ufual  place  of 
**  milking  into  his  own  pails,  and  the  parfon  is  obliged  to 
*^  fetch  it  away  from  the  milking-place  in  his  own  pails 
"  in  a  reafonable  thne ;    and  if  he  doeJs  not  fetch  it  away 
*^  before  the  nejct  milking-time,    the  pariflnoner  may 
♦*  juftify  the  pouring  of  the  milk  upon  the  ground,  be- 
^  caufe  he  then  has  occafion  for  his  own  pails/'    And  it 
was  alledged  to  have  been  determined  by  the  whole 
coturt,  that  the  milk  ought  not  to  be  carried  ieither  to  the 
church  porch,  or  to  the  parfon's  houfe,  but  that  it  ought 
to  be  fetched  by  the  parfon.     On  this  laft  point,  as  on 
other  branches  of  tithe  law,  much  uncertainty  and  fludhut- 
tion  of  opinion  have  formerly  prevailed  among  the  judges 
of  the  fuperior  courts.    In  (^i)  a  caufe  where  no  cuftom 

was 

{y)  2  and  3  E.  VI.  c.  HJ.  \a)  Gwill.  527.      DodJ  v.  In*^ 

{%)   Bttob.  73*      Dodfoa    t.    gkton.    The  bill  iUtrd  that  the 

Oliver^  defendant  under  the  colour  oifome 
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^fks  iniifted  oft  b^  dther  fide,  although  flightly  men- 
tfoned  iti  the  feil),  ihe  barons  t>f  the  exchequer  being 
^ided  ki  (^iluoa  upoh  the  queftlon,  after  long  delibera* 
tion,  and  much  iurgument  by  civilians  and  Common  lawyers^ 
finally  decreed,  that  the  defendant  for  the  future  (hould 
bring,  or  fend  his  tithe  milk  to  the  church  porch,  to  the  end 
th^  the  plaintiff,  or  his  agent,  or  fcrvant  might  receive  the 
Kmte  ixathofit  coft.  Several  years  after  thus  fokmn  decifion^ 
Wfe  find  (b)  the  judges  of  the  common  pleas  declaring 
that  of  coannoa  right  tithe  of  milk  is  payable  at  the  plr^ 
fonage,  or  vicarage  houfe.  Tet  notwithftanding  thefe 
authdrides,  the  law  feems  now  clearly  fetded  otherwife.  To 
this  effed  is  a  cafe  (c)  of  later  date  than  the  two  cides 
juft  dted,  where  the  anfwer  ftated,  that  the  plaintiiF,  the 
refior,  having  declared  he  wouM  not  fend  for,  or  fetch  the 
tithe  milk,  the  defendant  ordered  every  tenth  meal  of  his 
eottrs  to  be  turned  upon  the  ground,  it  not  being  ufual  or 
cuftomary  for  the  pariihioners  of  that  pariih  to  carry  their 
tithe*mi]k  home  to  the  reSxn-,  andthecourt,on  the  authority 
(d)  of  a  determination  above  ref^^rred  to,  declared  that 
the  defendant  gught  to  have  milked  the  tenth  meal  of  his 
covrs  in  veflels  of  his  own  at  the  place,  and  in  the  manner 
be  milked  the  other  nine  meals ;  and  that  the  plaindflF 
ought  to  have  fetched  it  away  in  his  own  vefTels.     And  in 

words   in  a  decretal  order  in  a  <'  year  rdund,  the  faid  plaintifF  or 

former  caufc  between  himfelf  as  "  his  tithe  gatherer  making  a  dc- 

plaintiff)  and  other  perfont  inhabi*  **  mand  of  the  fame  at  the  refpec* 

tants  of  the  fame  parifli  defendants  '<  /x'lv  babitations  of  the  Jaid  defen- 

ikt  now  defendant  had  not  fintf  **  dantj" 

or  carrhd  the  fame  g*uery  tenth  day  {h)  i  Lord  Eaym.  129.  Scolei 

or  mealy  as  he  ot^ht-  to  have  dona^  V.  Lowther. 

^eordingiothccvjhmoftheparyb,  {c)  GwiU,  826*      Caithew  ▼» 

Thefe   words  were     **  that  the  Edwards* 

"  defendant  (hall  pay  to  the  plain*  .     (J)  Bunb.  73.  Dodfon  r.  Oli- 

'<  tiff  tithe  milk  in  kind  all  the  ver. 

K  2  ajudi- 
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«     «  * 

from  parifli  to  parifh  before  they  are  ultimately  planted 
for  ufe,  it  was  fubmitted  that  they  ought  not  to  pay  a  full 
tenth  of  their  whole  value  upon  each  removal.  Then  as 
to  the  objeftion  that  the  iafts  urged  as  reafons  againfl:  the 
liability  to  payment  of  tithes  were  not  equally  in  evi- 
dence, it  was  anfwered,  that  fuppofing  the  court  could 
ilot  take  judicial  notice  of  what  all  mankind  know,  which 
was  a  pofition  not  to  be  admitted  and  in  many  inftances 
untrue,  yet  private  knowledge  of  a  notorious  ufage  might 
have  induced  the  court  appealed  from,  to  have  dire&ed 
an  enquiry  by  the  proper  officer  intto  thefe  particulars, 
the  refult  of  which  would  have  given  them  judicial  know- 
ledge. Laflly,  the  decree  ought  at  lead  to  have  dire£led 
the  officer  in  taking  the  account,  to  have  made  fair  allow- 
ances  for  the  heavy  expences  peculiarly  attending  the 
cultivation  of  exotics,  and  not  to  have  decreed  an  account 
generally,  which  if  .fo  taken  mud  do  apparent  injuftice  to 
the  appellants,  wherefore  the  decree  ought  to  be  reverfed, 
or  at  leaf):  varied.  On  the  other  iide  it  was  infifted,  that 
the  argument  drawn  from  the  ezpence,  difficulty,  and 
artificial  mode  of  raifing  the  produ£tions,  and  from  the 
nature  of  the  foil,  climate,  and  places  in  which  they 
are  raifed,  urged  to  ihew  that  they  are  not  tithable 
matters,  or  not  tithable  in  kind,  would  equally  ferve 
to  prove  various  other  vegetable  productions  not  tithable, 
or  not  tithable  in  kind,  which  have  always  been  admitted 
to  be  fo,  and  would  tend  to  make  the  fame  prpdu^ons 
'  reafonably  deemed  tithable  in  fome  parts  of  the  kingdom 
which  could  not  be  fo  confidered  in  other  parts ;  and 
if  exotics,  as  fuch  were  not  tithable,  few  of  the  vege* 
table  produ£Hons  in  this  country  being  believed  to  be 
indigenous,  the  land  would  fcarcely  yield  any  tithable 
matters  whatever ;  that  if  it  was  inconvenient  that  pro* 
du£tions  of  this  fort  raifed  for  fale  fhould  be  adjudged 
tthable,  or  tithable  in  kind,  which  inconveniences  in  the 
prefent  cafe  the  appellants  have  occafioned,  the  incum« 
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bent  having  been  always  willing  to  accept  a  reafonable 
compofition  an  acre,  fuch  inconveniences  could  be  re« 
mecfied  only  by  an  a&  of  the  legiflature,  and  could  not 
be  removed  by  thofe  who  in  their  judicial  charafkers  and 
capacitiies  were  only  to  declare  what  the  law  is,  at  the  time 
of  pronouncing  their  judgment.  And  laftly,  that  it  had  been 
long  fettled,  that  plants,  Ihrubs,  trees,  fruits,  and  roots, 
planted  and  raifed  in  nurfcries  and  fold  out  again  without 
having  made  an  encreafe,  are  tithable  in  kind,  and  it  is . 
reafonable  that  they  (hould  be  fo  confidered.  Such  was 
the  fcope  of  the  arguments  fubmitted  to  the  houfe  of 
Lords  in  the  cafes  of  the  appellant^  and  refpondent 
refpedively,  upon  the  queftion  touching  the  more  eifen* 
tial  merits  of  the  caufe ;  but  other  points  were  in  litigation. 
A  compofition  in  lieu  of  thefe  tithes  and  payments  under 
it,  was  proved  to  have  fubfifted  \  did  it  or  not  require 
notice  to  be  given  to  effe£hiate  its  determination,  inafmuch 
(h)  as  the  occupiers  had  fet  up  an  adverfe  title,  by  infill^ 
ing  that  the  agreement  or  compofition  was  binding  during 
the  incumbeilcy,  and  had  filed  a  crofs  bill  to  fubftantiate 
fuch  agreement  \  thus,  as  it  was  argued,  they  difclaimed 
the  relation  analogous  to  that  of  landlord  and  tenant,  on 
which  the  neceffity  of  notice  is  founded.  It  appears,  how* 
ever,  the  houfe  thought  that  notice  was  neceflary  under 
the  circumftances  of  the  cafe.  The  notices  aftually 
given  by  the  incumbent,  were  dated  ^  the  eighth  of 
September  to  determiQe  a  compofition,  as  from  the 
MicHstelmasrday  following  for  the  enfuing  year,  and  the 
bill  w^  brought  for  tithes  in  kind  for  that  year.  The 
houfe,  therefore,  propounded  this  queftion  to  the  judges, 
whether  a  notice  given  upon  the  eighth  of  September  is 
f^fEdent  to  determine  a  compofition  for  tithes  from  year 
to  year ;  fuch  year  commencing  .  on  the  twenty-niiitl^  of 

(3)  GwilL  1317.  laao-ri.    Hume  v.  Wrif^ht. 

September. 
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September.  All  the  judges  prefent  concurred  in  opinioa 
that  fuch  a  notice  is  by  no  means  fufficient  to  determine 
fuch  a  contrad,  in  confequence  of  which  the  decree  of  the 
court  of  exchequer  was  reverfed.  But  the  prior  decifion 
by  that  judicature,  of  the  tnain  point  as  to  thefe  exotic 
plants  being  eflentially  (r)  liable  to  tithes,  feems  not  to  have 
been  in  any  degree  (haken  by  the  event  of  the  appeal ;  and 
that  they  are  fubjeft  to  fuch  payment  may,  therefore,  be 
thought  fupported  by  the  authority  of  this  adjudication 
as  well  asof  fuperior  jreafon,  though  perhaps  it  may  be 
equitable  that  allowances  ibould  be  made  to  the  gardener 
in  refpeftof  theextenfive  and  extraordinary  modes  of  cul- 
tivation, unlefs  he  can  be  duly  compenfated  by  the  prices  fet 
on  the  nine  parts  deitined  for  fale«  Indeed,  I  believe  it  is 
very  uftial,  todfeveral  books  refer  to  fuch  an  arrangement^ 
from  motives  of  mutual  convemence  ami  moderation,  for 
fncumbents  and  tithe-bwttafs  to  agree  with  the  occupiers 
of  garden-^ound  for  a  ftated  compofition  by  the  acre,  or 
the  Eke.  So  a  pecuniary  coniideracion  may  be  due  by 
inimembrial  euftom,  which  conftitutes  a  modus.  If  (d) 
the  cuftom  is  a  jSai'ochial  one,  ext&idin^  to  gardens  and 
orchards  throughout  the  parish,  th«i  the  enlargement  of 
the  ground  fo  cuitivaf ed,  or  the  ]^antati<m  of  a  new 
orchard  where  fuch  cuftom  prevails,  does  not  make  tithe 
due  in  kind ;  but  it  is  otherwife,  if  it  is  a  fpecial  prelicrip* 
don  for  any  particular  garden^  or  orchard*  Accol'cfingly  it 
has  been  (e)  adjudged  that  fuch  pecuniary  payment  can 
only  be  fior  ancient  gardens  and .  orchardis,  when  they  are 
fpecifically  and  mdividually  fought  to  be  thereto  di£» 

(c)  Neither  the  ^xpenflvc,  nor  Wats.  €•  xl«.  f.  447. 

the  very  precarioni  clihivatioff  <jf  {e)  Bonb.  79.  Perrot  J.  Sfark* 

htfs  was    ever  ^eifted  a  leafoo  wkk,  chei  in  Fiynklyn  ▼.  TI19 

agaxnft  fubjeAing  them  to  dthes.  Mafteri  ^c*  of  St.  Crofs. 

(rf)    3  B«i»'t  ec«L    1,    439y 
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charged  from  tithes  ia  kind.  In  like  manner,  (/)  where 
it  w^  iixfifted  in  anfwer  to  a  demand  of  tithes  of  applea 
in  kind,  that  they  ought  not  to  be  fo  paid,  for  th^t  a 
modus  of  fourpence  for  every  hogfhead  of  cyder  had  been 
for  time  beyond  memory  paid  to  the  reftor  there,  in  lieu 
of  all  orchard-fruit  growing  within  the  parifh,  the  court 
was  of  opinion  that  the  pretended  modus  or  difcharge  of 
orchard  fruit  not  made  into  cyder  was  a  void  cuftom. 

VII.  Honey  and  wax  of  bees  are  the  laft  articles  which  I 
fiiall  here  mention  among  this  clafs  of  predial  tithes,  for 
they  are  fo  ranked  and  denominated  by  (^)  Godolphin, 
(A)  though  they   feem  not  to  fell  exadly  within  the 
definition.    The  (x)  bees  themfelves  are  not  tithable  be- 
caufe  they  zrefera  naiura.   But  (^j)  the  honey,  and  wax 
are  de  jure  tithable  in  kind.     And  (Jc)  the  manner  of 
tithing  them  is  by  the  tenth  ineafure  of  honey,  and  by 
the  tenth  weight  of  wax.    It  is  reafonable  to  imagine,  that 
before  the  importation  and  ufe  of  fugar,  the  encreafe  of 
Engliih  honey  was  more  attended  to  and  ftudied  than  it 
is  at  prefent,  and  that  confequently  this  ardcle  then  formed 
a  confiderable  objed  in  the  tithing  fyftem.    Yet  I  have 
not  found  its  price  noticed  in  the  (/)  accounts  of  provi- 
(ions  in  the  early  reigns.     But  if  in  this  refpeft  the  eccle- 
fiaftical  revenues  have  fuilained  defalcation,  the  many 
valuable  vegetable  produ^ions  of  novel  cultivation,  un- 
known to  former  ages,  may  be  eftimated  as  forming  a 
more  than  adequate  recompence,  without  fpeaking  of  the 


(/)  Gwill.535.    EdgertoBT.  447.     3  Cro.  559.     Gwill    50H 

Tollett.  Barfootv.  Norton.  F.  N.  B.  11^ 

[g)  Rep.  Can.  389.  (i)  God.  Rep.  Can.  389. 

{h)  C  xlix.  f.  448.  (/)  Colleded  at  the  end  of  difi 

(1)  I    R.    A.  65X.      3  Cro.  ferent  reigni  itt  Pari.  Kift.  ^LI^ 

404.    Gwill.  501.  Marg.  and  II* 


(/*)  X  R.  A.  635.    W.  Joxu 
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general  improvements  in  agriculture,  and  the  much 
larger  proportion  than  in  ancient  times  of  land  in 
tilhge. 

■ 

I  proceed  now  to  the  cohfideration  of  tithable  matters 
of  the  fpecies  called  mixt  tithes. 

VIII,  Of  this  kind  is  the  important  article  of  mtlh 
The  (m)  canon  of  arch-bifliop  Winchelfey,  relating  to 
milk,  runs  thus :  *'  decima  vera  («)  iailis  et  cafei  de  vaccis^ 
et  capris  provenlensy  ubi  cubarU  et  pafcuntur^  ibi/ohatur^ 
alioquinji  cubant  in  una  parocbid  et  pafcuntur  in  alid  parth 
chid  decima  inter  restores  dividatur  (o)  amnino.'^  Here 
Dr.  Burn  (p)  expreflfes  a  doubt  whether,  as  the  law  now 
(lands,  the  cattle  ihall  not  pay  tithes  in  kind,  only  where 
they  are  milked,  and  an  agiftmeiit  tithe  in  the  other 
pariih*  Such  double  tithing,  however,  of  milch-cattle 
feems  at  leaft  not  to  be  warranted  by  the  authority  which 
he  fubjoins,  and  which  is  the  cafe  of  the  parfon  of  Swil- 
lington,  and  an  inhabitant  of  the  adjoining  parifh  of  Kip- 
pax  before  referred  to,  under  the  article  of  aglftment : 
Such  inhabitant  had  carried  the  milk  of  his  cattle  depaf* 
tured  in  Swillington  to  his  houfe  in  Kippax,  and  ufed  it 
there.  It  was  argued  that  if  a  man  has  arable  land  with- 
out a  houfe,  as  was  the  cafe  of  the  party  here,  who  had 
no  houfe  at  Swillington,  he  is  intitled  to  be  difcharged  of 
the  tithes  of  the  milk,  which  maintains  the  fervants,  who 


(m)  tijnd.  999. 

(«)  •*  Sire  Taccarum  five  ovium 
**  wl  capnmsm  alioramve  anima- 
^  lium  de  quibus  colligitur  lac." 
X«ybd»  200.  But^it  feems  tithe  of 
cweilulk  it  only  due  by  cuftom,  for 
»  pririfctiption  to  be  exempt  from 
pXftaiM  of  it  is  good.  I  R.  A. 
i§^  Oikst.  XXX.  C.5.  <«  This  is 
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fC 
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''  but  to  infift  upon  the  whole 
right  againft  which  the  cuftom 
has  not  prevailed."      x   LfOrd^ 

Raymond.  137. 
(0)   Non  equaliter  fed  propor. 

tlonaliter,  Lynd.  198}   but  any 

fuch  divifions. 

(p)  3  EccL  1.  450. 
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plough  the  land,  as  much  as  if  he  had  had  a  houfe,  in 
which  the  milk  was  fpent ;  but  the  court  anfwered,  that  the 
law  was  otherwife,  for  it  is  of  the  fame  nature  with  wood 
that  is  burnt  in  the  houfe^  which  is  exempt  from  tithes 
only  fo  long  as  it  is  fo  confumed.  Such  alfo  is  the  law  in 
refpeft  of  milk,  which  is  difcharged  of  tithes  only  becaufe 
it  is  ufed  in  the  houfe ;  it  was  therefore  refolved  by  the 
whole  court,  that  the  parfon  of  Swillington  ihould  have 
tithes  of  the  milk  of  the  milch  cattle  depaftured  in  his 
own  parifli ;  but  of  courfe  he  was  not  alfo  entitled  to  am 
agiftment  tithe,  nor  could  it  be  claimed  by  any  body  elfe> 
confequently  this  cafe  if  intended  to  elucidate  the  doubt 
above  fuggefted  has  not  that  effeft,  nor  have  I  met  with 
any  exprefs  adjudication  as  to  the  tithe  of  milk,  where 
the  cows  have  been  kept  in  one  parifh  and  milked  an 
another :  But  the  following  (y)  dccifion  reported  as  ex- 
tracted from  the  decree-book  of  the  court  of  exchequer, 
where  the  cattle  are  dated  to  be  both  kept  and  milked 
out  of  the  demandant's  pariih,  requires  explanation :  The 
vicar  of  Stepney  fued  among  other  things  for  the  tithes  of 
milk,  declaring  his  readinefs  to  have  accepted  a  fuppofed 
modus  of  fixpence  for  each  cow  in  lieu  thereof :  Th  * 
defendant  not  only  infifted  on  the  modus,  but  further  that 
for  the  cows  he  had  kept  on  a  fann  called  Red  Lion  Farm^ 
being  always  milked  in  Whifechapel^  he  ought  not  to  pay 
tithes,  the  farm  houfe  being  in  the  parifh  of  Whitechapel, 
and  he  having  *paid  tithes  for  them  to  the  re&or  of  that 
parifh ;  yet  the  court  ordered  the  defendant  to  pay  for 
the  tithes  of  all  his  milch  cows,  as  well  thofe  kept  on  Red 
JLion  Farmy  as  thofe  in  the  pariih  of  Stepney^  at  the  rate  of 
fixpence  a  cow  yearly,  although  the  fame  had  been  milked 
ifi  the  parijQb  of  WhitechapeL  The  reafons  of  this  judg* 
meat  do  not  appear.    If  the  modus  were  perfonat  as  to 

(f )  GwilL  607.     Wri|^t  T.  Eldertoti.  '  . 

'  '  ail 
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dl  the  pariihes  keeping  cows  any  where,  k  would  have 
inchKied  cows  kept  on  a  farm  at  any  diftance,  as  well  as 
m  a  farm  m  the  adjacent  pariih ;  or  perhaps  the  difficulty 
may  be  folved  by  ffippofiing  that  Red  Lion  Farm  extended 
ioto  both  pariihes. 

Another  (r)  canon  of  the  fame  archbiftiop  has 'die 
following  provifions :  ^'  de  laSle  vero  volumusj  quod  decima 
•*  folvatur  dum  duraty  videlicet  de  cafeo  temptn-e  fuoj  et 
"  de  la£ie  in  autumnoy  et  hyeme :  niji  farochiani  vetint 
**  pro  talibus  facere  competentem  redemptionenij  et  hoc  ad 
*•  valorem  decima^  et  commodum  ecclejia***  Herd)y,  as 
Degge  (j)  remarks,  the  tithe  of  milk  is  to  be  paid  in 
cheefe,  whilft  the  parifhiooer  makes  cheefe,  at  other  times 
in  kind ;  but,  continues  he,  this  part  of  the  canon  is 
generally  over-ruled  by  the  cuftom  of  the  place ;  for  in 
many  places  they  pay  milk  in  kind  all  the  year,  in  fome 
only  cheefe,  and  in  fome,  neither  milk  nor  cheefe,  but  a 
fmall  rate  inftead  of  either ;  and  the  (f)  cuftom  in  this  as 
in  all  other  tithing  is  to  be  obferved  notwithftanding  the 
canon.  He  adds,  (u)  however,  foon  afterwards,  alluding 
to  the  fame  provincial  conftituticn,  that  where  tithe  milk 
is  paid^  there  no  tithe  cheefe  is  due,  and  fo  vice  verfd^ 
Yet  a  diftindion  has  been  taken  between  the  two  articles} 
for  {y)  it  is  laid  down,  that  a  prefcription  to  pay  the  tenth 
cheefe  made  from  May-day  until  the  firft  of  Auguft,  in 
recompence  for  all  tithe  milk  for  the  whole  year,  ^s  good, 

(r)  Lynd.  194.  (v)  i  Cro.  609.     AaftTn  v. 

(/)  P.  II.  c.  6.  Lucas.  Mo.  909.     i  R.  A.  651. 

(/)'  But  a  cuftom,  manifeftly  un-  S.  C.     A  fimflar  cuftom  has  been 

reafooable^  wUl  in  this,  as  in  other  declared  void,  but  the  tenns  of  k 

infiaBoea  1>e  difailowcd.     I  Lord  £eem  obfcure>   and  00  reafim  it 

Rajxnoad^  358.    Hill  v.  Vaux.  given.     GwilL   cSo*     Lifter  v. 

Shortly  mentioued  G will  1 1 1 3 .  Foy . 

(»)  Degge,  p.  II.  c.  6f  Acar 
the  %uL 
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becaufe  that  is  the  effe£t  of  labour,  and  is  not  due  of  itfdf, 
and  therefore,  it  is  a  good  difcharge :  on  the  other  hand, 
to  pay  the  tenth  quart  of  milk  is  Hot  good,  for  that  is  not 
what  is  due,  milk  according  to  our  law  not  being  tithable  by 
meafure ;  but  the  chief  juftice  held  that  to  pay  the  tenth 
quart  of  milk  at  the  parfonage  houfe,  or  at  any  other  place 
is  good.  In  like  manner,  (w)  if  the  cuflom  be  to  carry  the 
tithes  of  milk,  however,  feparated  from  thbnine  parts,  to 
the  parfonage  houfe,  or  to  the  church  porch,  fuch  cuftom 
muft  be  obferved  by  the  parifhioner.  To  (x)  a  bill  filed  in 
the  exchequer  infilling  on  fuch  cuftom  of  carrying  the  tithe 
milk  to  the  church  porch  for  the  ufe  of  the  parfon,  the 
defendant  by  his  anfwer  ftated,  that  he  had  fet  out  every 
tenth  meal  of  milk  in  clean  pans  or  veiTels,  and  that  the 
plaintiflF  paving  neglefted  to  carry  it  away  in  a  reafonable 
time,  he,  the  defendant,  had  throVn  it  upon  the  ground, 
and  he  denied  the  cuftom  alledged,  and  prayed  an  iflue  to 
try  it.  It  was  propofed,  on  behalf  of  the  plaintiff,  to  read 
depofitions  taken  in  a  former  caufe  between  the  fame 
parties,  which  was  objefted  to,  but  the  objeftion  was  over- 
ruled, the  fame  queftion  being  at  iifue  in  that  caufe- 
Several  witneffes.  depofed  in  fupport  of  the  cuftom,  where- 
upon the  chief  baron  declared,  that  it  was  not  an  invariable 
tuleiaqueftions  of  this  nature  ,to  refer  themfelves  to  a  jury  j 
but  only  where  the  matter  is  doubtful,  and  then  take  that 
courfe  in  cafes  both  of  modufes  and  cuftoms.  He  then 
fummed  up  the  evidence  for  the  plaintiff,  which  appears 
very  fatisfaSory  and  convincing  in  proof,  of  the  cuftom- 
Another  of  the  barons  argued,  that  the  parifh  having  been 

(«;)  Bunb.  73  Dodfon  v.  Oli-  Yet  Bunbury's  Report  feems.con. 

Tcr.  It  appears, Q will.  623,  S.  C.  finned  "in  another  place.    Gwilll 

%}ax  the  bill  was  filed  among  other  ^26.  Carthew  v.  Edwards. 
tKing8fi>rtithetofinilk;  but  what        (x)  Gwill.  1046.     Morgan  ▼• 

fcn  fiom  the  Court  relative  there-  NcviUe. 
to  ia  not  mentioned  in  that  report. 

« 

.      .  K  "for 
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foi  t&e  mdft  ^art  under  a  compoAtion,  the  prodtidzoif 
fif  many  inftances  of  the  cuftom  could  not  be  espe&ed  ^ 
that  there  was  a  great  difference  between  a  bifl  for  fubtrac- 
tfon  of  tithes,  aiid  a  bill  to  eftabKfli  acuftom ;  afiEuiner  wilt 
hot  fet  out  his  tithe  in  a  fray  that  is  burthenfonte  to  him^ 
felf,  without  a  cuftoniT  Accordingly,  the  plaintiff  pre- 
vailed in  obtaining  a  decree  for  an  account  of  thofe  either 
^hout  the  hazard,  and  inconvenience  of  referring  the 
exiftence  of  the  cuftom  to  a  jury. 

It  may  be  recoDefted  from  what  has  been  ftated^^hat 
this  fpecie»  of  mixt  tkhes  is  required  to  be  fet  out  by 
the  common  law,  as  it  is  enforced  by  the  (/)  ftatute  of 
Edward  VI.  in  regard  to  ai^  tithes  of  the  predial  kind. 
The  common  law  method  then  of  ttthmg  milk  is  thus 
laid  down :  (%)  **  That  if  there  is  no  partietdar  cuftonr 
««  or  ufage,  the  pariihioner  is  obliged  dejure  to  pay  every 
**  ierab  meal  j  to  milk  the  cows  at  the  ufual  place  of 
**  milking  into  his  own  pails,  and  the  parfon  is  obliged  ta 
*^  fetch  it  away  from  the  milking-place  in  his  own  pail» 
**  in  a  reafonable  time ;  and  if  he  docfis  not  fetch  it  away 
*^  before  the  nejct  milking-time,  the  pariflnoner  may 
♦*  juftify  the  pouring  of  the  milk  upon  the  ground  ,  be- 
**  caufe  he  then  has  occafion  for  his  own  pails."  Ajid  it 
was  alledged  to  have  been  determined  by  the  \^ho)e 
coturt,  that  the  milk  ought  not  to  be  carried  either  to  the 
church  porch,  or  to  the  parfon's  houfe,  but  that  it  ought 
to  be  fetched  by  the  parfon.  On  this  laft  point,  as  on 
other  branches  of  tithe  law,  much  uncertainty  and  flu£huL« 
tion  of  opinion  have  formerly  prevailed  among  the  judges 
of  the  fuperior  courts.    In  (^i)  a  caufe  where  ho  cuftom 

was 

{y)  2  and  3  E.  VI.  c.  \%.  {a)  Gwill.527.      Dodct  v.  In^ 

{%)   Buab.  73*      Dodfoa    t.    gkton.    The  bill  ftatrd  that  the 

01iTer»  defendant  under  the  colour  of  yomr 
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%iis  infiited  oft  hf  titha*  fide,  ^though  flightly  men- 
tioned  iii  the  bill,  ihe  barom  t>f  the  exchequer  bdng 
ikWided  iki  o{^ea  upoh  the  queftion,  after  long  delibera*^ 
tion,  £mid  much  iu-guitient  by  civilians  and  common  lawyers^ 
finally  decreed,  that  the  defendant  for  the  future  (hould 
bring,  or  fend  his  tithe  milk  to  the  church  porch,  to  the  end 
that  the  plaintiff,  or  his  agent^  or  fcrvant  might  receive  the 
feme  vithottt  coft.  Several  years  after  this  folemn  decifion^ 
we  find  (d)  th^  judgiss  of  the  common  pleas  declaring 
thiEt  of  cdmnoa  right  tithe  of  milk  is  payable  at  the  par^ 
fonage,  or  vicar&ge  houfe.  Yet  notwithftanding  thefe 
authorities,  the  law  feems  now  clearly  fetded  otberwife.  To 
this  effed  is  a  cafe  (r)  of  later  date  than  the  two  cafes 
juft  cited,  where  the  anfwer  ftated,  that  the  plaintiflf,  the 
iredor,  having  declared  he  wou}d  not  fend  for,  or  fetch  the 
titiie  milk,  the  defendant  ordered  every  tenth  meal  of  his 
ftoijtrs  to  be  turned  upon  the  ground,  it  not  being  ufual  or 
cuftomary  for  the  parifhioners  of  that  parifh  to  carry  their 
tidie-iiulk  home  to  the  reBxyr,  andthecourt,on  the  authority 
(€f)  of  a  determination  above  referred  to,  declared  that 
the  defendant  Qught  to  have  milked  the  tenth  meal  of  his 
cows  in  veflels  of  his  own  at  the  place,  and  in  the  manner 
be  milked,  the  other  nine  meals;  and  that  the  plaintiflF 
ought  to  have  fetched  it  away  in  his  own  veffels.     And  in 

words  in  a  decretsd  order  in  a  "  year  rdund,  the  faid  plaintiff  or 

former  caufe  between  himfelf  as  **  his  tithe  gatherer  making  a  dc- 

j4ainti£F)  and  other  perfont  inhabi*  *'  mand  of  the  fame  at  the  rej^ecm 

tants  of  the  fame  parifli  defendants  <<  five  babttations  of  the  fold  defen- 

th6  now  defendant  had  not  fintf  **  dants" 

vr  carrhd  the  fame  en)ery  tenth  day         {h)  I  Lord  Raym.  129.  Scolei 

or  plfaly  at  he  os^ht-  to  have  done^  t.  Lowther. 

^sordmg4othceyJhmofthepari/h.         {c)  Gwill,  826.      Carthew  v» 

Thefe   words  were     <*  that  the  Edwards. 

"  defendant  Ihall  pay  to  the  plain-  ,     (^)  Bunb.  73.  Dodfon  y.  Oli- 

'*  tiff  tithe   milk  in  kind  all  the  ver. 
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a  judicial  argument  on  a  MI  more  recent  occafion,  tha 
chief  baron  cites,  and  feems  to  give  bis  fan£don  to  a  prior 
adjudication,  (i)  according  to  wbi^b  it  was  holden,  that  of 
common  right,  and  without  a  cuftom,  the  vicar  ought  to 
fetch  the  tithe  milk. 


•  This  mode  of  determining  the  tithe  of  milk,  namely^ 
by  the  tenth  meal,  appears  to  be  eflablifhed  by  a  feries  of 
authorities,  in  (/)  one  of  which  it  is  added,  that  ^*  in: 
ail  cafes  where  you  do  not  make  out  fome  cuftom,  you 
muft  pay  according  to  the  caiion/*  And  the  meaning  (jg) 
has  been  in  a  decretal  order  ftudiouily  explained  to  pre-* 
vent  poflibiKty  of  doubt,  in  the  following  words ;  "  The 
**  defendant's  whole  tenth  meal's  milk  every  tenth  mom- 

•  ing,  and  his  whole  tenth  meal's  milk  every  tenth .  even- 

"  ing/*  Yet  the  fame  fubjed  afterwards  underwent  much 
difcuflion  in  (h)  a  caufe  comprifing  various  matters ;  but 
in  which  the  manner  of  tithing  milk  was  eonfidered  as  the 
principal,  and  mod  interefting  queftion.  The  defendants, 
the  parifliioners,  profeffed  to  have  duly  fet  out  to  the 
plaintiff,  the  reftor,  for  his  tithe,  every  Jifth  evening  mealj 
which  they  faid  was  the  tenth  meal,  to  which  the  parfon 
was  entitled.  The  plaintiff,  on  the  other  hand,  contended, 
that  the  tenth  meal's  milk  properly  included  the  two  fuc- 
ceffive  meals  of  the  tenth  day,  and  of  that  opinion  was  the 


(^)  Bedle    v.   Miller,  cited  in  fore,  he  was  decreed  to   account. 

Erlkine  t.    Ruffle.    Gwill.   969,  Gwill.  11 14, 

970.  \g)  Gwill.  529.  in  Dod  v.  In- 

(/)  Bunb.  20.      Gwill.  618.  gleton.     See  Gwill.    11 12.  3,  4^ 

Bate  y.  Sprakling.  The  defendant  11 18.  T.    Raym.  277.  S.  C. 

had  fet  out  the  tenth  of  each  meal  {h)  Gwill.  i  loi.— -i  120.  Bof* 

which  was  clearly  wrong,  there*^  worth  v.  Limbrick. 


court 
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court  of  exchequer  ;  and  after  citing  (/)  numerous  cafes  on 
the  fubjeft  (f)  accordingly  declared  the  plaintiff  entitled 
to  the  tenth  morning's  meal  of  milk,  and  the  tenth  even- 
ing's meal  of  milk,  and  ordered  the  defendant  to  account 
for  the  fame  with  cofts^  From,  this  part  of  the  decree 
there  was  an  appeal  to  the  houfe  of  lords,  where  among 
the  printed  reafons  on  the  part  of  the  appellants,  it  was 
urged,  that  the  mode  of  tithing  eflabliflied  by  fuch  decree 
in  giving  to  the  refpohdent  thp  whole  meal  of  every  tenth 
morning,  and  every  tenth  evening  was  giving  him,  inflead 
of  the  tenth  mea^  the  nineteenth  and  twentieth  meals,  be- 
tween  which  there  was  no  more  connection  than  between 
the  firft  and  twentieth,  and  that  to  deprive  the  fanners  of 
the  whole  milk  every  tenth  day,  would  fubjeft  them  to 
great  hardihip,  and  inconvenience.  Among  the  reafons, 
on  the  other  fide,  the  .  fuggeftion  of  inconvenience  was 
fifted  in  detail,  and  fuch  detriment  fhewn  to  be  inconfider. 
able,  though  that  ought  not  to  outweigh  the  juftice  of 
the  cafe ;  that  the  tenth  meal,  and  the  tenth  day  have  been, 
and  ought  to  be  confidered  as  expreffive  of  one  and  the 
fame  idea ;  and  the  tenth  of  •  the  morning's  milkings 
and  the  tenth  of  the  evenings  milkings  have  conjunftly 
been  confidered  as  the  tenth  meal ;  in  confirmation  of 
which  propofition  reliance  was  had  on  the  expreflions  of 
the  decretal  order  in  another  caufe  above  quoted ;  that  the 
produce  of  an  evening's  milking,  was  on  an  average 
throughout  the  year,  at  leaft  one-third  lefs  than  that  of 
a  morning  J  what  therefore  had  been  done  by  the  appel- 

'     (1)  But  not  what  it  faid  refpeft-  if  the  cows  had  been  begun  to  he 

ingtith^'milkioScolesv.Lowtber,  milked  in  the  eveningi  in  (lead  of 

Ld.  Raym.  129,  nor  this  part  of  the  morning,  then  the   tithe-milk 

Erfkine  v.  Ruffle.     GwilL  961.  would  have  been  due  in  the  even. 

^     (/)  Premifingy  however,  that  it  ing,  and  in  the  morning  of  th  efuc. 

was  by  accident  it  happened  to  be  ceeding  day.  Gwill.  inc. 

Xk^  whole  milk  of  the  day>  namely, 
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lants  \7as  no  moird  than  felting  out  (J)  ^  i>9r(  for  tb^  wM^ 
which  wais  void ;  as  a  prefcription  to  pay  lefe  than  a  tenth  k  a 
void  prefcription.  The  cafe  was  argued  lat  the  bar  of 
the  houfe  in  the  prefence  of  feveral  learned  lorda,  who 
then  filled,  or  had  filled^  the  higheit  judicial  ftations, 
when,  without  any  debate  or  divifion  it  was  '^  ordered 
and  adjudged  that  the  appeal  be  difmifTed,  and  the  decree 
complained  of  affirmed,**  without  taking  any  notice  of 
the  cbfts  of  the  appeal.  Thus"  the  legal  fenfe  of  the  tenth 
meal  of  milk  is  finally  afcertained,  and  eftablifhed*  But  ai^ 
it  was  (ni)  remarked  on  this  occafion  by  the  court  ap« 
pealed  from,  there  ezill  fcarcely  any  modes  of  taking 
tithes  in  kind  wholly  free  from  the  probability  of  mutual 
inconvenience,  which  may  fuggeft  mutual  accommodation, 
and  lead  to  the  fettlement  of  a  reafon^le  cqmpofition  be^ 
tween  the  parfon,  and  the  farmer* 

It  is  obCervable,  that  the  printed  reafons  of  the  appellant^ 
and  refpondent  concur  in  this  refped,  that  when  the  tenth 
meal  was  originally  declare^  to  be  the  right  of  the  parfon, 
it  was  fubflituted  in  the  room  of  the  tenth  quart,  or  the 
tenth  difh,  or  the  tenth  pan  of  eagh  ineal,  which  was  be* 
fore  fuppofed  to  be  the  thing  really  due,  and  that  fucb  tenth 
meal  was  introduced  in  favour  of  the  clergy,  and  to  remedy 
the  inconvenience,  which  they  fuftained  in  being  obliged 
to  fend  for,  and  take  away  the  produce  of  fo  numerous  titlu 
ings*.  And  yet,  notwithftanding  this  coincidence  of  opinion 
in  thofe.who  penned  thefe  (latements  in  other  refpefts  adj 
verfe,  in  a  (n)  judicial  argument,  which  I  have  more  than 
once  referred  to,  thp  doftrine,  that  tithe  of  milk  is  due  the 
tenth  day  is  traced  back  to  the  (^)  Anglo-Saxon  laws,  an4 

{/)  Bunb.   307.     Gwill.   711,         {0)  **' Ei  qui  cafeum  fecerit^  det 

Brincklow  v  Edmunds.  *!  Deo  decmum^Ji  vera  non  fearit^ 

(m)  GwiU.  1114.  **  lac  decsmo  die.**  Ap.  LtL,.  Eiw^ 

[n)  GwlU.  969.  in  Erikine  v.  Conf.  quae  Guil.  Baftard  coiifirtir« 

Ruffle,  Wilk.  LL.     Anglo  Sax.  198. 
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it  18  added,  that  the  tenth  meal  of  milk  is  due  of  common 
right,  and  that  this  certainly  is  the  moft  equal  rule  of 
tithiilg  milk,  though  at  {bme  times  the  parfon  will  have  the 
advantage,  and^t  other  times  the  parifhioner.  How  then 
is  it  the  moft  equal  rule  i  Tithing  it  by  meafure  is  fub« 
je&  to  no  occafional  difparities,  and  perhaps  the  (f) 
alleged  inconvenience  of  that  mode  is  magnified  in  fup- 
{)ofition  beyond  the  reality,  otherwife  it  would  hardly 
have  been  eftabliihed,  and  continued  as  the  (^)  incoh* 
teftible  law  throughout  the  long  civilized  realm  of  ancient 
France.  But  with  us,  undoubtedly,  the  tenth  meal,'  as 
above  interpreted,  is  the  fettled  criterion  of  Uie  tithe  of 
jnilk. 

JX.  Another  tithable  matter  belonging  to  the  dafs  of 
mixt  tithes  is  the  article  of  wool ;  this  fubje^l  hath  been 
]>efore  touched  on  under  the  head  of  agiftment. 

Tithe  (r)  of  wool  is  due  ci  common  right,  at  the 
time  when  it  is  clipped ;  but  by  prefcription  it  may  be  fet 
out  the  whole  together  at  another  time .;  and  if  the  fpiri- 
tual  court  will  not   allow  fueh  prefcription,  that  jurif- 

{p)  Tbe  tenth  meal  is  faid  to  **  hutyro  ut  etlam  declma  deieatnr^ 

have  been  eftablifiied  by  reafon  of  l^c.     Rebuff  Trac.  de  Daecimis, 

the  trouble,  which  would  other-  Quzft.  VI.    f  33.    Thefe  tradt 

wife  accrue  in  colle^ing  fo  fmall  of  Rebuffus  are  extremely 'fcarcCi 

parcels,    a  Danv.  Abn  596.  jthe  copy  I  confulted  belongs  to 

{q)  And  tithe-milk  could  not  the  Royal  College  of  Phyiicians* 

be  made  into  cheefe  without  the  <<  Pintu."  I  fuppofe,  means  £ng» 

confent  as  it  feems,  taci^  or  exprefs,  liib  quarts.    Du  Lange,  Glofs.  r, 

of  the  pariih  prieft'entitled  thereto.  Pinta  fays  "  Nofirii  Pinti^*  which 

*<  Dt  la3e  idem  vid^fir  ut  ex  decern  .  is  an  EngliA  quart* 
**  pintit  unadehcaturytamenftjiant         (r)  Wats.  c.  L.    ^66*     Mo 

•^  dc  voluntaU  cvrati  exprfjfa  vel  ta»  910.     2  Cro.  702.     Gwill.  315. 

*^eitayCafaJeclmuJpr£jlahiturcur^iQ  GrctD  v.  Huftt 
^  Quodefi  ma^ii frequent*  Et  idem  in 
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diction  fhail  be  reftrained  by  prohibition  from  proceeding 
in  the  caufe.  ,  Tithes  {/)  are  due  for  all  fleece-wool ;  but 
locks  of  wool  feem  to  be  not  tithable ;  indeed,  in  the 
cafe  referred  to,  a  cuftom  was  alledged  to  difcharge  the 
latter :  A  like  prefcription  (/)  to  pay  the  tenth  fleece  in 
fatisfaftion  of  all  locks  and  tithes  of  wool  has  been  de- 
clared  to  be  good  in  fubflance  :  And  in  another  book,  (t^) 
it  is  faid  that  fuch  prefcription  ought  to  be  of  locks  of  wool 
cafually  loft.  Yet  it  appears  from  other  {y)  authorities, 
as  if  locks  of  wool  not  being  more  than  ordinary,  and  where 
no  fraud  is  ufed,  are  exempted  from  tithes  by  the  general 
rule  of  the  common  law,  without  the  aid  of  any  cuftom  or 
prefcjiption ;  and,  {w)  if  the  parifhioners  without  fraud 
before  /hearing  time,  cut  ofi^  the  dirty  locks  called  the 
birling  of  flieep,  of  tliis  no  tithe  fliall  be  paid ;  accord- 
'^ " '  -  ^^g  ^0  two  cafes,  in  one  of  which,  however,  it  was  fur- 
mifed,  as  a  confideration  for  the  exemption,  that  the 
pa>ty  claiming  it  wound  up  the  tithe-fleeces  for  the  par- 
.ibn.  *  So  if  a  (x)  man  fhears  his  fheep  round  their  necks 
about  Michaelmas,  to  preferve  them  and  their  fleeces 
from  brambles,  and  not  for  the  benefit  of  the  wool  fo 
clipped,  but  fairly  and  without  covin,  no  tithe  is  due  Ibr 
fuch  clippings,  or  neckings ;  though  here  too,  according 
to  {^y)  another  report  of  what  appears  to  be  the  fame 
cafe,  it  was  judged  neceflary  to  fupport  the  difcharge  by 
a  fuggeftion,  that  the  parifliioners  ufed  to  wind  up  the 
other  fleeces  at  their  own  charge. 

(/)    GwiJL    579.   ,  Lifter  y,         {nv\  i   R.  A.  646.     Degge, 
J'oy.  p«  j1»  c.  6. 

(/)    1   Cro.    363.      Jcfop    y.         (*)  I  R,  A-  ^5-   I^egge.  p' 

Payne.  "•  c«  ^• 

(w)  Mo.  911.  Anon.  {y)   Bui.   242,  3.        Fofs    v. 

(v)  2  Inft.  6j2.     God.    Rep.  Parker,  called  in  R.  A.  Joyfe  v. 

Can.  462.     Wood.  Inft.  I,  Engl.  Parker,  B.  R.  M.  14.  J.  I. 
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'  If  (2)  flieep  die  of  the  rot,  or  other  difeafe,  ot  if  the  owner 
kills  them  for  domeftic  confumption,  or  fale,  ftill  tithe  is 
Aue ;  not  indeed  of  the  ikins,  not  being  of  annual  renewal ; 
but  for  the  wool  of  fuch  fheep :  though  (a)  i(  they  die 
after  being  fliom,  and  before  the  Eafter  following,  it  is 
faid  the  wool  is  not  tithable^  unlefs  the  parfon  can  pre- 
iicribe  to  have  it* 

Wool  (b)  of  lambs  is  tithable,  though  tithe  has  been 
rendered  of  lambs  in  their  wool  two  months  only  before, 
for  it  is  a  new  increafe.  (c)  And  as  Bum  remarks,  where 
a  modus  is  paid  for  a  tithe  Iamb,  and  the  other  nine 
lambs  are  fhorp,  tithes  ihall  be  paid  of  their  wool,  thofe 
of  wool  and  lambs  being  different  fpedes  of  tithes,  and 
confequently  a  modus  for  lambs  being  no  fadsfa^on  for 
the  tithe  of  wooL 

It  is  laid  down  by  (^  Degge,  who  extrafts  the  doftrine 
from  (^)  Lyndwood,  that  if  the. flieep  of  feveral  pro- 
prietors departure  together  in  one  flock,  or  under  one 
fhepherd,  yet  this  fliall  be  no  reafon  for  thier  being  tithed 
together,  for  every  owner  fliall  pay  tithe  of  his  individual 
iheep  feparately  ;  but  if  the  head  of  a  family  keeps  hlis 
flock  mixt  with  the  fheep  -  of  his  children,  ^'  in  potejiate 
^*  fairis  exijientcs-,  —  tunc  de  talibus  debet  folvi  decima 
^*  tanquam  de  bonis  ipjius  patrisJ*  This  latter  cafe  feems 
to  be  merely  that  of  a  father  ading  under  th$>  authority  of 
natural  guardian  to  his  children. 

(»)  Degge,  p.  ii.  c.  6.  iR.A.  Baker  v.   Sweet,  3  Burn.  eccL 

646.    See  Latch»  254.    Anon.  1.  474.     Gwill.  826.     Cartheif 

(fl)Wat8,  c.  L.567.  F.N.  B.  V  Edwards. 
XI 8-  {c)  Ibid. 

(^)  I  R,  A.  642.  Wats.  c.  L.        \d)  P.  ii.  c.  6. 

j;66.    Bunb,  90.     GwilL    629.         (r)  Prov.  193^ 

*     ■ 
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Some  (/)  writers  afieit  that  the  tithe  of  wopi  is  to  be 
paid  to  the  tithe-owner  proportionally  for  the  time  th^ 
the  &eep  are  in  the  pariih,  as,  that  he  fhall  have  dght 
pounds  of  wool  in  eighty,  of  forty  fheep,  m  the  parifii  ^ 
whole  year ;  four  poimds  of  wool,  if  they  were  ther^ 
only  half  the  year,  two  pounds,  if  they  were  there  only 
three  months,  and  a  tenth  of  a  twelfth  part  of  the  wool, 
if  they  lay  and  fed  a  fingle  month  in  the  parifh,  for  (^) 
no  fyace  of  time  lefs  than  thirty  days  fuccefliyely,  and  not 
by  intermiflion^  is  to  be  taken  into  the  computation  for  thi|s 
4iviiion  of  tithes  between  differ^t  rectors.  But  (hi) 
^um  on  the  con;trary  ilates,  that  it  is  now  clearly  holdeA 
that  the  tithe  both  of  wool,  and  lambs  ihall  be  paid 
where  the  fheep  are  fliom,  and  where  the  Iambs  iall,  that 
is,  provided  they  be  removed  thither  without  fraud,  and 
there  be  no  equitable  claim  to  any  part  of  tlie  tithes  of  the 
parifh  from  whence  they  came  :  That  thefe  tithes  are  iij 
no  wife  to  bexiiyided,  but  the  whole  are  to  be  paid  where 
they  Iamb,  or  »re  fi^om,  and  an  agiftment  tithe  for  them 
in  every  parifh  where  they  have  been  depaftured,  as  being 
there  unprofitable  cattle,  yielding  no  other  benefit  tq 
thofe  tithe-owners;  and  that  no  regard  is  had  to  the 
^{lin&Ion,  whether  they  have  or  not  continued  for  lefs  thaQ 
a  month  j  for  there  is  the  fame  equity  that  tithes  ihould  be 
paid  for  one  day  as  for  thirty.  But  the  f^me  author 
admits,  that  if  the  removal  of  the  fheep  was  unneceffary 
and  only  a  .  little  before  fhearing,  or  lambing  time,  this 
may  amount  to  fraud,  and  if  it  appears  in  that  light,  tithe^ 
(hall  be  paid  in  the  parifh,  from  which  they  were  thus 
fraudulently  removed.  All  thofe  pofitions  feem  to  be  cor, 
reft,  though  contrary  to  this  writer's  ufual  pradice,  nq 
exprefs  authoiity  is  cited  in  their  fuppprt^     He  fubjoins, 

(/)    God.   Rep.     Can.  462.        {g)  Lynd*  19S     Degg^e;,  p.  xi« 

Wats,  c,  L.  $CG.  c«  6. 

{h)  3  Eccl.  1.  472. 

howeveTi 
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hpwever,  a  cafe  (1)  relative  to  the  queftioa  of  fr^i^^d 

where  the  ewe?  were  kept  by  the  4efen(lwt  ia  the  parilh 

pf  A*  in  which  the  demand  lay,  oU  the  year  imtil  ChrilU 

mas,  when  they  were  ready  to  ^rop  their  lambs^  an4 

then  were  removed  to    the  defendant*^  qwq  laod   iq 

the  pariih  of  B.   where  there  was  a  fmall  mpdu3  ox^7 

for  lambs,  and  there  kept  till  Lady-day  for  cpnvenielu;^ 

of  forage,    as  infifted  on  by  the  defendant,    and  at 

3Lady-day  were  brought  back  to  A.   Two  pf  the  baropf  pf 

the  exchequer  at  firfl  thoyght  it  might  t>e{>roper  to  £N)d  it 

to  an  ifTue  to  try,  whether  the  tranfa£Hon  was  fraudulent  par 

not,  and  whether  this  had  been  the  defendant's  uf\ial  cpurfe 

jDf  hufbandry  \  but  afterwards  they  concurred  in  holding 

that^there  was  not  fufficient  proof  pf  fraud,  and  in  dif« 

mifiing  the  bill.  This  cafe  does  not  amount  to  much,  but  it 

feems  to  imply  as  to  }ambs,  firH  that  they  ar^e  primdfacis^ 

and  regularly  tithable  where  they  are  dropped  ;    and  fe^ 

fondly,  that  if  the  f uggeftion  of  fraud  had  bem  fati$£^£lpri}f 

evinced,  and  the  removal  had  no(  been  plauiibly  accounted 

for,  a  right  would  have  accrued  contrary  tg  the  prim4 

facie  right,  to  the  redlor  of  the  parifh,  from  which  fueh 

fraudulent  reinpval  yfBS  piade;    And  mpreoyer  99  to 

IvpqI,  jiotwithftanding  the  obfervatipn  of  the  original  re^ 

porter,  that  **  the  tithe  of  iambs  muft  be  paid  where  they 

iall,  and  is  not  a  divifible  thing  as  wool  is,"  the  tithe 

of  the   latter  being  due  at  the   (hearing  of  it,  it  may 

b^  better  to  adhere  throughout  to  what  Burp  vouches 

for  the  modern  doftrine  on  the  fubjed,  as  tending  to 

preferve  .  fyftematical  imiformity,  and  to  avoid  embar« 

jraflments, 

m 

pn  a  former  occaiion^  for  the  fake  of  the  general  prin» 

(i)  Bunb.  X39.     GwiU*  647.  B07&  y.  Ellii. 


i^o  law  if  tithit,  Cb.  \^^ 

for  the  mdft  part  under  a  compofition,  the  proda^tionr 
flff  many  inftances  of  the  cuftom  could  not  be  expe&ed  ^ 
that  there  was  a  great  difference  between  a  faifi  for  fubtrac- 
tion  of  tithes,  aild  a  bill  to  eftablifli  a^ciiftom ;  a  farmer  wiU 
not  fet  out  his  tithe  in  a.^ay  that  is  burthenfome  to  him^ 
felf,  without  a  cuftom^  Accordingly^  the  plaintiff  pre- 
tailed  in  obtaining  a  decree  for  an  account  of  thofe  tithes 
^hout  the  hazard,  and  inconvenience  of  refernng  the 
eidflence  of  the  cuilom  to  a  jury. 

It  may  be  recoflefted  from  what  has  been  ftated,^  that 
this  fpecies  of  mixt  tithes  is  required  to  be  fet  out  hf 
the  common  law,  as  it  is  enforced  by  the  ( jr)  ftatiue  of 
Edward  VI.  m  regard  to  al^  tithes  of  the  predial  kind. 
The  common  law  method  then  of  tkhmg  milk  is  thus 
laid  down  :  (x)  ^^  That  if  there  is  no  particular  cuflonr 
««  or  ufage,the  parifhioner  is  ohXig^dejure  to  pay  every 
**  tenth  meal ;  to  milk  the  cows  at  the  ufual  place  of 
f^  milking  into  his  own  pails,  and  the  parfon  is  obliged  ta 
*^  fetch  it  V9^  from  the  milking^place  in  his  own  pail9 
'<  in  a  reafonable  thne ;  and  if  be  doe&  not  fetch  it  away 
<<  before  the  nejct  milking-time,  the  parifhioner  may 
^  juftify  the  pouring  of  the  milk  upon  the  ground,  be- 
<*  caufe  he  then  has  occafion  for  his  own  pails."  And  it 
was  alledged  to  have  been  determined  by  the  whole 
court,  that  the  milk  ought  not  to  be  carried  either  to  the 
church  porch,  or  to  the  parfon^s  houfe,  but  that  it  ought 
to  be  fetched  by  the  parfon.  On  this  laft  point,  as  on 
ether  branches  of  tithe  law,  much  uncertainty  and  flu£hia.» 
tion  of  opinion  have  formerly  prevailed  among  the  judges 
of  the  fuperior  courts.     In  (a)  a  caufe  where  ho  cuflom 

was 

{y)  2  and  3  E.  VI.  c.  T  J.  \a)  Gwill.  527.     IJodJ  v.  In* 

(9;)   Bimb.   73.      Dodfan    t.    gleton.     The  bill  ftated  tti^t  the 

OliTerr  defendant  under  the  colour  oifome 

10 
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tWis  infifted  on  by  either  fide,  aiihough  flightly  men- 
tioned iii  the  bill,  ihe  barons  of  the  exchequer  being 
ikiVided  ki  opihion  upoh  the  queflion,  after  long  delibenu 
fion,  and  much  iu-gument  by  civilians  and  common  lawyers^ 
finally  decreed,  that  the  defendant  for  the  future  (hould 
bring,  or  fend  his  tithe  milk  to  the  church  porch,  to  the  end 
that  the  plaintiff,  or  his  agent,  or  fervant  might  receive  the 
feme  vithoot  coft.  Several  years  after  this  folemn  decifion^ 
We  find  (h)  th^  judges  of  the  common  pleas  declaring 
thiEt  of  cofiimon  right  tithe  of  milk  is  payable  at  the  par^ 
fonage,  or  vicarage  houfe.  Yet  notwithftanding  thefe 
authorities,  the  law  feems  now  clearly  fetded  otherwife.  To 
this  effed  is  a  cafe  (^r)  of  later  date  than  the  two  cafes 
Juft  cited,  where  the  anfwer  ftated,  that  the  plaintiff,  the 
irefior,  having  declared  he  wou}d  not  fend  for,  or  fetch  the 
titiie  milk,  the  defendant  ordered  every  tenth  meal  of  his 
ioijtrs  to  be  turned  upon  the  ground,  it  not  being  ufual  or 
cuftomary  for  the  parifhioners  of  that  parifh  to  carry  theLi^ 
tithe-milk  home  to  the  re£bor,  andthecourt,on  the  authority 
(d)  of  a  determination  above  referred  to,  declared  that 
the  defendant  Qught  to  have  milked  the  tenth  meal  of  his 
cows  in  veffels  of  his  own  at  the  place,  and  in  the  manner 
be  milked,  the  other  nine  meals;  and  that  the  plaiatiff 
OHght  to  have  fetched  it  away  in  his  own  veffels.     And  in 

nvords   in  a  decretal  order  in  a  **  year  rdund,  the  faid  plaintiff  or 

former  caufe  between  himfelf  as  **  his  tithe  gatherer  making  a  de- 

piainti£F)  and  other  perfont  inhabi-  *^  maud  of  the  fame  at  the  rejpecm 

tants  of  the  fame  parifli  defendants  "  ii^  habitations  of  the  /aid  defen*- 

th6  now  defendant  had  not  fint,  **  dants,^* 

vr  carried  the  fame  enfery  tenth  day         {b)  I  Lord  Raym.  129.  Scolei 

or  mealy  at  he  oftght-  to  have  donci^  t.  Lowther. 

^eord/ng'tuthccyfltomoftheparj/b,         {c)  Gwill.  825,      CartliCw  v» 

Thefe   words  were     <*  t}iat  the  Edwards. 

"  defendant  ihall  pay  to  the  plain-  ,     (//)  Bunb.  73.  Dodfon  y.  011- 

'*  tiff  tithe   milk  in  kind  all  the  ver. 

K  2  ajudi- 
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a  judicial  argument  on  a  ftill  more  recent  occafion,  tha 
cUef  baron  cites,  and  feems  to  give  bis  fan£tion  to  a  prior 
adjudication,  (e)  according  to  wbi^b  it  was  holden,  that  of 
common  right,  and  without  a  cuftom,  the  vicar  ought  to 
fetch  the  t^the  milk^ 

•  This  mode  of  determining  the  tithe  of  milk,  namely^ 
by  the  tenth  meal,  appears  to  be  eftabliihed  by  a  feries  of 
authorities,  in  (/)  one  of  which  it  is  added,  that  '*  in 
ail  cafes  where  you  do  not  make  out  fome  cuftom,  you 
muft  pay  according  to  the  canon/*  And  the  meaning  (jg) 
has  been  in  a  decretal  order  ftudioufly  explained  to  pre-* 
vent  poffibiKty  of  doubt,  in  the  following  words ;  "  The 
**  defendant's  whole  tenth  meal's  milk  every  tenth  mom-* 

•  ing,  and  his  whole  tenth  meal's  milk  every  tenth .  even- 
"  ing."  Yet  the  fame  fubjed  afterwards  underwent  much 
difcuffion  in  (h)  a  caufe  comprifing  various  matters ;  but 
in  which  the  manner  of  tithing  milk  was  eonfidered  as  the 
principal,  and  moft  interefting  queftion.  The  defendants, 
the  parifliioners,  profeffed  to  have  duly  fet  out  to  the 
plaintiff,  the  reftor,  for  his  tithe,  every  Jifth  evening  twiealj 
which  they  faid  was  the  tenth  meal,  to  which  the  parfon 
was  entitled.  The  plaintiff,  on  the  other  hand,  contended, 
that  the  tenth  meal's  milk  properly  included  the  two  fuc- 
cefEve  meals  of  the  tenth  day,  and  of  that  opinion  was  the 


(f)  Bedle  v.  Miller,  cited  in 
Erlkine  t.  Ruffle.  Gwill.  969, 
970. 

'  (/)  Bunb.  20.  Gwill.  618. 
Bate  V.  Sprakling.  The  defendant 
had  fet  out  the  tenth  of  each  meal 


fore,  he  was  decreed  to  account* 
Gwill.  1 1 14. 

\g)  Gwill.  529.  in  Dod  ▼.  In- 
gleton.  See  Gwill.  11 12.  3,  4^ 
II 18.  T.    Raym.  277.  S.  C. 

{h)  Gwill.  iioi.— >ii20.  Bof« 


which  was  clearly  wrong,  there-^    worth  v.  JLimbrick. 


court 
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court  of  exchequer  ;  and  after  citing  (/)  numerous  cafes  on 
the  fubjed  (f)  accordingly  declared  the  plaintiff  entitled 
to  the  tenth  morning's  meal  of  milk,  and  the  tenth  even- 
ing's meal  of  milk,  and  ordered  the  defendant  to  account 
for  the  fame  with  cofts.  From,  this  part  of  the  decree 
there  was  an  appeal  to  the.  houfe  of  lords,  where  among 
the  printed  reafons  on  the  part  of  the  appellants,  it  was 
urged,  that  the  mode  of  tithing  eflablifhed  by  fuch  decree 
in  giving  to  the  refpohdent  thp  whole  meal  of  every  tenth 
morning,  and  every  tenth  evening  was  giving  him,  inftead 
of  the  tenth  mea^  the  nineteenth  and  twentieth  meals,  be- 
tween which  there  was  no  more  connexion  than  between 
the  firft  and  twentieth,  and  that  to  deprive  the  fanners  of 
the  whole  milk  every  tenth  day,  would  fubjeft  them  to 
great  hardihip,  and  inconvenience.  Among  the  reafons, 
on  the  other  fide,  the  .fuggeftion  of  inconvenience  was 
fifted  in  detail,  and  fuch  detriment  fhewn  to  be  inconfider. 
able,  though  that  ought  not  to  outweigh  the  juftice  of 
the  cafe ;  that  the  tenth  meal,  and  the  tenth  day  have  been, 
and  ought  to  be  confidered  as  expreflive  of  one  and  the 
fame  idea  ;  and  the  tenth  of  •  the  morning's  milkings 
and  the  tenth  of  the  evenings  milkings  have  conjunftly 
been  confidered  as  the  tenth  meal ;  in  confirmation  of 
which  propofition  reliance  was  had  on  the  expreffions  of 
the  decretal  order  in  another  caufe  above  quoted;  that  the 
produce  of  an  evening's  milking,  was  on  an  average 
throughout  the  year,  at  lead  one-third  lefs  than  that  of 
a  morning ;  what  therefore  had  been  done  by  the  appel- 

'     (1)  But  not  what  it  faid  refpe£l-  if  the  cows  had  been  begun  to  be 

ing  tithe-milk  in  Scolesv.Lpwtbery  milked  in  the  evening,  inftead  of 

Ld.  Raym.  zap,  nor  this  part  of  the  morning,  then  the   tithe -milk 

£rfkine  v.  Ruffle.     Gwill.  961.  would  have  beeq  due  in  the  even. 

(/)  Premifing,  however,  that  it  ing,  and  in  the  morning  of  th  efuc. 

was  by  accident  it  happened  to  be  ceedicg  day.  Gwill.  11  ic, 
.(he  whole  milk  of  the  day,  namely, 

K  3  *   ants 


124  Laws  of  Titba.  Ch.  IV, 

September.  All  the  judges  prefent  concurred  in  opinioa 
that  fuch  a  notice  is  by  no  means  fufScient  to  determine 
fuch  a  contrad,  in  confequence  of  which  the  decree  of  the 
court  of  exchequer  was  reverfed.  But  the  prior  dedfion 
by  that  judicature,  of  the  main  point  as  to  thefe  exotic 
plants  being  eifentially  (r)  liable  to  tithes,  feems  not  to  have 
been  in  any  degree  fhaken  by  the  event  of  the  appeal ;  and 
that  they  are  fubjeft  to  fuch  payment  may,  therefore,  be 
thought  fupported  by  the  authority  of  this  adjudication 
as  well  as  of  fuperior  jre^on,  though  periiaps  it  may  be 
equitable  that  allowances  fhould  be  made  to  the  gardener 
in  refpeftof  theextenfive  and  extraordinary  modes  of  cuU 
tivation,  uniefs  he  can  be  duly  compenfated  by  the  prices  fet 
on  the  nine  parts  deltined  for  fale.  Indeed,  I  believe  it  is 
very  uftial,  todfeveral  book^  refer  to  filch  an  arrangement^ 
from  motives  of  mutual  convenience  an4  moderation,  for 
faicumbents  and  tithe-owners  to  agree  with  the  occupiers 
of  garden-ground  for  a  ftated  compofition  by  the  acre,  or 
the  fike^  So  a  pecuniary  confideration  may  be  due  by 
mimembrial  cuftom,  which  conftitutes  a  modus.  If  (d) 
the  cuftom  is  a  {Parochial  one,  extending  to  gardens  and 
orchards  throughout  the  parifli,  then  the  enlargement  of 
the  ground  fo  caWvated,  or  the  plantation  of  a  new 
orchard  where  fuch  cuftom  prevails,  does  not  make  tithe 
due  in  kind ;  but  it  is  otherwife,  if  it  is  a  fpedal  prefcrip* 
tion  for  any  particular  garden^  or  orchard.  Accorcfingly  i| 
has  been  {e)  ad^dged  liM  fuch  pecuniary  payment  can 
only  be  fbr  ancient  gardens  and ,  orchards,  when  they  are 
fpecificaRy  and  individually  fought  to  be  thereby  d^ 

■ 

{c)  Neither  the  ^xpcnflve,  nor  Wats.  c.  xKx.  f.  447, 

t!ie  very  precarioui  ctiltiTatioir  df  {e)  Btmb.  79.  Pcitot  J*  Mark# 

hops  W8S    eter  iteiBed  a  leafos  iindc,  ched  is  FjunUyn  t*  T1|# 

againft  fubjeAing  them  to  tithes.  Mafter^  &c»  of  St.  Crofs* 

(rf)    3  B«tf»'s  eceL    J.    439, 

^  charged 
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• 

charged  from  tithes  in  kind-  In  tike  maaner,  (/)  where 
it  w^  inlifted  in  anfwer  to  a  demand  of  tithes  of  apples . 
in  kind,  that  they  ought  not  to  be  fo  paid,  for  thitt  a 
modus  of  fourpence  for  every  hogfhead  of  cyder  had  been 
for  time  beyond  memory  paid  to  the  reftor  there,  in  lieu 
of  all  orchard-fruit  growing  within  the  parifh,  the  court 
was  of  opinion  that  the  pretended  modus  or  difcharge  of 
orchard  fruit  not  made  into  cyder  was  a  void  cuftom. 

VII.  Honey  and  wax  of  bees  are  the  laft  articles  which  I 
(hall  here  mention  among  this  clafs  of  predial  tithes,  for 
they  are  fo  ranked  and  denominated  by  (g)  Godolphin, 
(A)  though  they   feem  not  to  fell  exadly  within  the 
definition.    The  (i)  bees  themfelves  are  not  tithable  be- 
caufe  they  dxefera  natura.  But  (y)  the  honey,  and  wax     * 
are  de  jure  tithable  in  kind.     And  (Jc)  the  manner  of 
tithing  them  is  by  the  tenth  nieafure  of  honey,  and  by 
the  tenth  weight  of  wax.    It  is  reafonable  to  imagine,  that 
before  the  importation  and  ufe  of  fugar,  the  encreafe  of 
Englifh  honey  was  more  attended  to  and  ftudied  than  it 
is  at  prefent,  and  that  confequently  this  article  then  formed 
a  coniiderable  objed  in  the  tithing  fyflem.    Tet  I  have 
not  found  its  price  noticed  in  the  (/)  accounts  of  provi- 
(ions  in  the  early  reigns.     But  if  in  this  refpeft  the  eccle- 
(iaftical  revenues  have  fuftained  defalcation,  the  many 
valuable  vegetable  productions  of  novel  cultivation,  un- 
known to  former  ages,  may  be  eftimated  as  forming  a 
more  than  adequate  recompence,  without  fpeaking  of  the 


(/)  Gwill.535.    Edgertony.  447.     3  Cro.  559.     Gwill    50H 

Follett.  Barfootv.  Norton.  F.  N.  B.  iiSi 

[g)  Rep.  Can.  389.  (i)  God.  Rep.  Can.  389. 

{h)  C  xlix.  f.  448.  (/)  CoUeded  at  the  end  of  4if<i 

(i)  1   R.    A.  651.      3  Cit>,  ferent  reigns  i»  Pari.  Kift.  ^LI,. 

404.    Gwill.  501.  Marg.  and  II. 


(j)  I  R,   A.  635,    W.  Jon. 
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general  impravements  in  agriculture,  and  the  much 
larger  proportion  than  in  ancient  times  of  land  in 
tillage. 

I  proceed  now  to  the  coiifideration  of  dthable  matters 
of  the  fpecies  called  ;7u>/ tithes. 

VIIL  Of  this  kind  is  the  important  article  of  milk* 
The  (m)  canon  of  arch-bifliop  Winchelfey,  relatmg  to 
milk,  runs  thus :  ^^  decima  vera  (n)  lailis  et  cafei  de  vaccisy 
et  capr is  prove fUensy  ubi  cubant  et  pa/cuntur^  ibi  folvatur^ 
aUoquinJi  cubant  in  und  parocbid  et  pafcuntur  in  alid  paro^ 
cbid  decima  inter  restores  dividatur  (o)  omnino*'*  Here 
Dr.  Burn  (p)  exprefles  a  doubt  whether,  as  the  law  now 
(lands,  the  cattle  fliall  not  pay  tithes  in  kind,  only  where 
they  are  milked,  and  an  agiftment  tithe  in  the  other 
pariih-  Such  double  tithing,  however,  of  milch-cattle 
feems  at  leaft  not  to  be  warranted  by  the  authority  which 
he  fubjoins,  and  which  is  the  cafe  of  the  parfon  of  Swil- 
lington,  and  an  inhabitant  of  the  adjoining  pariih  of  Kip* 
pax  before  referred  to,  under  the  article  of  agiftment : 
Such  inhabitant  had  carried  the  milk  of  his  cattle  depaf- 
tured  in  Swillington  to  his  houfe  in  Kippax,  and  ufed  it 
there.  It  was  argued  that  if  a  man  has  arable  land  with- 
out a  houfe,  as  was  the  cafe  of  the  party  here,  who  had 
210  houfe  at  Swillington,  he  is  intitled  to  be  difcharged  pf 
the  tithes  of  the  milk,  which  maintains  the  fervants,  who 

» 

(m)  Lynd.  {99.  ''  but  to  infift   upon   iht  whole 

(ff )  **  Siye  Taccarum  five  ovium  **  right  againfl  which  the  cuftom 

**  ttl  capvamm  alionimve  anima-  **  has  not  pFevaxled.''     1   L»ord> 

«*  Cum  de  quibos  colligitur  lac.''  Raymond.  137. 

Itfhi*  200*     But' it  feems  tithe  of        (0)   Non  equaliter  fed  proper. 

cWe- milk  it  only  due  by  cuftom,  for  tionaliter,  Lynd.  1989   but  any 

•  preferiptioQ  to  be  exempt  from  fuch  diviiions . 

p«ym0nt  of  it  ia  good,     i  R.  A.        (p)  3  Eccl.  I.  450. 
tf^  Oiktt.  XXX.  C.5.  «<  This  is 

2  plough 
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plough  the  land,  as  much  as  if  he  had  had  a  houfe,  in 
which  the  milk  was  fpent ;  but  the  court  anfwered,  that  the 
law  was  otherwife,  for  it  is  of  the  fame  nature  with  wood 
that  is  burnt  in  the  houfe^  which  is  exempt  from  tithes 
only  fo  long  as  it  is  fo  confumed.  Such  alfo  is  the  law  in 
refpeft  of  milk,  which  is  difcharged  of  tithes  only  becaufe 
it  is  ufed  in  the  houfe ;  it  was  therefore  refolved  by  the 
whole  court,  that  the  parfon  of  Swillington  fl^ould  have 
tithes  of  the  milk  of  the  milch  cattle  depaftured'  in  his 
own  pariih  ;  but  of  courfe  he  was  not  alfo  entitled  to  aA 
agiftment  tithe,  nor  could  it  be  claimed  by  any  body  elfe> 
confequently  this  cafe  if  intended  to  elucidate  the  doubt 
above  fuggefted  has  not  that  effeft,  nor  have  I  met  wit4i 
any  exprefs  adjudication  as  to  the  tithe  of  milk,  where 
the  cows  have  been  kept  in  one  pariih  and  milked  an 
another :  But  the  following  (q)  decifion  reported  as  ex- 
tra&ed  from  the  decree-book  of  the  court  of  exchequer, 
where  the  cattle  are  ftated  to  be  both  kept  and  milked 
out  of  the  demandant's  parifli,  requires  explanation :  The 
vicar  of  Stepney  fued  among  other  things  for  the  tithes  of 
milk,  declaring  his  readinefs  to  have  accepted  a  fuppofed 
modus  of  fixpence  for  each  cow  in  lieu  thereof :  Th  i 
defendant  not  only  infifled  on  the  modus,  but  further  that 
for  the  cows  he  had  kept  on  a  farm  called  Red  Lion  Farm^ 
being  always  milked  in  Whitechapel^  he  ought  not  to  pay 
tithes,  the  farm  houfe  being  in  the  pariih  of  Whitechapel, 
and  he  having  *paid  tithes  for  them  to  the  re&or  of  that 
pariih ;  yet  the  court  ordered  the  defendant  to  pay  for 
the  tithes  of  all  his  milch  cows,  as  well  thofe  kept  on  Red 
JLion  Farm^  as  thofe  in  the  pariih  of  Stepney j  at  the  rate  of 
fixpence  a  cow  yearly,  although  the  fame  had  been  milked 
ifi  the  pariih  of  WhitechapeL  The  reafons  of  this  judg* 
meat  do  not  appear.    If  the  modus  were  perfonal  as  to 

(f }  GwilL  607.     Wright  y.  Eldertob.  ' 

all 


ia8  Law  of  Tubes.  Ch.  IV. 

all  the  porifhes  keqsing  cows  any  wher^,  k  wduld  have 
inchided  cows  kept  on  a  farm  at  any  diftance,  as  well  as 
^n  a  farm  in  the  adjacent  parilh ;  or  perhaps  the  difficulty 
may  be  folved  by  fuppoiing  that  i^^  Lhr;  Farm  extended 
into  both  pariihes. 

Another  (r)  canon  of  the  fame  archbiihop  has 'the 
following  provifions :  ^'  de  laile  vera  volumusy  quod  decima 
fohatur  dum  duratj  videlkct  de  cafeo  tempore  fuo^  et 
de  laile  in  anttmnoy  et  hyeme :  niji  farochtani  velint 
fr»  falibus  facer e  competentem  redemptionem^  et  hoc  ad 
valorem  decima^  et  commodum  eccleJiaJ*  Herdby,  as 
Degge  (j)  remarks,  the  tithe  of  milk  is  to  be  paid  in 
cheefe,  whilfl  the  pariihioner  makes  cheefe,  at  other  times 
in  kind ;  but,  continues  he,  this  part  of  the  canon  is 
generally  over-ruled  by  the  cuftom  of  the  place ;  for  in 
many  places  they  pay  milk  in  kind  all  the  year,  in  fome 
only  cheefe,  and  in  fome,  neither  milk  nor  cheefe,  but  a 
fmall  rate  inftead  of  either  j  and  the  (t)  cuftom  in  this  as 
in  all  other  tithing  is  to  be  obferved  notwithftanding  the 
canon.  He  adds^  (u)  however,  foon  afterwards,  alluding 
to  the  fame  provincial  conftituticn,  that  where  tithe  milk 
is  paid^  there  no  tithe  cheefe  is  due,  and  fo  vice  verfd^ 
Yet  a  diftin£lion  has  been  taken  between  the  two  articles; 
for  {y)  it  is  laid  down,  that  a  prefcription  to  pay  the  tenth 
cheefe  made  from  May-day  until  the  firft  of  Auguft,  in 
recompence  for  all  tithe  milk  for  the  whole  year,  is  good» 

(r)  Lynd.  194.  [y)  i  Cro.  609.     Aafl/n  v. 

(/)  P.  II.  c.  6.  Lucas.  Mo.  909.     i  R.  A.  651. 

(/)'  But  a  ctxftom,  xnanifeftly  on-  S.  C.     A  fimilar  cuftom  has  been 

reafonabk^  will  ia  this,  as  in  oth«r  declared  void,  but  tbe  terms  of  k 

i&fiaaoea  l»e  difailoivcd.    x  Liord  iaxm  obfcure»   and  no  reafim  ia 

Raymoad^  358.    Hill  v.  Vaux.  given.     GwilL  580.     Liftor  v. 

Shortly  mentioned  G will  1 1 13.  Foy. 

(ti)  Degge»  p.  U,  c.  6t  mtx 
thecnd* 

becaufe 
t 
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becaufe  that  is  the  effe&  of  labour,  and  is  not  due  of  itfelf, 
and  therefore,  it  is  a  good  difcharge :  on  the  other  hand, 
to  pay  the  tenth  quart  of  milk  is  Hot  good,  for  that  is  not 
what  is  due,  milk  according  to  our  law  not  being  tithable  by 
meafure ;  but  the  chief  juftice  held  that  to  pay  the  tenth, 
cjuart  of  milk  at  the  parfonage  houfe,  or  at  any  other  place 
is  good.  In  like  manner,  (w)  if  the  cuflom  be  to  carry  the 
tithes  of  milk,  however,  feparated  from  thfe  nine  parts,  to 
the  parfonage  houfe,  or  to  the  church  porch,  fuch  cuftom 
muft  be  obferved  by  the  parilhioner.  To  (x)  a  bill  filed  in 
the  exchequer  infilling  on  fuch  cuftom  of  carr)'ing  the  tithe 
milk  to  the  church  porch  for  the  ufc  of  the  parlbn,  the 
defendant  by  his  anfwer  ftated,  that  he  had  fet  out  every 
tenth  meal  of  milk  in  clean  pans  or  veffels,  and  that  the 
plaintiff  having  neglefted  to  carry  it  away  in  a  reafonable 
time,  he,  the  defendant,  had  thrdwn  it  upon  the  ground, 
and  he  denied  the  cuftom  alledged,  and  prayed  an  ifTue  to 
try  it.  It  was  propofed,  on  behalf  of  the  plaintiff,  to  read 
depofitions  taken  in  a  former  caufe  between  the  fame 
parties,  which  was  objefted  to,  but  the  objeftion  was  over- 
ruled, the  fame  queftion  being  at  iffue  in  that  caufe. 
Several  witneffes.depofed  in  fupport  of  the  cuftom,  where- 
upon the  chief  baron  declared,  that  it  was  not  an  invariable 
ruleiuft  queftions  of  this  nature  to  refer  themfelves  to  a  jury  ; 
but  only  where  the  matter  is  doubtful,  and  then  take  that 
courfe  in  cafes  both  of  modufes  and  cuftoms.  He  then 
fummed  up  the  evidence  for  the  plaintiff,  which  appears 
very  fatisfaftory  and  convincing  in  proof,  of  the  cuftom. 
Another  of  the  barons  argued,  that  the  pariih  having  been 

{«;)  Bunb.  73   Dodfon  v.  Oli-  Yet  Bunbury's  Report  feems.con. 

ver.  It  appearSyGwill.  623,  S.  C.  finned  in  another  place.    GwiUl 

|blt  the  bill  was  filed  among  other  926.  Carthew  v.  Edwards. 

tbingsfbrtithesof  milk;  but  what  (x)  Gwill.  i04(>.     Morgan  V. 

fell  from  the  Court  relative  there.  Neville. 
to  la  not  mentioned  in  that  report. 


t^o  taw  ^  Tttht,  Cfe.  lV.r 

fbt  the  mdl  {jart  uiuier  a  compofition,  the  produ^tioif 
ef  many  inftances  of  tte  cuitom  could  not  be  ezpefted  > 
that  there  was  a  great  diSierence  between  a  bffl  for  fubtrac- 
t!bn  of  tithes,  aild  a  bill  to  eftabKfli  z,  coftom ;  a  farmer  wilt 
hot  fet  out  his  tithe  in  a-^ay  that  is  bisrthenfome  to  him- 
felf,  without  a  cuftom^r  Ac<x>rdingly,  the  plaintiff  pre- 
^led  in  obtaining  a  decree  for  an  account  of  thofe  tithes 
i^hout  the  hazard,  and  inconvenience  of  referring  the 
ekiftence  of  the  cuftom  to  a  jury. 

It  may  be  recoDefted  from^  what  has  been  (lated^  that 
this  fpecie»  of  mixt  tithes  is  required  to  be  fet  out  by 
the  common  law,  as  it  is  enforced  by  the  (/)  ftatute  of 
Edward  VI.  m  regard  to  ait  tithes  of  the  precMal  kind. 
The  common  law  metbod  then  of  tithing  milk  is  thus 
laid  down :  («)  **  That  if  there  is  no  pardcidar  cuftonr 
««  or  ufage,the  parifluoner  is  obliged  d!fy«r^  to  pay  every 
'*  tenth  meal ;  to  milk  the  cows  at  the  ufual  place  of 
*«  milking  into  his  own  pails,  and  the  parfon  is  obliged  ta 
*^  fetch  it  aiway  from  the  roilking-place  in  his  own  pail^ 
"  in  a  reafonable  thne ;  and  if  be  doe^  not  fetch  it  away 
*^  before  the  nejct  milkmg*time,  the  parifhioner  may 
^  juftify  the  pouring  of  the  mitk  upon  the  ground^  be<» 
^*  caufe  he  then  has  occafion  for  his  own  pails/'  And  it 
was  alledged  to  have  been  determined  by  the  whole 
court,  that  the  milk  ought  not  to  be  carried  (either  to  the 
church  porch,  or  to  the  parfon's  houfe,  but  that  it  o\ight 
to  be  fetched  by  the  parfon.  On  this  lafl:  point,  as  on 
other  branches  of  tithe  law,  much  uncertainty  and  fludhia? 
tion  of  opinion  have  formerly  prevailed  among  the  judges 
of  the  fuperior  courts.     In  (a)  a  caufe  viiere  ho  cuflom 

was 

{y)  2  and  3  E.  VI.  c.  t^.  (a)  Gwill.527.     IJodJ  v.  In* 

{%)   BuDb.  73*      Dodfoa    t.    gleton.    The  bill  ftated  that  the 

OUycTr  defendant  under  the  colour  o^Jome- 

JO 


-  r 
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infift^d  ofi  by  feilh«-  fide,  allhotigh  flightly  men- 
tioned iti  the  ^11,  ihe  barons  of  the  exchequer  bdng 
^ided  ki  opihion  upob  the  queftion,  after  long  delibera- 
iion,  and  much  arguihait  by  civilian^  and  common  lawyers^ 
finally  decreed,  that  the  defendant  for  the  future  (hould 
bring,  or  fend  his  tithe  milk  to  the  church  porch,  to  the  end 
tbit  the  plaintiff,  or  his  agent,  or  ferrant  might  receive  the 
feme  ^thottt  coft.  Several  years  after  this  folemn  decifion^ 
Wfe  find  (bi)  the  judges  of  the  common  pleas  declaring 
that  of  conamoa  right  tithe  of  milk  is  payable  at  the  par« 
fooage,  pr  vicarage  houie.  Yet  notwithftanding  thefe 
audiarities,  the  law  feems  now  clearly  fetded  otberwife*  To 
this  effed  is  a  cafe  (^)  of  later  date  than  the  two  cafes 
juft  cited,  where  the  anfwer  ftated,  that  the  plaintiff',  the 
redor,  having  declared  he  woujkl  not  fend  for^  or  fetch  the 
dtbe  milk,  the  defendant  ord^^  every  tenth  meal  of  his 
eottrs  to  be  turned  upon  the  ground,  it  not  being  ufual  or 
cuftomary  for  the  parifhioners  of  that  parift  to  carry  theii^ 
tithe*milk  home  to  the  re£tor,  andthecourt,on  the  authority 
(d)  of  a  determination  above  referred  to,  declared  that 
the  defendant  pught  to  have  milked  the  tenth  nleal  of  his 
cows  in  veflels  of  his  own  at  the  place,  and  in  the  manner 
he  milked,  the  other  nine  meals;  and  that  the  plaintiff 
ought  to  have  fetched  it  away  in  his  own  vefTels.     And  in 

nuordt  in   a  decretal  order  in  a  "  year  rdund,  the  faid  plaintiff  or 

former  caufc  between  himfelf  as  •*  his  tithe  gatherer  making  a  dc- 

piaintiff)  and  other  perfont  inhabi-  ^'  mand  of  the  fame  nt  the  rej^cc^ 

tants  of  the  fame  pariih  defendants  <'  h'ti^  habitations  of  the  Jaid  defen- 

OtA  now  defendant  had  f^otfint^  <<  dants.^* 

wr  carried  the  fame  gn)ery  tenth  day  {h)  i  Lord  Raym.  129.  Scolei 

or  meal  J  as  he  osghtto  have  done^  V.  Lowther. 

bearding  to  the  evficm  of  the  far j/b,  (c)  Gwill,  Bz6*      Carttew  n 

Thefe   words  were     "  that  the  Edwards. 

"  defendant  ihall  pay  to  the  plain-  ,      [d)  Bunb.  73,  Dodfon  v.  Oli- 

'<  tiff  tithe   milk  in  kind  all  the  ver. 

K  2  ajudi- 
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a  judicial  argument  on  a  fVfll  more  recent  occalion,  tha 
chief  baron  cites,  and  feems  to  give  bis  fan£ti(m  to  a  prior 
adjudication,  (i)  according  to  \rhicib  it  was  holden,  that  of 
common  right,  and  without  a  cuftomy  the  vicar  ought  to 
fetch  the  tithe  milk« 


t  This  mode  of  determining  the  tithe  of  milk,  namely^ 
by  the  tenth  meal,  appears  to  be  eftabliihed  by  a  feries  of 
authorities,  in  (/)  one  of  which  it  is  added,  that  **  in 
all  cafes  where  you  do  not  make  out  fome  cuftom,  you 
muft  pay  according  to  the  canon.'*  And  the  meaning  (jg) 
has  been  in  a  decretal  order  ftudioufly  explained  to  pre^ 
vent  poffibility  of  doubt,  in  the  following  words ;  **  The 
**  defendant's  whole  tenth  meal's  milk  every  tenth  mom- 
•  ing,  and  his  whole  tenth  meal's  milk  every  tenth  even- 

"  iiig."  Yet  the  fame  fubjeft  afterwards  underwent  much 
difcuflion  in  (h)  a  caufe  comprifing  various  matters ;  but 
in  which  the  manner  of  tithing  milk  was  coniidered  as  the 
principal,  and  moft  interefting  queftion.  The  defendants^ 
the  parifliioners,  profeffed  to  have  duly  fet  out  to  the 
plaintiff,  the  reftor,  for  his  tithe,  every  Jifth  evening  mealj 
which  they  faid  was  the  tenth  meal,  to  which  the  parfon 
was  entitled.  The  plaintiff,  on  the  other  hand,  contended, 
that  the  tenth  meal's  milk  properly  included  the  two  fuc- 
cefTive  meals  of  the  tenth  day,  and  of  that  opinion  was  the 


(r)  Bedle    v.  Miller,  cited  in  fore,  he  was  decreed  to  account. 

£r(kine  t.    Ruffle.    Gwill.   969,  Gwill.  1114. 

570.  (g)  GwilL  529.  in  Dod  ▼.  In- 

(/)  Bunb.  20.      GwilL  618.  gleton.     See  Gwill.    11 12.  3,  4* 

Bate  V.  Sprakling.  The  defendant  11 18.  T.    Raym.  277.  S.  C. 

had  fet  out  the  tenth  of  each  meal  {h)  Gwill.  i  loi .— 1 1 20.  Bof« 

which  was  dearly  wrong,  there«»  worthy.  Lixnbrick. 


court 
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court  of  exchequer  ;  and  after  citing  (/)  numerous  cafes  on 
the  fubjed  (J)  accordingly  declared  the  plaintiff  entitled 
to  the  tenth  morning's  meal  of  milk,  and  tbe  tenth  even- 
ing's meal  of  milk,  and  ordered  the  defendant  to  account 
for  the  fame  with  cofts.  From,  this  part  of  the  decree 
there  was  an  appeal  to  the.  houfe  of  lords,  where  among 
the  printed  reafons  on  the  part  of  the  appellants,  it  was 
urged,  that  the  mode  of  tithing  eftabliflied  by  fuch  decree 
in  giving  to  the  refpohdent  thp  whole  meal  of  every  tenth 
morning,  and  every  tenth  evening  was  giving  him,  inftead 
of  the  tenth  mea^  the  nineteenth  and  twentieth  meals,  be* 
tween  which  there  was  no  more  connexion  than  between 
the  firit  and  twentieth,  and  that  to  deprive  the  fanners  of 
the  whole  milk  every  tenth  day,  would  fubjeft  them  to 
great  hardfhip,  and  inconvenience.  Among  the  reafons^ 
on  the  other  fide,  the  fuggeftion  of  inconvenience  was 
fifted  in  detail,  and  fuch  detriment  Ihewn  to  be  inconfider. 
able,  though  that  ought  not  to  outweigh  the  juftice  of 
the  cafe ;  that  the  tenth  meal,  and  the  tenth  day  have  been, 
and  ought  to  be  confidered  as  expreffive  of  one  and  the 
fame  idea ;  and  the  tenth  of  •  the  morning's  milkings 
and  the  tenth  of  the  evenings  milkings  have  conjunftly 
been  confidered  as  the  tenth  meal ;  in  confirmation  of 
which  propofition  reliance  was  had  on  the  expreflions  of 
the  decretal  order  in  another  caufe  above  quoted ;  that  the 
produce  of  an  evening's  milking,  was  on  an  average 
throughout  the  year,  at  lead  one-third  lefs  than  that  of 
a  morning ;  what  therefore  had  been  done  by  the  appeU 

(1)  But  not  what  is  faid  refpeft-  if  the  cows  had  been  begun  to  be 

ingtith^'-milkinScolesv.Lowtber,  milked  in  the  evening,  inftead  of 

Ld.  Raym.  129,  nor  this  part  of  the  morning,  then  the   tithe -milk 

£r(kine  v.  Ruffle.     Gwill.  961.  would  have  been  due  in  the  even. 

(j)  Premifmg,  however,  that  it  ing,  and  in  the  morning  of  th  efuc 

was  by  accident  it  happened  to  be  ceeding  day.  Gwill.  iiic, 
.(1^  whole  milk  of  the  day,  nanoelyy 

K  3  *   ants 
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tfaofe  confumed  in  the  parifhioner's  family,  before  it  ivas 
clearly  fettled,  that  thefe  animals  were  not  generally  tith- 
able  of  common  right.  But  in  the  next  fuceeeding  term 
it  was  agreed  by  the  fame  court,  that  no  tithes  were  due 
for  rabbits  by  the  general  law,  and  only  by  the  cuftom 
of  the  place.  It  is,  theiiefore,  neceifary  for  the  redor 
^rmatively  to  prove  fuch  cuftom  infifted  on  in  his  fa« 
▼our.  This  then  was  (/)  the  third  iifue  in  a  caufe  be- 
fore fpoken  of  refting  on  the  reftor  to  fupport,  and 
which  he  declined  trying,  namely,  whether  by  the  cuf- 
tom of  the  pariih  tithes  were  due  of  rabbits ;  although  the 
Lord  Chancellor,  in  pronouncing  his  decree,  thought,  that 
the  payment  of  a  pecuniary  compofition,  of  which  fome 
proof  was  made,  tended  to  (hew  that  tithes  were  there  duQ 
in  kind,  of  this  fpecies  of  wild  animals^ 

In  another  ^i)  flatement  of  the  fame  caufe  lait  cited^ 
t'he  plaintiff's  counfel  are  reprefented  as  flating  it  to 
be  a  great  queftion,  whether  this  be  a  predial,  mixt, 
or  perfonal  tithe,  adding  that  cuftomary  tithes  are  gene- 
rally deemed  perfonal.  But  if  it  were  requifite  to 
add  another  epithet  to  the  term  *^  cuftomary,"  perhaps 
it  would  proper  to  difcriminate  according  to  the 
nature  of  the  fubjeft  matter,  and,  where  tithes  are  due  of 
things  of  the  fubftance  of  the  earth,  to  call  them  cuftom- 
ary predial  tithes  j  and  where  they  are  payable  of  other 
wild  animals,  as  well  as  of  fifh,  which  are  reduced  into 
manual  poffeifibn  by  fome  labour  of  the  pariihioner,  ta 
denemfaiate  thefe  cuftomary  perfonal  tithes. 

(tf)  Gwill.  840.     Walton  t.        {t\  3  Burn,  e(;cL  I.  453*  ^ 
Tryoiu  < 
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CHAPTER  THE  SIXTH. 

Things  not  Tiihable. 

npTTHES  fliall  not  be  paid  for  hounds  and  the  Hk^' 
A  becaufe,  fays  (a)  Degge,  they  are  things  only  dF 
pleafure.  If  we  trace  this  dodrine  to  its  fource  in  the 
authority  (bi)  cited  by  him,  we  find  it  indeed  argued  In 
the  manner  of  the  year-books,  ^^  that  dogs  and  cats  are 
*•  not  tithable,  for  the  Ipiritual  law  will  not  allow  that 
^^  vermin  Ihould  be  tithes,  for  apes  and  marmofets  are 
^'  but  vermin,  and  if  I  grant  to  a  man  omma  bona  H 
Catalla^  dogs  do  not  pafs."  But  the  (r)  court  in  the 
fame  caufe  confidered  hounds  as  kept  not  for  pleafure 
limply,  but  for  neceifary  ufes,  and  held,  which  was  the 
point  in  debate,  that  an  adion  lay  for  taking  them.  It 
may  then  be  proper  fomewhat  to  qualify  the  reafon,  why 
hounds  are  not  tithable,  by  treating  them  as  ufually,  and 
principally  kept  for  pleafure,  and  amufement.  This  prin- 
ciple applies  to  collections  of  foreign  birds,  and  beafts,  ia 
general  kept  as  matters  of  entertainment,  and  curiofity, 
and  operates  to  render  them  not  tithable,  independently  of 
the  wild  nature  of  moll  of  theiji. 

Subjefl;  to  the  flight  fpecies  of  exception,  perhaps,  all 
the  matters  not  tithable  by  the  general  law,  and  never 
jnade  fo  in  fpecial  inftances  by  the  allegation  and  proof  of 
local  cuftom,  owe  their  exemption  to  one  common  prin- 
ciple; Imean  the  encouragement,  and  improvement  of 

^^i)  P.  ii.  C.I2.  (r)  Ibid*5.«« 

^h^  Yearb.  12.     H.  viii.  ^.  h. 

hufbandry. 


X56  I-afU3  of  Tithes.  Ch,  VL 

hufbandry.  This  is  obvioufly  the  cafe  of  various  articles 
incidentally  and  diflinftly  before  fpoken  of,  and  of  which 
it  is  not  here  intended  to  renew  the  difcuffion ;  for  ex* 
ample,  after-pafture  agiftment  for  beafts  of  the  ploVigh, 
and  wood  ufed  for  ploughbote,  and  the  like,  are  exempt 
from  the  payment  of  tithes,  in  regard  to  all  which  particu- 
lars the  farmer  is  exonerated  by  the  common  law,  and  no 
local  ulage,  in  derogation  of  it,  has,  I  believe,  ever  been 
pretended. 

Another  article  (d)  falling  within  the  fame  reafoning, 
and^diefcription,  is  that  of  headlands,  fometimes  called 
mereSy  balks,  and  butts  in  cornfields  large  enough  only 
tot  turning  the  plough,  for  the  hay  growing  on  which 
no  tithes  are  payable  by  the  general  law  ;  fuch  fpaces 
being  neceffary  in  the  courfe  of  hufbandry,  and  being 
efteemed  part  of  the  ploughed  land,  of  which  the  parfon 
has  the  tithe.  Though  as  to  the  ftatement  (e)  in  one 
of  our  reporters,  that  this  is  the  reafon  of  the 
,  cafe  -in  the  (/)  year-books,  the  fubjed  before  the 
court,  was  not  a  matter  of  tithes,  (of  which  there  is  no 
mention,)  but  a  cuftom  for  turning  the  plough  on  the 
adjacent  headlands  of  another ;  fuch  cuflom  being  alleged 
in  juiHfication  of  a  fuppofed  trefpafs  in  fo  doing. 

But  the  moft  pofitive,  and  dired  encouragement  is  given 
by  the  flatute  (^)  of  Edward  the  fixth,  by  which  it  is  en- 
aded,  that  all  fuch  barren  heath,  or  wafte  ground  not 
difcharged  from  the  tithes  by  ad  of  parliament,  which 
before  that  time  had  lain  barren,  and  paid  no  tithes  by 

{i)  2  Inft.  652.    I  R.  A.  646.  {e)  Lit.  R.  3. 

Lit.  R.  13.    Gwill«427.    Anon.  (/)  Yearb.  22.    E.  17.  8. 

Bunb.  183.  GwiU.  657.  Chapman  {g)  z  and  3.  £.  vi.  c.  13.  j^ ; 
▼•  Bwiow^ 

reafon 
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reafon  of  the  fame  barrennefs,  and  then  wel-e  or  tliereafier, 
Ihould  be  improved  and  converted  into  arable  or  meadow 
ground^  ihould  from  henceforth,  after  the  end  and  term 
of  feven  years  next  after  fuch  improvement,  pay  tithe 
for  the  com,  and  hay  growing  thereon.  The  fe£tion,  im- 
mediately preceding  had  provided,  that  no  perfon  fhould 
be  compelled  to  pay  tithes  for  any  lands  difcharged  there- 
from by  the  la^s  and  ftatutes  of  the  realm,  or  by  any  privi- 
lege, prefcription,  or  compofition  real :  fo  that  (^)all  former 
legal  difcharges  are  preferved.  The  fedion,  immediately 
following  that  firft  above  cited,  ena£b,  that  if  any  fuch 
barren,  wafte,  or  heath  ground  had  before  that  time  been 
charged  with  the  payment  of  any  tithes,  and  ihould  be 
improved  or  converted  into  arable  ground  or  meadow^ 
that  then  the  owners  thereof  ihould,  during  feven  years 
next  following  from  and  after  the  improvement,  pay 
fuch  kind  of  tithe  as  was  paid  for  the  fame  before  the 
faid  improvement;  fo  that,  as  Degge  (i)  obferves^  it 
appears  plainly  by  the  provifo,  to  have  been  the  intent 
of  the  legiflature  only  to  free  the  improved  lands  from 
the  payment  of  fuch  tithes  as  were  produced  by  the 
improvement,  which  muil  be  of  hay,  or  co];;n,  and  no 
other.  ' 

The  terms  (A:)  ufed  to  denote  the  fubjeft  matters  of 
this  a&  of  parliament,  about  ten  years  after  the  pai&ng 
t)f  it,  were  thus  interpreted  in  the  language  of  an 
old  reporter,  namely,  "  !•  barren  ground  is  under- 
"  ilood  by  the  opinion,  and  judgment  of  the  common 
•'  law  to  be  that  whereof  no  profit  arifeth,  or  groweth ; 
««  and  ground,  which  hath  been  flubbed  and  grubbed, 

{h)  Degge,  p.  ii.  c.  19.  {k)  Benb.  8o.    Gwill  131.  m 

(i)  Ibid.  2  laft.  656. 

and 
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^^  and  after  beareth  dther  corn  or  grais,  is  not 
^  barren :  2.  Wajie  ground  is  underftood  fuch  ground 
^  as  no  man  doth  challenge  as  his  own,  or  no  man  can 
^^  tell  to  whom  it  certainly  appertaineth,  and  as  lieth 
^  uninclofedy  and  unbounded  with  hedge  or  ditch ;  but 
^  the  ground  that  lieth  inclofed,  and  hedged  and  ditched 
^  in,  and  the  land  known  is  no  wafte  ground :  3*  beatb 
^  ground  is  underftood  fuch  ground  as  is  difperfed,  and 
^  lieth  as  common."  The  difUnOion  between  the  two 
laft  defcriptions  of  land  is  not  very  obvious. 

;  The  ftatute  in  thefe  provilions  had  a  view  to  the  en- 
couragement of  the  farmer,  and  the  esteniion  of  culd- 
vatioUp  Therefore,  (/)  though  it  contain  no  expreft 
words  of  difcharge  during  the  feven  years,  by  a  reafon- 
Hble  conftru£don  and  intendment  an  exemption  for  that 
period  is  implied.  This  inference  is  indeed  irrefiftible, 
when  we  conneft  the  principal  claufe  with  that  which 
declares,  that  fuch  kind  of  tithes  as  was  paid  before  the 
improvement  Ihould  continue  to  be  fo  immediately  from 
the  time  of  fuch  improvement :  Henee  alfo  it  appears^ 
that  land  (i»)  may  be  barren  vnthia  the  meaning  of  this 
ftatute,  though  it  yield  fome  fruit,  and  pay  fome  tithe 
as  of  wool,  and  lambs.  But  (n)  land  proper  for  agricul. 
ture,  and  not  in  its  nature  barren,  fliall  immediately  pay 
tithe  after  being  converted  into  a  flate  of  tillage*  This 
appears  to  be  fully  fettled  as  the  criterion  ;  according  to 
St  ((?)  Iat6  determination,  where  land,  formerly  part  of  a 
common  depaftured  by  cattle  and  geefe,  being  inclofed, 
drained,  and  converted  into  tillage  without  any  manure^ 

(/)   %  Inft.  6^6.    Degge,  p.  Saunderfon. 
ii.  c.  19.  (»)  2  Inil.  (i;6. 

{m)   a   Inft.  655.     See  Dy.        {0)  Jonet  y.  Le  David.  GvnSL 

170.  6.    GwilL   130.    l^elles  t.  1336. 
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produced  at  the  firfl  a  valuable  ctcf^  of  oafs :  In  that 
cafe  the  court,  after  the  example  of  Lord  Hardwicke  C. 
on  a  (^)  preceding  occafion,  feem  to  conlider  the  quef- 
tion  of  the  natural  barrennefs  of  the  foil,  as  depending 
upon  this  other  queftion,  what  was  neceffary  to  the  firft 
crop  ?  It  is  then  inferred,  that  if  land  will  bear  a  crop 
of  com  without  expence  in  tillage,  it  muft  be  decifive 
that  this  land  is  npt  in  its  nature  barren.  It  was  farther 
argued  in  giving  judgment,  that  inclofure  is  elfential  in 
fome  fitua,tions  to  the  enjoyment  in  feveralty,  without 
being  effential  to  the  fertility ;  and  that  draining  may  be 
a  great  improvement,  rendering  land  more  produdKve, 
which  would  ftill  have  been  productive  without  it :  it  wa$ 
not,  therefore,  becaufe  a  great  expence  had  been  incurred 
by  lucloiing  and  draining  land  without  more,  that  fuch 
land  ihould  be  proteQ:ed  by  the  ftatute.  And  the  impro- 
priator had  a  decree  for  an  account  of  tithes  after  tlie 
fuit  had  been  pending  feven  years,  but  without  cofts. 

In  fome  {q)  cafes,  howe^^er,  where  expences  of  art 
extraordinary  kind  are  neceflkry  to  obtaining  a  firft  crop, 
as  where  a  large  bank  was  to  be  thrown  down  before  the 
plough  could  go  upon  the  lands  in  queftion  ;  or  where^ 
from  the  expofed  fituation  of  the  ground,  no  corrt 
could  grow  there  without  previoufly  incurring  the  ex- 
pence  of  ftone-walls  to  proted  it  from  the  feverity  oJF 
the  climate,  the  hufbandman  has  had  the  benefit  of  the 
ftatute,  thefe  meafures  being  deemed  more  eifential  to 
give  fertility  to  the  foil,  even  than  manure. 

{p)  iVez.  115.     Gwill.  I823.  to  ibid,  1338.  reported  ibid.  1 197. 

la  Stockwell  V.  Terry.  whei-e  the    circumftance  of  the 

(q)    Byron    v«    Lamb,    cited  flone  walls  is  not.ftated;  and  it 

Gwill.  i'33&>  reported  ibid.  1594.  appears  the  queftion  of  barrenncfi 

Hutchins  V.   Maughan/  alluded  within  the  ftatute,  YT^nt  to  a  jory. 

On 
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On  the  other  hand,  it  is  fettled  (r)  by  numerous  autho- 
Aies,  that  land,  where  wood  grew,  or  which  was  full 
of  thorns  and  bufhes  after  it  is  ftubbed,  or  grubbed, 
and  made  meadow,  or  arable,  and  fown  with  com  or 
grain,  (hall  pay  tithe  immediately,  without  deriving  any 
exemption  from  the  (latute.  For  fuch  lands  are  not  in 
their  nature  barren,  but  their  being  unproduftive  is  attri- 
butable to  negligence,  and  ill  hu&andry ;  but  the  cafe 
k  Otherwife,  in  refpeO;  of  lands  rendered  fertile  by 
ibldage,  and  the  various  induftrious  means  of  agriculture, 
by  which  the  foil  is  not  limply  meliorated,  but  eifentially 
changed.  Such  was  the  fcope  of  chief  juftice  Pop- 
ham's  reafoning,  with  whom  the  other  judges  concurred, 
in  the  reign  of  Queen  Elizabeth ;  and  fuch  has  continued 
to  be  the  received  dodrine  as  to  this  point,  amid  the 
fluftuation  of  other  tithe  queftions  to  the  prefent 
time;  for  in  the  laft  of  the  cited  cafes  we  find  Lord 
Hardwicke  exprefling  himfelf  to  the  fame  effeft :  *'  that 
"  land,  if  in  its  own  nature  it  is  fit  for  tillage,  but  by 
^  reafon  of  wood,  or  other  accidental  circumftance,  it 
••  was  not  turned  into  tillage  before,  upon  the  taking 
«  away  of  that  accidental  circumftance,  it  fhall  pay 
**  tithes  prefently,  on  being  turned  to  tillage ;  for 
^*  the  aft  does  not  confider  the  expence,  but  that  you 
*^  may,  by  poffibility,  be  paid,  as  by  the  timber,  under- 
**  wood,  &c.  But  if  afterwards  this  land  will  not  pro- 
^  duce,  unlefs  dunged  or  chalked,  the  court  has  confi- 
"  dered  this  as  evidence  of  its  being  barren  in  its  own. 
**  nature,  and  not  proper  for  com,  without  additional 


(r)  I  Cro.  475.     Gwill.   1P9.  1^9.    Gwill.  649.    Beardmore  ▼. 

Sheringtonir. Fleetwood.  iFreem.  Gilbert,     i    Vez.    115.     GwUl. 

3S5*   Cwill.  562.  Anon.   Gwill.  823.     Stockwell  v.  Terry. 
jj^j.    Gcc   T,  Pearch.     Bunb. 
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**  improvement/'  The  (  x  )  fame  principle,  that  the  ex- 
pence  of  t)ie  imdertaking  is  no  equitable  critexion  for 
a£Fording  the  protefticki  of  the  flatute  to  the  land  im- 
proved, feems  to  have  prevailed  in  other  cafes^  two  pre- 
ceding, and  the  third  fubfequent  to  this  decifion  of  Lord 
Hardwicke,  that  is,  provided  fuch  expence  is  not  incur- 
red as  a  neceflary  means  to  furmount  the  fterility  of  the 
foil,  but  in  the  draining;  fencing,  or  the  like  improve- 
ment df  land  not  naturally  baiTen. 

But  however  uniform  the  fentiments  of  judges  have 
been  in  refpefl:  to  wood-lands  grubbed  up  and  improved, 
in  regard  to  another  defcription  of  ground,  there  appears 
to  have  been  a  difference  of  opinion,  if  we  may  truft  the 
authorities  ;  for  according  to  (f)  one  cafe,  fens  or 
marlhes,  which  are  drained,  are  not  liable  to  tithes 
during  feven  years ;  according  to  two  other  cafes  (a), 
they  arie  liable  to  the  immediate  payment  of  them ; 
and  (y)  if  land  be  overflowed  with  water,  and  after- 
wards drained  by  induftry,  tithes  will  be  payable  imme- 
diately, although  it  had  been  overflowed  from  time  im- 
memorial. Thefe  contradiftions  are  afcribed  to  the 
fame  year,  and,  as  it  feems,  to  the  fame  court ;  but  we 
need  not  hefitate  in  pronoimcing,  that  if  the  fen  or  marfh 
is  naturally  of  a  produftive  quality,  tithes  are  due  imme- 
diately upon  the  draining  and  cultivation :  This  is 
confirmed  by  (w)  a  cafe  in  which  it  was  contended^  that 

(/)    Gwill.  714.    Doylcy  y.  Anon. 

Hornby,      i    RoL  R.   354.     3  («)  i  Cro.  475.     Gwill.  189. 

BuL  165.     Gwill.   1574.     Buck  Sherington  v.  Fleetwood. 

▼.Witt,    GwilL/1336.    Jones  V.  (w)  I   Rol.  R.  354.    3  Bull^ 

Le  David.  165.      Gwill.   1574.      Buck   v, 

(/)  GwilL  13P.  n.  Witt,    GwiU.  ^25.  in  Stockwell 

(11)   Mo.  430.     Gwill.  166.  v.Teny. 
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land  lately  gained  from  the  Severn  fea,  at  the  cofts  of 
the  occupier,  was  not  tithable  within  the  time  limited 
by  the  ftatute :  The  court,  on  the  contrary,  held  this 
land,  not  being  naturally  barren,  to  be  within  the 
meaning  of  the  ftatute.  And  it  was  ftated,  that  if  a  man 
has  a  fait  marlh,  which  has  ufed  to  be  overflowed  by  the 
fea>  and  he  makes  a  fence  againft  that  element,  and 
lays  it  down  in  meadow,  tithes  fhall  be  paid  of  it,  for 
the  land  is  not  of  its  own  nature  barren  ;  barren  land, 
according  to  the  ftatute,  being  fuch  as  will  not  produce 
com  without  extraordinary  manure! 

The  (at)  queftion,  whether  land  is  barren  within  the 
meaning  and  benefit  of  this  aft  of  parliament,  has  been 
determined  to  be  triable  at  common  law,  and  a  prohibi- 
tion was  accordingly  Awarded  to  the  fpiritual  court. 
But  courts  (j)  of  equity,  on  the  fafts  appearing,  before 
them,  of  which  fafts  they  are  judges  as  well  as 
of  the  refult  hi  point  of  law,  have  repeatedly  de- 
cided whether  lands  were  barren,  or  not,  in  the 
fenfe  of  the  ftatute,  without  the  intervention  of  a  jur}^, 
whofe  prejudices  as'  (z)  Degge  on  this  occafion  in- 
timates, are  by  nb  means  favourable  to  the  rights  of  the 
church. 

If  (a)  lands  were  barren  heath,  ex  wafte  grouncf ,  at  the 
fime  of  pafTmg  the  aft,  and  were  improved,  and  enjoyed, 
or  might  have  enjoyed  the  benefit  of  this  law,  and  after- 
wards relapfe  into  their  priftine  barrennefs,  the  occupier 


(j»)  I  Kcb.  253.     Anon-  "rid,  1594.     Byron  v.  Lsonb* 

(jr)  Gwill.  823.     Stockwell  v.         {«)  P.  ii^  c.  19. 
Terry,  1336,    Jones  t.  Le  Da-      *  {a)  Ibid^ 
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of  fuch   lands   cannot  claim  the  benefit  of  the  ftatute 
upon  a  fecond  im{>rovement. 

Laftly,  it  may  be  remarked^  that  (Ji)  as  one  claufe  of 
the  ftatute  requires  payment  only  of  the  tithes  of  com 
and  hay  aftet*  the  feven  years;  and  as  another  claufe 
provides  only  for  the  payment  of  fuch  kind  of  tithe  as 
was  paid  before  the  improvement,  for  the  feven  years 
next  after  the  improvement,  without  exprelsly  directing 
other  tithes  than  thofe  of  com  and  hay,  to  be  paid  after 
the  feven  years ;  a  difcharge  might  be  inferred  of  all 
other  tithes,  except  of  com  and  hay,  after  the  ej^- 
jriration  of  the  feven  years.  But  to  this  it  is  anfwered, 
that  there  being  feveral  ftatutes  enabled,  and  received 
canons  in  force  for  the  due  payment  of  tithes,  and  no 
negative  words  in  the  law  of  Edward  the  fixth,  it  (hall 
not,  by  implication,  abrogate  thofe  prior  inftitutions  to 
the  prejudice  of  the  church* 


I  (*)  I^egge.  p.  ii.  c.  19. 
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diofe  confumed  in  the  parifhioner's  family,  before  it  was 
clearly  fettled,  that  thde  animals  were  not  generally  tith* 
able  of  common  right.  But  in  the  next  fucceeding  term 
it  was  agreed  by  the  fame  court,  that  no  tithes  were  due 
for  rabbits  by  the  general  law,  aiid  only  by  the  cuftom 
of  the  place.  It  is,  therefore,  neceflary  for  the  redor 
^rmatively  to  prove  fuch  cuftom  infifted  on  in  his  fa* 
vour.  This  then  was  (/)  the  third  iffue  in  a  caufe  be- 
fore fpoken  of  refting  on  the  reftor  to  fupport,  and 
which  he  declined  tr^g,  namely,  whether  by  the  cuf- 
tom of  the  parifh  tithes  were  due  of  rabbits ;  although  the 
Lord  Chancellor,  in  pronouncing  his  decree,  thought,  that 
the  payment  of  a  pecuniary  compofition,  of  which  fome 
proof  was  made,  tended  to  fhew  that  tithes  were  there  du^ 
in  kind,  of  this  fpecies  of  wild  animals^ 

fii  another  (f )  ftatement  of  the  fame  caufe  laft  cited, 
tW  plaintiff's  counfel  are  reprefented  as  flating  it  to 
be  a  great  queftion,  whether  this  be  a  predial,  mixt, 
or  perfonal  tithe,  adding  that  cuftomary  tithes  are  gene- 
rally deemed  perfonal.  But  if  it  were  requifite  to 
add  another  epithet  to  the  term  *'  cuftomary,"  perhaps 
it  would  proper  to  difcriminate  according  to  the 
nature  of  the  fubjeft  matter,  and,  where  tithes  are  due  of 
things  of  the  fubftance  of  the  earth,  to  call  them  cuftom- 
ary predial  tithes ;  and  where  they  are  payable  of  other 
wild  animals,  as  well  as  of  fifh,  which  are  reduced  into 
manual  poffeiEbn  by  fome  labour  of  the  pariihioner,  ta 
denominate  thefe  cuftomary  perfonal  tithes. 

(i J  Gwill.  840.     Walton  v.        {t\  3  Bum,  egcl.  I  453*  ^ 
Tryoxu  < 


i 


(    ^S5   3 


CHAPTER  THE  SIXTH. 
Things  not  Tithabte. 

nrTTHES  (hall  not  be  paid  for  hounds  and  the  Hke^' 
-^  becaufe,  fays  (a)  Degge,  they  are  things  only  of 
pleafure.  If  we  trace  this  dodrine  to  its  fource  in  the 
lauthority  (Jf)  cited  by  him,  we  find  it  indeed  argued  In 
the  manner  of  the  year-books,  **  that  dogs  and  cats  are 
^*  not  tithable,  for  the  fpiritual  law  will  not  allow  that 
vermin  Ihould  be  tithes,  for  apes  and  marmofets  are 
but  vermin,  and  if  I  grant  to  a  man  omnia  bona  H 
Catalla^  dogs  do  not  pafs."  But  the  (r)  court  in.  the 
fame  caufe  confidered  hounds  as  kept  not  for  pleafure 
limply,  but  for  necelTary  ufes,  and  held,  which  was  the 
point  in  debate,  that  an  adion  lay  for  taking  them.  It 
may  then  be  proper  fomewhat  to  qualify  the  reafon,  why 
hounds  are  not  tithable,  by  treating  them  as  ufually,  and 
principally  kept  for  pleafure,  and  amnfement.  This  prin- 
ciple applies  to  coUedions  of  foreign  birds,  and  beafb,  ia 
general  kept  as  matters  of  entertainment,  and  curiofity, 
and  operates  to  render  them  not  tithable,  independently  of 
the  wild  nature  of  moft  of  theiji. 

Subjed  to  the  flight  fpecies  of  exception,  perhaps,  aQ 
the  matters  not  tithable  by  the  general  law,  and  never 
jnade  fo  in  fpecial  inftances  by  the  allegation  and  proof  of 
local  cuftom,  owe  their  exemption  to  one  common  prin- 
ciple j  Imean  the  encouragement,  and  improvement  of 

* 

^/i)  P.  ii.  c.  12,  (<r)  Ibid»5.a. 

\h)  Ycarb.  I2.    H.  yiii.  4*  b,« 
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of  never  having  paid  thefe  tithes,  and  from  fuch  non-pay-r 
ment,  he  'wilhed  the  Court  to  prefume  a  grant  or  convey- 
ance of  thefe  tithes  from  the  lay  impropriator :     The 
Court  declared  it  was  clear,  that  againft  an  ecclefiaftical 
reSor  this  defence  could  never  be  fet  up  in  any  ihape  j 
whether  a  lay  impropriator  could  have  the  fame  benefit 
vr2S  at  firft  doubted  j  but  that  point  feemed  at  reft,  three 
fucceffive  decifions  upon  it  having  fuHy  eftablilhed,  that 
there  is  no  diflference  between  a  lay,  and  an  ecclefiaftical 
reftor.   Yet,  notwithftanding  thefe  adjudications,  (A)  more 
recent  authorities  appear  to  have  rendered  it  fomewhat 
queftionable,   and  unfettled,   whether,  where  the  tithes 
are  not  claimed  by  a  Spiritual  reSor,  but  have  devolved 
to  ecclefiaftical  corporations,    who  might  have  aliened 
till  ^eftrained  by  ftatute,  or  to  lay  impropriators,  or  their 
^  leflfees,  a  grant  or  releafe  of  fuch  tithes  may  not,  under 
the  circumftance  of  conftant  non-payment,  be  prefumed. 
For  in  the  latter  of  thefe  cafes,  it  was  thus  reafoned  hy  the 
court,  that  the  negative  propofition  would  proceed  on  the 
grotmd,  that  a  l^y  reftor  who  can  convey,  contra&,  and 
diminiih  his  right,  which  a  fpiritual  reclor  is  incapable  x)f 
doing,  is  not  to  be  barred  from  his  right  to  any  particu-? 
lar  tithe  by  length  of  time,  or  the  circumftances  attend- 
ing the  receipt  of  his  other  tithes :  Lord  Loughborough  C, 
declared  his  reluftance  to  go  to  that  extent ;  yet  his  final 
determination  has  fuch  an  afpeft.    For  on  looking  into 
the  cafe  before  cited,  negativing  the  effedt  of  presump- 
tion   arifing  from    non-payment,    though    his  lordfhip 
exprefsly  ftated,  he  did  not  agree  with  it ;  yet  he  refufed 
to  compel  a  purchafer  to  take  a  title  to  land  as  exempt 
ffom  tithes  in  the  face  of  that  decifion,  or  to  decree  hin^ 

tt)  GwiU,  1513*  OzendenT*  Skinner.  Gwill.  i62p>  Rofe  v.  Calland« 
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to  enter  into  a  lawfuit.     As  (i)  to  the  principle  that  a 
tayman  is  incapable  of  tithes  in  pernancy,  and  that  a 
grant  of  tithes  to  him  is  void ;  if  not  from  the  difability 
of  the  grantee  to  take,  from  the  impropriety  of  the  thing 
grsmted,  this  particular  argument  may  be  thought  to  have 
*  loft  its  force  againft  prefuming  a  nonrapparent  deed,  fince 
tithes  are  daily  conveyed  from  perfon  to  perfon,  (k^  and  it  is 
no  longer  neceffary  to  derive  the  title  to  them  from  one  of 
the  diflblved  monafteries.     And  where  there  has  been  an 
aftual  pernancy  of  tithes  by  lay  men  under  conveyances,, 
as  lay  property  for  a  long  period  of  time,  courts  of  equity 
will  not  afford  their   aid  to   difturb  fuch   a  poffeflion. 
Thus  where  in  anfwer  to  a  Hill  for  an  account  of  tithes, 
the.  defendants  deduced  their  title,  but  without  (hewing  its 
original  commencejnqnf,  to  two-thirds  of  the  tithes  of 
the  manor  in  queftion,  from  the    time  of  Henry  the 
eighth,  accompanied  with  evidence  that  thefe  lands  paid 
only  one-third  of  the  tithes,  that  is,  a  thirtieth  part  of  the 
produce  to  the  rector,  and  were  therefore  called  thirtiethable 
lands,  the  reftor  never  receiving  more  than  one-third,  the 
lord  of  the  manor  receiving  the  other  two-thirds,  and 
letting  fome  farms  with  thofe  two-thirds  to  the  occupiers  ^ 
the  bill  was  difmiffeii,  and  with  cofts  againft  the  plaintiff 
the  purchafer  of  the  advowfon,  being  alfo  leffee  of  the  tithes 
who  was  affeded  with  notice  of  what  he  in  faft  <was  pur- 
chafmg  (/).   I  fliould,  therefore,  rather  afcribe  the  general 
maxim,  that  a  prefcription  de  non  decimando  is  not  allow- 
able againft  a  fpiritual  reftor,  to  the  great  danger  accruing 
to  the  church  from  the  oppofite  doftrine,  and  fliould  refer 
the  comprehenfion  of  lay  impropriators  within  the  rule 
to  the  principle  of  uniformity,      I  have  dwelt  the  longer 
on  thefe  matters  as  being  very  important,  and  becaufe  as 

(/)  Com.   R.    649,    650.  (/).  2  Vef.  Juar.   62^.     Gwill. 

Gwill.  76Z,  3.  H30'     Strutt  V.  Baker, 

(i)  Chap.   II.  anU, 
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to  lay  impropriators  the  fubjeA  may  be  confidered  as  in- 
volved in  fome  doubt. 

A  prefcription  ftrengthens  all  other  titles ;  hut,  generally 
fpeaking,  is  of  ^  no  force  when  pleaded  in  difcharge  of 
tithes ;  becaufe  the  law  prefumes  that  a  layman  could  not 
be  abfolutely  difcharg^d  without  the  confent  of  the  par- 
fon,  the  patron  and  the  ordinary,  and  then  alfo,  as  I 
have  before  obferved,  the  grant  of  fuch  difcharge,  or  ex- 
emption  muft  appear  (ni). 

It  is  not,  however,  univerfally  true  that  prefcriptions  de 
nan  decimando  2xe,  illegal.  The  prerogative  of  the  croAvn,  the 
rights  of  fpiritual  j>erfons  in  that  charafter,  and  the  cafe 
of  diffolved  monafteries  form  important  exceptions  to  the 
maxim ;  and  are  all  referable  to,  or  at  leaft  confident 
with  the  principle,  that  ecclefia  decimas  non  Jhhit  eC' 
ckfta  (ji). 

I.  With  refpefl:  to  this  prerogative  of  the  crown,  the 
kir)(T  IS  merely  capable  of  prefcribing  in  non  decimando : 
'  without  any  prefciiption  fufficiently  proved,  either  exprefe 
or  implied,  crown  lands,  although  demefne,  are  not  dif- 
charged  from  tithes  (^).  This  capacity  of  the  king's  pre. 
fcribing  in  non  decimando^  refults  from  his  being  perfona 
mixiaj  from  his  being  invefted  with  the  fupreme  ecclefiafti- 
pal  juiifdidUon  as  well  gis  with  the  firft  civil  magiftracy  of  the 
realm  (p).  This  privilege,  although,  generally  fpeaking^ 
perfonal  in  the  king,  extends  to  his  leffee  for  years,  or  at 
Vill,  for  the  polfeilion  of  fuch  tenant  is  in  point  of  law,  the 

(m)  Hicks  V.  Woodefon,  G^ill.  {o)  Compoft  v<               GwiB^ 

550.      Sladc    V.   Drake.      Hob.  514* 

?95.  GwiU.  385.  389t   Jennings  (j>)  Earl  of  Hertford  v«  teec  h 

V.  Lettis..    Gw  r.  952.  Gwilli  494, 495f 

In)  t  Woodd.  Viiu  L.  c^^^ 
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pofleffibn  of  the  landlord ;  and,  therefore,  fuch  leflee  of 
the  crown  may  alfo  be  difcharged  from  tithes  by  a  prefcrip* 
tion  de  turn  decimando  in  the  king  and  his  fumers  (jj).  If 
the  law  were  different,  this  royal  privilege  would  in  a  great 
meafure  be  nugatory ;  fince  the  king  cannot  cultivate 
his  lands  himfelf ;  but  it  extends  to  fuch  leffee  for 
years,  or  at  will  only.  If  the  crown  alien  the  free*^ 
hold  of  the  land  fo  exempt,  the  patentee  fhall  pay 
tithes,  and  the  prefcription  is  for  ever  extinguifhed^ 
although  the  fame  lands  Ihould  return  to  the  crown 
again  by  efcheat,  or  forfeiture  (r)« 

II.  So  all  ecclefiaftical  perfons,  as  biihops,  deans,  pre* 
bendaries,  parfons,  and  Vicars,  are,  as  formerly  was  the 
cafe  of  abbots,  and  priors,  exempt  from  tithes  in  refpefl  of 
lands  which  they  hold  in  their  fpiritual  charader.  A 
bilhop  fliall  not  pay  tithe  out  of  lands  which  are  parcel  of 
his  bilhoprick.  The  re&or  fhall  not  pay  tithes  to  the 
vicar >  nor  i  converfo  ;  and  fo  in  cafe  of  lands  belonging  to 
a  biihoprick,  and  confequently  held  difcharged  of  tithes^ 
which  were  conveyed  to  a  layman,  and  afterwards  recbn« 
Veyed  to  the  biihoprick,  the  prefcription  von  decimand§ 
was  held  to  be  revived :  Unity  of  poffcflion  will  not  ex- 
tinguifh  it,  nor  a  releafe  of  all  the  right  to  the  knd  (x). 

The  lefiees  of  fpiritual  perfons,  although  fuch  lelfees 
be  laymen,  may  alfo  be  difcharged,  if  a  prefcription  com* 
prehending  them  be  alledged,  and  proved.  A  bifliop  may 
prefcribe  in  non  decimanddy  in  regard  to  lands  part  of  his 

(^)  Williamd  y.  Pctchy,  Com^  Gwill.  514.     GM,  673,    Boh^ 

Dig.  Tit.  Difmes  (E.2.)    Scd  282,  283. 
▼id  Gwill.  184.  (/)    Biftiop    of     Lincoln     ▼• 

(r)  Earl  o^Hertfordv.  Leech,  Cooper,     Cro.  EUz  216.  GwilL 

Crwillf  486*     CoinjK)(t  v«  163* 

^  '    bifliop- 
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biihoprick,  for  himfelf,  and  his  farmers  (/). '  His  copy- 
hold)  or  cuftomary  tenants  may  have  the  benefit  of  a 
fimilar  prefcription  («).  For  thefe  fpiritual  leffors  are 
prefumed  to  derive  the  advantage  of  fuch  exemp- 
tion by  the  refervarion  of  higher  rents,  or  the  ac- 
ceptance of  larger  fines.  The  exemption  therefore 
k  confonant  to  the  principle  I  have  juft  expreffed, 
that  ecclejla  decimas  non  folvit  ecclejia.  But  this  privilege 
does  not  extend  to  churchwardens  in  regard  to  lands 
fettled  for  the  repairs  of  the  church  (v).  And  if  a  reSor 
demife  his  glebe  free  from  all  exadtions,  yet  he  is  intitled 
to  the  tithes  of  it  from  his  own  tenant  (w).  So  if  he 
keeps  the  glebe  in  his  own  hands,  and  fow  it  with  com, 
and  die  before  feverance,  hjp  executor,  or  vendee,  in  cafe 
he  had  fold  in  his  life-time,  mufl  pSy  tithe  to  the  fucceed- 
ing  incumbent  (jc).  So  if  he  leafe  his  redoiy,  referving  the 
glebe  lands,  he  fhall  pay  tithes  in  refpefik  of  them  to  his 
leflTee.  But  if  the  vicar  be  fpecifically  endowed  of  the 
fmall  tithes  of  the  glebe  lands  of  the  paribnage,  he  will 
be  intitled  to  them,  although  fuch  glebe  be  in  the  hands 
pf  the  appropriator  (  y"). 

• 

A  county,  or  a  hundred,  or  any  well  afcertained  pre- 

cin£l  may  prefcribe  in  non  decimando  (s).     But  this  pro- 

pofition  muft  be  underflood  with  various  qualifications, 

and  as  not  infringing  the  general  principle,  that  a  lay* 

V   (/)  J  R.  A.653.     Dcg.  p.  ii.  (w)  Wats.  C.  L.  403    Ed. 

c.  16.  Wright  v..  Wright,  GwilL  1701.  Sav.  3.  Mo. 910.  Cro.Eliz. 

167.     See    Benning    v.    Douce^  479. 578. 

G will.  622,  \x)    Wats.  403. 

(i)  Crouch  V.    Fryer,      Cro.  {y)  Gibs.  661.    Deg.  p.  ii.  c, 

Eliz.  784.  Gwill.  218.  2  Wood-  2. 

aes.,Lea.  102.  in  note.    Stephen-  (z)  3  Burn,  Ecch  1.  5th  Edit, 

fon  V.Hill,  Gwill.  894.  413.  Hicks  v.  Wpodefon  4  Mod. 

(«)  X  R,  A.  653.  336i  Gwill,  550. 
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man  (hall  not  prefcribe  in  non  decimando.  Such  pre* 
fciiption  fhall  be  allowed  only  in  cafes  of  articles  tithable 
by  cuftom  (a)  \  but  not  in  refpeft  of  things  tithable 
-  of  common  right :  And  the  ground  of  the  diftin£tion 
is  this,  that  in  refpect  to  things  tithable  by  cuftom,  fucb 
diftriflts  may  fo  prefcribe,  and  be  difcharged,  unlefs 
the  exiftence  of  a  cuftom  derogatory  to  the  anpient  and 
ordinary  right  of  exemption  be  proved;  but  with 
regard  to  articles  tithable  de  jure^  it  were  incongru- 
ous to  fay,  that  fuch  diPcrifts  fhould  be  capable  of  pre* 
fcribing  in  non  decimando  in  thofe  inftances,  in  which 
the  individuals  of  whom  it  is  compofed,  have  no  fuch 
privilege  {bl).  Nor  fhall  thefe  diftri£ls  plead  a  cuftom  for 
an  abfolute  difcharge  of  their  lands  from  the  paymeiil 
of  all  tithed  without  any  fubftitution  j  a  fufEcient  mainte- 
nance muft  be  left  to  the  parfon  {/).  A  claim  of  fuch 
exemption  may  be  alfo  invalid  in  refpedl  to  the  territory 
to  be  covered  by  it,  and  was  fo  decided  in  a  recent 
cafe  (i)  where  it  extended  to  certain  pariflies  enumerated 
in  the  anfwer,  which  had  not  any  common  denomina^- 
tion,  or  any  mark,  by  which  they  could  be  confidered  as 
a  diftind  and  feparate  diftria,  - 

III.  The  laft  fpecies  of  exception  to  the  rule  that  a 
layman  cannot  prefcribe  in  non  decimando  exifts  in  refped 
to  eftates  which  formerly  belonged  to  religious  houfes  (e). 
All  abbots,  and  priors,  and  other  chief  monks  were 

la)^  Wooddes.   Le6^.  99.  2  607.  in  not,  Ruflel  v. '  Partridge, 

Salk.  655,656. 1  LordRaym.  137.  Gwill.  270. 

{b)  2' Salk.  655.  LordRaym.        {d)  Naglc    v.    Edwards,      3* 

187.  Gibs.  674.    Smitk  v.  John-  Anftr.  702.  Gwill.  1442. 
fon,    Gwill.  606.  (i)  3  Bum.  EccL  1. 5th  Edit. 

(f }  Lord  Raym.  187.  Hicks,  394.  404. 
f .  Wpodcfpn,  Gwill.  550.  Gwill. 
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originally  fubjeft  to  the  payment  of  tithes,  as  well  as  other 
perfoos,  until  pope  Pafcal  the  fecond  exempted  gene- 
rally all  the  religious  orders  from  the  payment  of  tithes  in 
refpeft  of  lands  in  their  refpecHve  poffeffion  ;•  or  as  it 
was  expreffed  dum  propriis  nianibus  excoluntur.  This 
general  difcharge  continued '  to  exiil  until  the  time  of 
king  Henry  the  fecond,  wh«i  pope  Hadrian  the  fourth 
reftrained  it  to  the  three  religious  orders  of  Ciftercians> 
Templars,  and  Hofpitallers  ;  in  whofe  favour  the  fame 
exemption  was  eftablifhed  by  the  general  coimcil  of  the 
realm.  Thefe  conftituted  the  orders,  which  are  common- 
ly called  the  privileged  orders,  fince  they  were  intitled 
ratione  ordinh  to  the  privilege  of  being  difcharged  from 
tithes  of  lands  in  their  own  occupation. 

This  privilege  of  exemption  pope  Innocent  the  third, 
in  the  year  1 198,  by  a  bull,  or  decretal  epiftle,  attempted 
to  extend  to  the  order  of  Premonftratenfes ;  and  although 
fuch  privilege  appear  by  the  (/)  ledger  book  of  the  abbey 
of  Cockerfand  belonging  to  that  order,  to  have  been  al« 
lowed  in  the  1 2th  year  of  the  reign  of  Edward  the  third, 
and  a  definitive  fcntence  given  accordingly ;  and  although 
(^)  Seldcn  exprefsly  mention,  that  they  .are  exempted 
by  that  bull  for  lands  of  their  own  culture,  yet  it  is  now 
clearly  held,  that  the  bull  did  not  exempt  that  order 
from  the  payment  of  tithes  of  lands  in  their  own  occu* 
pation,  unlefs  it  were  received,  and  allowed  in  England. 
But  the  lxx)ks  are  filent  as  to  the  allowance  of  this 
privilege  to  the  order  of  Premonftratenfes,  and  confe- 
quently  a  title  to  hold  lands  difcharged  from  the  payment 
of  tithes,  either  abfolutely,  or  while  in  the  manurance  of 


(/)  Sec  Gvrill»409.       if)  Seli  JJift.  pf  T.  c.  ly  p.  406. 
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the  owners  of  the  inheritance  cannot  be  derived  under 
that  order  (ib). 

All  fpiritual  perfons,  or  corporations,  neyerthelel% 
were  capable  of  having  their  lands  totally  difcharged  of 
tithes  by  various  other  modes,  as  by  real  compofition ;  by 
the  pope's  bull  of  exemption,  if  recognized  by  the  laws 
of  England }  by  prefcription,  having  never  been  liable  to 
tithes  in  confequence  of  having  always  been  in  fpiritual 
hands. 

But  the  council  of  Lateran,  in  the  year  1 2 1 5,  which 
was  a  general  law  received  in  England  (/'),  farther 
reftrained  the  exemption  of  religious  houfes  from  the 
payment  of  tithes  to  thofe  lands,  of  which  they  were  ia 
poflefiion  before  that  coundL 

The  Ciftercians,  however,  in  a  courfe  of  time,  evaded 
this  laft  mentioned  reftridHon  by  procuring  papal  bulls  to 
exempt  their  lands  alfo  which  were  leafed  in  fiirms.  To 
obviate  this  praftice,  the  ftatute  of  the  2d  of  Henry  the 
fourth,  c.  4.  was  palTed,  by  which  it  was  enadfced,  that 
all  perfons  of  that,  or  any  other  order,  religious  or 
fecular,  who  ihould  put  fuch  bulls  in  execution,  or 
(hould  from  thenceforth  purchafe  fuch  bulls,  or  by  colour 
thereof  (hould  take  advantage  in  any  manner,  (hould 
incur  the  penalties  of  a  praemunire  (i()» 

•  Thus  the  ftatute  operated  to  prevent  them  from  pur- 
^afmg  any  fuch  exemptions  in  future,  but  left  their 

{h)  Townley    ▼.    Tomlinfony     Hardr.  roi.  G will.  502,  ' 
QwiU.  1004.  (i)  3  Burn.  £ccL  L  403.  5th 

(i)    Stavely    t.     UUithoro,    edit.         ; 

8*       ^  privi- 
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privileges  untouched  as  they  exifted  before  it  paflfedj 
applicable  to  fuch-  lands  only,  as  fuch  religious  per- 
fons  were  poflefled  of  prior  to  the  Lateran  council 
juft  referred  to  :  But  after  that  council,  they  obtsuned 
many  lands  which  confequently  were  not  exempted. 
To  thefe  reftraints  impofed  by  the  council  of  La- 
teran, and  by  the  ftatute  of  the  ad  of  Henry  the 
fourth  fucceeded  another,  arifing  from  the  operation 
of  the  ftatute  of  ctyth  of  Henry  the  eighth,  c.  28.. 
By  that  ftatute  various  abbeys,  or  religious  bodies 
were  diffolved,  and  the  difcharges  and  exemptions  of 
their  lands  from  tithes  expired  and  vaniflied  with 
the  fpiritual  bodies,  to  which  they  were  annexed  (/) : 
and  their  lands,  therefore,  became  tithable.  But  this 
confequence  was  obviated  in  refped  of  fuch  abbeys  and 
religious  houfes  as  were  diffolved  by  the  ftatute  3 1  ft  of 
Henry  the  eighth,  c.  13.  by  which  it  is  enafted,  that 
all  perfons  who  fliould  come  to  jthe  poffefTion  of  the 
lands  of  any  abbey  thereby  diffolved  (w),  fhould  hold 
them  free  and  difcharged  from  tithes,  in  as  large  and 
ample  a  manner  (ri)  as  the  abbeys  tliemfelves  had  former- 
ly held  them :  And  after  a  difference  of  opinion,  it  feems 
to  be  fettled,  that  the  poffeiBons  of  the  order  of  St.  John  of 
Jerufalem,  which  came  to  the  crown  by  the  ftatute  of 
3ad  of  Henry  the  eighth,  c.  24.  are  exempt  from  the 
payment  of  tithes,  by  force  of  the  protedion  of  the  ftatute 


(/)  Slade    Y.    Dntkcy     Hob.  and  capable  of  being  difcharged 

295.     Gwill.  390.  of  tithes.   Appendix. 

(m)  See  catalogue  of  the  monaf-         (n)  Hankef  v.  Gaj;,    Bu|^. 

teriea  of  the  yearly  value  of  260I.  37.     Gwill.  619. 
diffohedby  Sut.  31  Henry  VIII. 
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of  3 1  ft  of  Henry  the  eighth,  in  the  hands  of  the  king 
and  his  grantees  {o\ 

From  this  provifion  arofe  a  new  fpeci^s  of  difcharge 
unknown  to  the  common  law,  the  unity  of  the  pof- 
feflion  of  the  parfonage,  and  land  tithable  in  the 
fame  perfons ;  for  if  the  monaftery  at  the  time  of  the 
diffolution,  were  feifed  of  the  lands  and  redory,*  and 
had  paid  no  tithes  in  refpeft  of  them  within  the  memory 
of  man,  fuch  lands  (hall  now  be  exempted  from  the  pay- 
ment of  tithes,  on  the  ground  of  a  (ji)  perpetual  unity  of 
poffeffion,  in  contemplation  of  law,  becaufe  the  fame  per- 
fons  who  had  the  lands,  having  the  parfonage,  they  could 
not  pay  tithes  to  themfelves  (jj)* 

But  to  render  fuch  union  valid,  it  muft  have  be^ 
accompanied  with  certain  incidents :  Firft,  it  muft  have 
been  juji^  that  is,  claimed  by  right,  and  founded  on  a 
lawful  title,  not  the  effect  of  diffeifin,  or  other  tortious  ov 
unjuft  a£t,  for  an  union  fo  produced  would  not  have  been 
a  valid  difcharge  within  the  ftatute.  Secondly,  it  muft 
have  been  equal ;  there  muft  have  been  a  fee  fimple, 
both  in  the  lands,  and  in  the  tithes ;  as  well  in  the 
lands  from  which  the  tithes  arofe,  as  in  the  parfonage,  or 
redory  ;  for  if  thofe  religious  bodies  had  held  the  lands 
only  by  leafe,  that  would  not  have  amounted  to  fuch  an 
union  as  the  ftatute  intended.     Thirdly,  it  muft  have 

{0)  Cro.  Jac.  58.      W.  Jon.  Sir  William  Jones  182.     Star  ▼ 

182, — 191.     Freem.  299.   Keble  Elliot  i  Freem.  299. 

2 1 7.  Gilb.  Eqi  Rep,  225.  Gwill.  {p)  See  Clavill  v.  Oram,  Gwill. 

663.     Urrey  V.  Bowyer,     Gwill*  1354- 

250.     The  Seijeant'8 cafe.  Gwill.  {q)  God.  383.      Boh.    241. 

28X9      Foffet  V.   Franklin,    Sir  248.  Slade  v.  Drake|  Hob.  295. 

Thos.  Rajm.  225.    Gwill.  IS19»  GwilL  390* 
Whitton  V.  Wefton,   Gwill.  4x09 

been 
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been  free  ;  free  from  the  payment  of  toy  tithes^  in  any 
manner ;  for  if  the  abbots,  or  their  farmers,  or  tenants 
for  years,  or  at  will,  had  paid  any  tithes  whatever 
before  the  diflblution,  it  may  be  alleged  as  fulEcient  to 
avoid  the  unity  pleaded  in  difcharge  of  tithes.  And 
feurthly,  it  muft  have  been  perpetual ;  the  religious 
houfes  mufl:  have  been  endowed  time  out  of  mind,  and 
muft  have  had  in  their  hands  both  the  lands^  and  the 
reftory  united  perpetually,  or  before  the  memory  of 
man,  that  is,  according  to  the  rule  prefcribed  by  the 
common  law,  before  the  firft  year  of  Richard  the  firft, 
difcbarged  from  tithes  ;  for  if  by  records,  or  ancient 
deeds,  or  other  legal  evidence,  it  can  be  afcertained,  that 
the  lands,  or  the  redory,  came  to  the  abbey  fince  that 
period  of  time,  fuch  union  cannot  be  alledged  to  be  perpe- 
tual (r).  Nor  merely  from  the  abbey's  being  in  poiTeffion 
of  the  lands  at'  the  time  of  its  diflblution,  fhall  an  imme- 
morial pofleilion  be  prefumed ;  but  to  fhew  that  the 
abbey  had  a  right  to  prefcribe,  fuch  immemorial  pofleiSon 
muft  be  proved  (x).  And,  moreover,  the  lands  of  fu(Jh 
religious  houfes  as  were  privileged  ratione  ordinis  were 
exempt,  and  difcharged  from  the  payment  of  tithes, 
only  during  the  time  they  were  holden  in  their  manu- 
^ranCe,  and  occupation  ;  the  exemption  extended  to 
their  lands  only  dum  propriis  manibus  excolebantur ;  and 
confequently  the  lands  of  fuch  houfes  as  were  dif- 
folved  by  the  ftatute  of  31ft  of  Henry  the  eighth, 
Ihall  be  free  from  the  payment  of  tithes  only  to  the 
fame  extent,  as  they  were  difcharged,  while  they  be- 
longed to  fuch  religious  houfes;  that  is  to  fay,  while 
they  are  in  the  hands  and  manurancc  of  the  owners  of 
them  :  It  is  requifite  therefore  for  a  party  who  claims 
fuch  privilege  of  exemption  exprefsJy  to  alledge  and 

(r)  BoI)i.  248.  250.  {s)  Clavill  T.    Oraxn^    Gw3|L 
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» 
prove  that  he  is  In  the  occupatioa,    and  manunnce 

of  the  lands  for  his  o\hi  ufe.    It  is   not  fuffident  for 

him  for  this  puTpofe  to  ftate,  that  he  is  feifed  of  the  lands, 

for  he  may  be  feifed  of  theih»  and  yet  another  may 

manure  and  occupy  ^em  (/)» 

It  has  been  remarked  (u)^  that  it  feems  exdraordinary 
that  this  diftindion  between  occupiers,  and  owners  fliottld 
have  been  continued  lince  the  ftatute,  for  that  it  is  evident 
that  no  perfonal  privilege  to  laymen  was  intended  by  the 
ftatute ;  but  merely  an  eftate  in  that  condition.  But  thfe 
exempdon  from  tithes  is  fo  narrowed  only  in  thofe  cafes. 
In  which  the  religious  houfes  were  privileged  ratiane  or* 
dinis.  They  were  by  other  means,  as  we  have  juft  feen, 
capable  of  an  abfolute  difcharge,  and  then  their  privi- 
lege  was  not  reftri&ed  to  lands  in  their  adual  occupation, 
but  extended  alfo  to  lands  in  the  pofleiEon  of  their  te- 
nants J  therefore,  in  a  cafe .  (y)  in  which  it  was  in  evi- 
dence, that  the  lands  in  queftion  belonged  to  one  of  the 
greater  houfes  diflblved  by  ftatute  31ft  of  Henry  the 
eighth,  and  that  they  had  never  paid  tithes,  the  court 
prefumed  an  abfolute,  not  a  qualified  exemption ;  not 
merely  a  limited  difcharge,  while  in  the  hands  of  the 
owner  cf  the  inheritance^  but  a  general  difcharge  while 
in  the  hands  of  the  occupier  alfo ;  although  it  were  more* 
over  in  proof,  that  the  houfe  was  a  Ciftercian  abbey ; 
that  other  lands,  part  of  the  fame  farm,  paid  dthes,  while  in 
iSbt  hands  of  tenants,  and  that  the  lands  in  quelUkMi  were 
never  in  leafe. 

(/)  Fot  T.  Bradwell.    Com.        {u)  By  Clarke,  Baron,  Gwill. 
Rep.  49S«     See  alfo  Cowley  r.      Sat. 

Xsjh    Gwill.  1308.  1309.  («)  lagram    t»    Tbsckft^me, 

GwiU.819. 
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Nor  is  it  a  fuffident  ground  of  objection  to  fuch  dif- 
charge  from  tithes,  that  the  lands  were  in  the  occupation 
of  a  leiTee  under  a  leafe  granted  by  the  abbey,  and  fubiift<» 
ing  at  the  time  of  its  diflblution  ;  for  although  in  the  cafe 
of  Lord  V.  Turk  (^e;)  it  was  hekl  that  the  lands '  which 
had  belonged  to  the  Ciflercian  order  were  not  (o  dif^ 
charged,  becaufe  it  appeared  that  they  were  in  the  hands 
cf  tdiants  at  the  lime  of  the  diifolution  of  that  order^ 
and  confequently  were  not  difcharged  when  they  de- 
volved by  ▼irtue  of  the  ilatute,  upon  king  Henry 
the  eighth;  alid  although  in  the  cafe  of  Cowley  v. 
Keys  (^),  in  which  it  appeared  that  the  lands  in 
queftion  belonged  to  the  abbey  of  Coggleihall,  ad« 
mitted  on  all  fides  to  hare  been  one  of  the  greater 
abbies,  and  were  not  in  the  adual  occupation  of  the 
abbot,  and  convent  at  the  dme  of  their  diflblution; 
and  it  was  ftrenuoufly  contended  that  the  words  of 
the  ftatute  of  the  31ft  of  Henry  the  eighth,  c#  13, 
namely,  ^^  have,  hold,  occupy^  pofTefs,  ufe,  retsn, 
*'  and  enjoy,"  are  very  precife  and  ftrong,  *and  evi* 
dently  confine  the  ex^nption  to  the  lands  a£hially 
in  the  occupation  of  the  abbey,  at  the  time  of  the 
diflblution;  that  they  were  not,  therefore,  within  the 
faving  of  the  ftatute  :  and  moreover  the  cafe  of  Lord 
V.  Turk  was  urged  m  fupport  of  that  conftru£tion, 
yet  the  Court,  on  the  authority  of  Porter  v,  Bathurft 
(^y)  determined  on  a  fpedal  verdift  in  prohibition, 
as  well  as  on  principle,  and  the  reafon  of  the  thing, 
were  clearly  of  opinion  that  the  words  referred  to 
m  the  ftatute  ought  not    to  be  reftrained,   fo  as    to 


(w)    Bunb.*  122.      See   alfo        (jr)  Porter  i.  Bathurft,  Cro. 
Dickinfon  T.  Reade,  Gwill*  358.     Jac.  5*54,  559.    GwilL   xja,  in 
(j*)  GwiU.  lyA*  n«t.  and  373. 

pafs 
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pafs  only  a  paffeflbry  right ;  that  the  words  **  have 
*^  and  hold''  are  conflantly  made  ufe  of  to  con« 
vey  the  largeft  feftates^.and  do  not  apply  merely  to 
manurance;  that  there  qould  be  no  doubt  of  the 
exiftence  of  the  privilege'  at  the  time  of  the  dilTo* 
lution,  fufpended,  indeed,  in  point  of  benefit,  but 
continuing  in  point  of  right ;  it  bang  clear  that  the 
privilege  was  not  deftroyed  by  the  lands  going  out 
of  the  hands  of  the  abbey;  but  would  refult  to 
them  together  with  the  lands,  and, was,  therefore, 
fubjed  to  the  provifion  of  the  ftatute  (»). 

But  where  an  abbot,  having  a  privilege  to  be  dif- 
charged  of  tithes,  qnamdiu  manibus  propriisj  in  the  time 
of  Edward  the  fourth,  made  a  gift  in  tail,  and  the  abbey, 
was  diflblved  by  flat.  31ft  of  Henry  the  eighth,  it  was 
clearly  held  that  the  donee  of  the  iffue  Ihould  not  be 
difcharged,  for  the  ftatute  difcharges  none,  but  as  the 
abbot  was  difcharged  at  the  time  of  the.  diflblution,  fo 
that  the  party  muft  claim  the  eftate,  and  difcharge 
under  the  abbot  fince  the  ftatute ;  and  the  confequence 
would  have  been  the  fame,  if  by  a  common  recovery  the 
reverfion  had  been  barred  before,  or.  fubfequently  to  the 
ftatute  (a). 

It  is  not,  however,  requifite  diat  the  owner  of  lands 
JFormerly  part  of  the  pofleflions  of  a  greater  abbey,  fhould 
hold  them  in  fee  fimple,  in  order  to  their  being  difcharged 
from  tithes.  It  is  clear  that  a  tenant  in  tail  of  fuch  lands 
is  difcharged,  quamdiu  propriis  maniius  excoluntur.  Nor 
is  it  aeceflary  to  fuch  difcharge,  that  the  owner  Ibould 

(c)  See  Owill.  432.'  148.    GwxIL  43X. 

{a)  Fanner  ▼•  Shereaan,  Hob. 
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have  an  eftate  of  inheritance  in  fuch  lands  (b).  In  a 
cafe  (r)  in  which  a  party  who  claimed  the  exemption, 
as  having  the  lands  in  his  manurance,  was .  only  tenant 
for  life  under  a  fettlement,  with  a  remainder  in  tail 
to  his  daughter ;  although  it  was  infifted,  in  oppofition 
to  his  claim,  that  he  had  not  that  quantity  of  intereft 
in  him,  which  could  fupport  the  privilege ;  that  to  en- 
title the  lands  to  the  exemption,  the  perfon  occupying 
them  mud  be  the  owner  of  the  inheritance,  and  have  the 
iame  eftate  in  him  which  the  monaftery  had ;  and  the 
cafe  of  Wilfon  v.  Redman  (d)  was  cited  as  an  authority 
to  (hew  that  a  tenant  for  life,  or  years,  is  not  within  the 
ftatute,  and  that,  therefore,  the  privilege  contended  for 
could  not  attach  ;  yet  the  court  decreed  that  the  tenant 
for  life  was  exempt,  obferving,  that  in  the  cafe  of  Wilfon 
V.  Redman  the  parties  appear  to  have  had  a  fee  Ample, 
and  therefore  it  not  being  neceifary  in  that  cafe  to  de- 
cide the  point,  it  could  not  be  confidered  as  of  any  autho- 
rity refpeding  it :  that  it  is  impoflible  that  the  lands 
can  now  be  holden  precifely  in  the  fame  manner  as  they 
were  holden  by  the  monaftery :  that  the  monaftery 
had  them,  to  them  and  their  fucceflbrs,  but  a  man  now 
has  them  to  him  and  his  heirs.  That  as  a  fee  iimple 
may  be  divided  into  portions,  into  different  eftates  for 
life,  in  tail,  and  remainder  in  fee  ;  where  is  the  difficulty 
in  faying  that  the  tenants  of  each  portion  fhall  have/ 
the  benefit  as  they  fucceed?  That  there  is  no  reafon 
why  a  tenant  for  life  ihould  be  excluded  from  the 
benefit,  any  more  than  a  tenant  in  tail,  who.it  is  agreed 
is  exempt,  or  why  aU  the  component  parts  of  the 
eftate  ftu>uid  not  be  ex^pt  as  they  feverally  cmne  into 

{h)  Brownl.  44.    GwilL  1516.         {d)  Hardr.  174* 
{c)  Hett    V.   Meeds,      Gwill. 
1515. 

poffef- 
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pofTeilioa ;  but  fuch  exemption  caimot  be  inilfted  od 
if  the  lands  be  'in  the  hands  of  a  leflee  for  years,  or 
even  for.  life,  under  a  common  leafe  j  for  there  is 
a  material  difference  between  a  perfon  who  is  merely 
a  leiTee  for  life,  and  one  who  is  tenant  for  life, '  under 
a  will  or  a  grant ;  the  latter  has  that  very  eftate  in 
him  which  ihe  monks  themfelves  had,  for  they  were  not 
the  owners  of  the  mheritance,  they  had  the  enjoyment 
only  during  their  lives  (/). 

If  lands  were  difcharged  of  tithes  in  the  hands  of  a 
prior,  and  the  priory  were  vefted  in  the  king  by  the  flat, 
of  the  31ft  of  Henry  the  eighth,  fo  that  fuch  dii'charge 
as  exiiled  in  the  priory  ought  by  law  to  continue ;  al- 
though tithes  fhall  have  been  paid  ever  fince  the'  paifing 
of  the  ftatute,  yet  it  was  held  that  even  fuch  conftant 
payment  fhould  not  pperate  fo  as  to  make  th:^  lands 
chargeable  (^), 

Alfo,  where  lands  were  exempted  from  tithes,  as 
bein^  parcel  of  the  demefne  of  an  ancient  monaftery 
which  were  enclofed  by  ^St  of  parliament,  it  was  held 
that  they  were  not  rendered  liable  to  tithes,  by  a  claufe  in 
the  ad,  pro\'iding  that  the  re^or,  or  impropriator  of 
the  parifh,  or  his  lelTee,  ihould  receive  all  kinds  of  dthes 
from  the  new  enclofure  ad,  notwithflanding  any  modus , 
or  pretence  of  a  modus,  or  compolition  in  any  other  parts 
of  the  parifh,  or  any  exemption  whatfoever,  on  the 
ground  that  fuch  genera}  words  ought  not  to  deftroy  a 

« 

(/}  Arg4o,  Gwill  1516.  Lady  Denton,  GwilL  363. 

li)    £sirl    of    pianricard    ▼• 
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clear  legal  exemption,  nrhen  the  whole  fco^  of  the 
daufes  was  to  prefenre  merely  fuch  right  as  the  im- 
propriator, or  his  leflfee,  had  at  the  time  of  pailing  the 

aft  (A). 


(i)  Fntt  T,  Hw^pkiDS^    3  Bro^  P^  €.521.  Gwill.yo^. 
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CHAPTER  THE  EIGHTH. 
Exemptions  partial. 

TITAVING  difcufled  the  doSrine  of  general  exemption 
from  the  payment  of  tithesf  I  proceed  now  to  the 
confideration  of  fuch  fpecies  of  exemption  as  are  merely 
partial,  which  comprife,  as  I  have  before  remarked,  mo- 
dufes,  and  compofitions  (a). 

The  proper  definition  of  a  modus  decimandi^  or  itt 
common  language  a  modus,  is  a  compofition  for  tithes 
which  has  exifled  from  time  immemorial  (^) ;  or  in  other 
words,  where  by  cuftom,  or  prefcription  a  particular  mode 
of  tithing  has  fubfifted  different  from  that  authorifed 
by  the  general  law.  Before  the  reftridive  ftatutes,  the 
parfon,  patron,  and  ordin.^  were  capably  of  )>inding  the 
revenues  of  the  church.  A  modus,  therefore,  (hall  be 
prefumed  to  have  Y^zA  its  cpnimencement  from  an  inilru- 
ment  figned  by  thofe  parties,  which  has  been  loit  by  lapfe 
of  time  ^i) ;  but  then  ther^  can  be  no  colour  of  reafon  for 
faymg,  that  bec^ufe  fuch  inftrument  has  been  |ofl,  the 
compofition  eilablifhcd  by  it  fhpuld  )>e  Iqft  alfp  (d). 

There  fu?e  various  defcriptions  of  modufes.  A  n^odus 
is  fometinies  a  pecuniary  compenfation,  as  two*pence  an 
acre  for  the  tithe  of  land :  fometimes  it  is  a  compenfatioiL 
in  work  and  labour,  as  that  the  parfon  (hall  have  only  the 
twelfth  cock  of  hay,  and  not  the  tenth,  in  coniideratioii 

{a)  Supr.  164.  3Anftr.  638, 

{b)  Per  Holt  C.J.    Startup  ▼•  {d)  Chapman  ▼.  Mpnfoiii    % 

Dodderidge,  GwilL  591.  P.  Wma.  573^ 
(f)  Ord  V.Clark,  GwilL  1437. 
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of  the  o>;mer's  making  it  for  him  :  fomctimes  in  lieu  of 
a  large  quantity  of  crude  or  imperfeft  tithe,  the  parfon 
fluU  have  a  lefe  quantity  when  arrived  to  greater  matu- 
rity, as  a  certain  number  of  fowls  in  lieu  of  tithe  eggs  {/). 

•  Modufes  are  alfo  dilUnguifhable  with  reference  to  the, 
extent  of  the  lands  wjjich  they  cover.  A  general  cuftom 
prevailing  throughout  a  pariih  is  different  from  a  prefcrip* 
tion  for  9.  particular  farm.  The  former  fpecies  is  called 
a  parochial^  and  th^  latter  a  farm  modus.  A  paro- 
chial modus  extends  to  all  tithes  of  that  fpecies,  which 
arife  within  the  diftri^ ;  but  a  farm  modus  depends  upon 
more  particular  circumitances,  and  is  more  flri£Uy  con« 
fined  r/;. 

Such  is  the  general  nature  of  a  -modus }  but  it  is  necef* 
fary  to  take  a  mor^  minute  view  of  its  various  incidentS| 
and  properties* 

« 

There  aire  many  requilites  to  conftitute  its  validity  \ 
I.  A  modus  mufl  be  fixed  and  invariable,  or,  in  other  words, 
a  certain  recompence  for  a  certain  duty.  a.  Such  fub^ 
ftitution  for  tithes  muft  in  its  origin  have  been  beneficial  to 
parfon,  and  not  for  the  emolument  merely  of  third  per- 
fons.  3*  It  muft  be  different  from  the  article  compound* 
cd  fon  4,  A  modus  for  one  fpecies  of  tithes  fliall  be 
no  djfcharge  for  the  payment  of  any  other  fpecies.  5.  It 
muft  be  as  durable  in  its  nature,  as  the  tithes  difcharge4 
by  it.  Laftly,  It  muft  not  be  tqo  large,  which  the  law 
denominates  a  rank  modus. 

{n  refpeS;  to  the  firft  of  thefe  properties,  that  a  modus 
muft  be  certain  and  invariable,  it  is  a  neceilary  confe* 

{e)  SofAerton  v.  Cotton,  GinSL.        Sec  alfo  Auftin  ▼.  Pigot,  Gwill^ 
199.  Cro.  EHz,  1J87.    2  BU  Goxn.    317^  Cro.  Eliz.  736.  &  fup.  63. 
29.  (/)  GwiU.  X323. 
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quence  of  its  having  h^en  an  original  real  compofidooy 
Avhich  in  its  eifence  muft  have  always  been  one  and  the 
fame  ;  an  uncertain,  or  fluduadng  payment,  or  in  legal 
language  a  defultory,  or  leaping  modus  could  not  have 
been  fettled  from  time  inunemorial.  Therefore,  it  has 
been  held,  that  if  a  party  has  paid  a  penny  for  a  Iamb  for 
fifty  years,  and  afterwards  pays  tkhe  in  kind  before  the 
cuflom  is  eftabliihed,  although  he  again  pay  a  penny  for 
twenty  years,  he  cannot  prefcribe  in  modo  decimandi  (g). 
So  a  modus  of  one  fhilling  for  every  fat  bullock,  agifled 
within  the  parilh  in  lieu  of  the  tithes  of  agiftment  of  ail 
barren  and  unprofitable  cattle  agifted  upon  lands  within 
the  pari/h,  and  a  modus  of  one  penny  yj^r  any/ma/I  quan- 
tity of  hemp  fown  every  year,  by  every  occupier  of  lands 
within  the  parifh  were  difallbwed  (/&).  So  a  modus  ta 
pay  a  penny,  or  thereabouts ^  for  every  acre  of  arable  land, 
is  illegal  (i).  So  a  modus  to  pay  four  fhillings  for  every 
day's  ploughing  of  wheat,  and  two  fhillings  for  every 
day's  ploughing  of  barley,  has  been  adjudged  invalid,  it 
being  uncertain  what  would  be  the  amount  of  every  dayTs 
|>loughing  (^}.  So  a  modus  to  pay  two  fhillings  in  t1ii& 
pound  out  of  the  rent  referved  (/),  or  a  modus  to  pay  one 
fhilUng  in  the  pound  on  the  yearly  rent  of  rank-rented 
farms  (m\  is  void :  A  cuflom  h  not  applicable  to  rents 
referved  from  time  to  time,  on  frequent  new  refervadons» 
On  the  fame  principle,  a  modus  to  pay  the  yearly  vahxe 
of  farms  which  are  underlet  is  alfo  bad  (n).  On  the  fame 
ground  of  uncertainty  an  alleged  modus  of  three-pence  pay- 
jible  by  the  occupiers  of  every  ox-gang  of  land,  containing 

(g)  Flemyng  v.  the  Tenaiiu  of  (i)  Cujin,  L.  of  T«  45. 

Pudky.    Sav.  13.  GwiU.   15$.  (/jBynev.  Dodderidge^GwiU. 

Peg.  308.  578.    Vid.   Startup    t.   Dodde- 

(&)    Bo£e9wen     v»     Roberts,  ridge,  Gwill.  587.  591,  593. 

(Grwill.  946,  (w)  Bean  v.  Lee,  Gwill.  609. 

(i)  2  Roll,  Abr,  26s.  (/i)  Ibid. 
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fizteen  acres  of  arable,  meadow,  and  pafture,  after  the  rate 
of  feven  yards  to  the  pole  or  perch,  in  lieu  of  the  tithe  of 
hay  arifing  on  the  ox-gang,  ^ha$  been  held  invalid  *,  for 
that  there  was  no  fpecification  of  the  proportions  of  fuch 
ditferent  fpecies  pf  land,  and  there  was  nothing  to  pay 
for  an  oz-gaiig  of  arable  only,  or  an  ox-gang  of  arable, 
ard  pafture*  By  the  flu€hiation,  therefore,  of  lands  in 
•the  pariih  it  might  happen  that  the  arable  might  be  oc^ 
cupied  feparately  from  the  meadow,  or  paftyre.  It  would 
have  been  a  very  different  cafe,  if  the  ox-gang  bad  been 
computed  on  the  adual  ftate  of  the  occupation,  on  the 
day  on  which  the  tithe  was  to  be  demanded,  as  on 
every  fixteen  acres,  confifting  of  all  the  arable,  and 
all  the  meadow,  and  all  the  pailure  that  each  man  had ; 
for,  on  tbat.fuppofition,  the  whole  pariih  would  ccmtribute 
to  the  vicar  a  certain  fiun  at  all  events ;  becaufe  then, 
all  the  laijds  in  the  parifh,  reduced  to  their  own  proper 
ox«gang,  would  contribute  their  proportions  to  one  fixed 
and  certain  re<;ompence  for  the  tjlthe  of  the  meadow  land, 
which  would  be  always  payable  to  the  vicar  out  of  the 
fpecific  }ands^  iiidepenident  of  the  uncertainty,  and  fluctua- 
tion pf  f^q  pcc\ipaticm  ((p).  A  modus  of  the  fum  of 
one  penny  ufpally  called  tilth-pepny,  to  be  annually  pai^ 
by  the  refpective.  occupiers  in  lieu  of  all  tithe  hay  mifi% 
on  lands  part  of  certain  tenements,  was  alfo  held  incapable 
of  being  fuppprted,  it  being  a  recompence  for  a  tithe 
wholly  uncertain,  fluduatingin  its  aniount,  varying  accord- 
ing to  the  changes  in  the  occupation  of  the  lands,  to  be  re- 
duced to  a  fmgle  penny,  if  not  to  be  wholly  annihilated; 
for  according  to  fuch  a  modus,  if  a  man  has  fixty  acres  of 
hay,  he  pays  only  one  penny,  and  if4ie  lets  them  to  fixtyfeve- 
ral  perfonsjthey  fhall  pay  one  penny  each;  and  the  converfe 
of  the  propofitipn  more  ftrongly  evinces  its  unfaimefs: 
if  fixty  perfons  pay  one  penny,  and  they  let  their  land  to 

{o)  Ma.^hain  ▼•  Laycock,  Owill.  1339* 
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one  individual  perfbn,  one  penny  only  (hall  be  paid  (f). 
A  modus,  that  ail  occupiers  of  fa^n  houfes  cm  the  north 
fide  of  a  certain  lane,  with  the  lands  ufually  occupied  there^ 
with,  have  time  out  of  mind  paid  three*pence  at  Michaek 
mas  in  each  year  for  each  cow,  and  all  occupiar^  abovff 
the  fame  lane,  or  on  the  fouth  fide  thereof,  with  the  lands 
ufually  occupied  therewith,  have  time  out  of  'mind  paid 
two-pence  for  each  cow  ii|  lieu  of  tithe  of  milk  in  kind, 
has  been  declared  to  be  uncertain  and  void ;  for  that  the 
houfe  may  fall  down  and  be  uninhabited,  and  then  no^ 
modus  will  be  payable ;  nor  can  any  defcripdon  be  mort 
uncertain  than  that  of  lands  ufually  enjoyed  with  the 
tenement,  fince  the  lands  let  with  the  farm  houfe  may  be 
often  changed  (y).      A  modus,  that  the  occupiers  of 
Shortflat-bog,  called  1  arfons-bounds,  a  wet  fwampy  un- 
cultivated piece  of  ground  lying  within  the  hamlet  of 
Shortflat,  have  time  out  of  mind  annually  cut  and  made 
into  hay  of  the  grafs  groiying  thereon  two  fothers,  ^and 
carried  the  fame  at  their  own  expence  to  the  vicarage- 
}ioufe,  in  iatisfa^on  ibr  tithe^hay  of  the  whole  townihip 
pr  hamlet,  and  that  the  fame  hath  been  and  ought  to  be 
accepted  as  fuch,  and  that  a  fother  is  a  certain  determi- 
nate quantity  well-knoym  in  thofe  parts,  which  was  proved 
by  the  witneffes  ^  both  fides  to  be  as  much  as  can  be 
drawn  in  a  long  w;dn  by  two  oxen  and  two  horfes,  it  was 
held,  that  this  modus  was  void,  on  the  ground  that  the 
Ibther,  as  defgribed  by  the  witneifes,  was  too  uncertain  j 
that  it  made  the  quantity  of  hay  depend  on  the  condition 
of  the  foil,  on  the  ftrength  of  the  oxen,  and  the  hories, 
and  on  the  caprice  of  the  dccupier,  who  might  take  the 
opportunity  to  carry  ijt  iji  wet  weather,  when  the  bog  i$ 

(p)  T^ravis  T.  Oxton,  3  GwilL     Bunb.  8o. 
1066.    1081*    10^2.       See  alfo        (jr)   Carlton     ▼.    Brlghtwell, 
Turton  ▼.  Clayton,  Gwill.  6z8.    GwilL  676.    2  P..  Wms.  462. 
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fcarcely  paflable  (r).    A  modus  of  four  ihlllings  payable 
at  Eafter,  in  lieu  of  tithe-hay  arifmg  on  defendant's  farm, 
has  alfo  been  held  void,  it  not  being  certain  of  what  a. 
ferra  confifts  Cf)*     ^  modus,  that  there  was  a  meadow 
in  the  parilh  called  Parfon's-meadow,  and  that  the  plain- 
tiflf  and  his  predeceffors  had  time  out  of  mind  enjoyed 
the   meadow^   and    alfo    various    bead-grafTes    in    the 
parifh,  in  lieu  of  the    tithes  within   the    parifh,     was 
declared  by  the  court  not  to  be  good  by  reafon  of  its 
uncertainty  (j) :  And  in  a  cafe,  in  which  the  defendant  in- 
lifted  on  a  modus  that  the  occupiers  of  ancient  tenements, 
withih  particulzu-  vills  or  townfliips  defcribed  within  the 
pariib,  with  their  own  carriages  and  horfes,  led  and  car- 
ried, and  ought  to  lead  and  carry,  a  cart-load  of  peat  and 
turf  horn  Ulverfton-mofs  to  the  parfonage-houfe  for  the 
ufe  of  the  parfon  and  reftor,  his  farmer  or  deputy  on 
fuch  a  day,  or  within  the  fpace  of  every  two  years,  as  the 
parfon  or  re£kor,  or  his  farmer  and  deputy,  flxould  require 
the  fame,  in  full  difcharge  of  all  the  tithe  of  hemp,  flax^ 
and  hay  arifing  on  thofe  ancient  tenements,  was  held  to 
be  a  void  modus,  for  a  cart-toad  is  too  uncertain,  it  may 
be  drawn  by  two,  or  fix  horfes  («)*     A  modus  for  the 
payment  of  a  certain  fum  of  money,  but  if  the  lands  are 
in  the  poffefBon  of  any  other  perfon  to  pay  tithe  in  kind, 
$r  the  money  at  the  eledion  of  the  parfon,  held  to  be 
clearly  bad,  as  being  defultory  ('z;).     A  modus  alleged  to 
be  payable  at  Eajier^  or  otherwife^  when  the  fieep  Jhall  be 
/hld^  held  to  be  of  the  fame  dcfcription,  and  adjudged 
void  (%v)f  A  modus  of  nine-pence  a  cow  depaflured  on  the 

(r)  Fenwick  t.  Lambe,  Gwill.  644.  Bunb.  126. 

S69.  Ambl.  365.  (v)  Webber  v.  Taylor,  GwSL 

(/)  Burwell  V.  Coaxes,  GwiU.  6^6.     Sel.  Caf.  in  Ch. 

^0;  Bunb.  129.  (w)  Philips  v.  Symcs,  GwiQ* 

(/)  Birch  V,  S^one,  Gwill.  649.  654.  Bunb.  17 1. 

[u)  TuUy  V.   Kilner^     GwilL 

meadowsy 


.^a^ 


Ch.  VII.  Exemptions  partial  189 

meadows,  and  ils«pence  a  cow  dq)aftured  on  the  uplands, 
in  lieu  of  the  tithes  of  all  cows,  calves,  and  milk,  was  alfo 
overruled;  principally,  becaufe  the  recompence  is  too 
vague,  for  that  the  parfon,  in  lieu  of  a  certain  right  al: 
common  law,  muA  have  a  right  equally  certain  by  the 
{Nrefcription ;  and  in  this  cafe,  if  a  cow  were  depaftured 
partly  on  the  uplands,  and  partly  on  the  meadows,  he 
would  not  know  which  modus  to  demand,  or  how  to  dif> 
dnguilh  them  (x)« 

On  the  other  hand,  if  tenants  from  time  immemorial 
have  been  ufed  to  pay  a  certain  price  for  a  tithe-lamb, 
fo  that  the  cuftom  is  fully  eftablrflied,  the  cuftom  fliali 
not  foe  deftzx)yed  by  the  parfon's  encroaching  on  more,  or 
.ae  tenant's  payment  of  the  tithe  in  kind  (y).  So  a 
modus  in  lieu  of  tithe-milk  to  pay  every  tenth  day's  cheefe 
during  the  fpace  of  twenty  weeks,  the  firft  cheefe  to  be  i 

psud  on  fifteen'  days  after  Holyrood-day,  feems  to  have 
been  confidered  as  valid,  notwithftandmg  the  objedion 
of  uncertsunty,  and  yet  it  was  not  ftated  that  one  whole 
day's  milk  fliould  be  ufed  in  making  it  (z).  So  fix  {hil- 
lings and  eight-pence  for  every  yard  of  land  for  tithes,  16 
a  good  modus,  although  the  lands  be  unceitain  (a).  In 
like  manner  a  modus  of  twelve  pence  for  a  fat  beaft,  buU 
lock,  or  heifer,  and  fix^pence  for  every  lean  beaft,  bul- 
lock, or  heifer,  was  held  good,  notwithitanding  it  was 
objeded,  that  there  was  an  evident  imcertainty,  as  it 
would  be  neceflary  to  determine  in  every  inftance  whether 
the  animal  was  fat,  or  lean ;  but  the  lord  Chancellor  ob- 
fenred,  that  this  was  a  diftin^ion  perfedly  well  eftabliihed 

(*)  Torriano  v.  Legge,  Gwill.  {%)  Wake    v.    Ruft,     Gwill. 

909*  and  in  not.  and  i  Bl.  Rep.  1396.     i  Anftr.  295.  and  fee  i 

420.  Roll.Abr  651.  pi.  19. 

{y)  Flemyng  v.    Tenants    of  {a)  Mafon    v.   Hine,    Gwill, 

Dudley,  GwiU.  135.    Sav.  13.  951.                                         '1 
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among  fUriha:^  and  he>  therefore5  law  ntf  Iftgal  objeflion 
to  the  modus  {b). 

Certainty  being  thus  eflential  to  tlie  validity  of  a 
modus,*  it  is  requifite  in  a  UU  in  equity  claiming  to  eftab^ 
lifh  fuch  fubilitudon  for  tithes  to  ftate  it  with  reafonable 
particularity^  and  precifion« 

Thus^  a  modus  to  pay  a  penny  for  erei^  ancient  farm 
in  a  parifh,  being  a  farm,  and  not  a  parochial  modus,  the 
boundaries  and-particUlar  quantities  of  land  of  each  farm^ 
alledged  to  be  covered  by  fuch  a  modus,  muft  be  ftated  i 
For  it  is  eflential  that  the  parfon  Ihould  be  apprized  to 
what  lands  he  is  to  refort  for  payment  of  the  modus  (c)* 
But  even  in  a  bill  the  court  does  not  require  a  fcrupulous 
ftridnels  in  alledging  a  modus ;  thus  m  a  bill  to  eftabUfli 
a  modus  for  ancient  orchards,  it  is  ndt  necefiary  to  fet  cut 
the  quantity  and  boundaries  of  the  orchards,  for  that  is  a 
very  diftinft  cafe  from  the  cafe  of  an  ancient  farm :  th^ 
name  of  an  orchard  is  in  the  nature  of  a  defcriptioR 
and  the  mere  infpe£tion  will  help  to  afcertain  it  (4)^  So, 
although  formerly  it  was  held  that  in  a  bill  to  eftabliih 
a  modus,  a  day  for  the  payment  of  it  mufl  be  exprefsly 
alledged  and  proved  (e) ;  yet,  according  to  moderft  ad- 
judications, that  is  no  longer  neceifary,  and  it  is  ik>w 
confidered  as  too  fbid  to  require  the  proof  of  a  parti- 
cular day ;  that  to  flate  that  the  modus  is  payable  at  or 
about  a  particular  day  is  fufEcient  (fj  \  and  the  court  * 
will  ^ilabliih  a  modus,  even  though  proved  to  be  payable 

(j)  BiihopT.Chkhe&er^Gwill.  ^^631.  Bunb.  105.  Goodwin  v. 
I316.  13^0.  Wortley,  Gwill.  715.     See  alfo 

(r)  Scott  V.  Allgood,   Gwill.    Penrice  v.  Dugard^  GwilL  632. 
13^9.  (/)  Richards  v.  £var«S|  GwiD. 

(</)  Ibid.  1371.  802.     I  Vef.  30. 

\c)  Gjcdard  ▼.  Keble,  GwiU. 
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on  a  day  diflferent  from  that  alledged  in  the  bill  (£),  So 
on  a  bill  to  eftabliih  a  modus,  it  v^as  objeded,  that  the 
modus  was  not  properly  fet  out,  being  pleaded  as  a  farm 
modus,  and  the  farm  not  ftated  to  be  ancient,  and  to  have 
confifted  immemorially  of  the  fame  parcels  as  at  that  time, 
and  it  was  urged  that  the  defendant  was  not  bound  to 
extract  the  plaintiff's  meaning  by  inferences ;  but ,  the 
court  were  of  opinion,  that  as  the  bill  fet  out  the  farm 
with  all  its  parcels,  the  number  of  acres,  and  the  abuttals 
of  each  clofe,  and  averred  that  the  modus  had  been  imme- 
morially paid  by  the  £uin,  its  antiquity  was  a  neceffary 
part  of  the  plaintiff's  cafe;  and  that  fuch  allegation  could  be 
fupported  only  by  proving  that  the  farm  was  andent,  and 
had  immonorially  continued  the  fame  ;  that  no  precife 
words  in  fuch  cafe  are  neceffary  if  the  meaning  be 
clear  (J)).  Nor  is  it  neceffary  either  in  law  or  equity,  in  lay- 
ing a  modus  to  ufe  that  exprefs  term :  Accordingly,  a  bill, 
to  eftabliih  a  cuftomary  payment  of  feven  pounds  per 
annum  in  lieu  and  fatisfa&ion  of  tithes,  was  held  to  con- 
tain a  fuiEcient  allegation  of  a  modus  :  Lord  HardwickeC. 
in  fuch  cafe  obferving,  that  the  material  words  are,  fo 
much  money  paid  in  lieu,  and  fatisfa^ion  of  tithes  (i). 

But  in  an  anfwer  infifting  on  a  modus  by  way  of  de- 
fence  ftill  greater  latitude  is  admiilible,  on  this  diftin£tion : 
that  if  a  bill  be  filed  by  a  landholder  to  eftabliih  a  modus, 
it  is  reafonabley  that  he  (hould  be  reftrided  to  an  accurate 
ftatement  of  his  claim,  for  he  is  bound  to  know  it,  before 
he  afferts  it  in  a  court  of  juftice ;  but  in  the  cafe  of  an 
anfwer,  a  tenant  is  cdinpelled  within  a  limited  time  to 
anfwer^  and  ftate  his  defence,  and  if  he  give  fuch  a  ftate* 

{g)  Aadertoiiv.  Davies,GwiIL    Gwill.  1434. 
u68.  {i)  Richards  ▼•  Evaai,  Gwill, 

{h)  Lord  Suwell  r.  Atkiot,    802.    z  Vef.  30. 
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Bient  as  will  apprize  the  plainriflT  of  the  goieral  nature  of 
the  cafe  tQ  be  made  againft  him,  it  Ihall  be  fufBcient  {k)* 
Thus,  Diiiere  the  defendant  infified  on  a  modus  of  four* 
pence  for  ererjr  acre/ of  grafs  cut  and  made  into  hay  in 
fieu  of  the  tithe  of  hzy^  to  which  it  was  obje^d,  that  it 
was  illegal,  inafmuch  as  it  was  not  ftated  to  be  fo  in  pro-* 
portion  for  a  greater  or  lefs  quantity  than  an  acre ;  the 
obje£Hon  was  overruled,  and  the  modus  declared  to  b^ 
fiiffidently  fet  forth*  So  in  the  fame  caufe,  the  defendant 
ftated,  that  there  were  feveral  lands  the  parifii,  which 
were  exempt  from  tithes,  and  that  there  were  other  lands 
of  which  the  reSior  was  entitled  only  to  a  moiety  of  the 
tithes,  and  the  above  modus  in  lieu  of  tithe-hay  was  laid 
for  every  acre  of  grafs,  except  on  the  lands  which  were 
tithe-free,  and  thofe  for  which  tithes  were  paid  in  moieties : 
an  objedion  was  taken  to  the, legality  of  the  modus, 
becaufe  the  defendant  had  not  particularly  fet  out  the 
lands,  ivhich  he  ftated  to  be  exempt,  or  for  which  tithes 
were  due  in  moieties ;  but  this  objeftion  was  alfo  over** 
ruled  (/).  So  where  the  defendants  in  their  anfwer  fet  up 
an  immemorial  payment  due  and  payable  by  the  owners  or 
occupiers  of  lands,  by  way  of  modus,  or  compofition  for 
the  fmall  tithes,  it  was  contended  that  the  modus  was 
not  fet  forth  with  fufEcient  certainty  ;  it  being  pleaded  as 
a  modus,  or  compofition,  whereas  the  claim  of  exemption, 
being  againft  common  right,  muft  be  accurately  defined : 
But  the  court,  recognifing  the  diflindion,  I  havejuft 
alluded  to,  held,  that  if  this  had  been  a  bill  to  eftablifh 
the  modus,  the  obje£don  might  have  prevailed,  but  that 
in  an  anfwer,  fuch  ftri£hiefs  is  not  requifite ;  if  it  af^[>ear 
that  there  is  a  good  defence,  that  is  fufEcient,  and  there* 

(i)  Baker  ▼.  Atfaelly  Gwill.  Brooke»  GwiD.  1412.  Anftr.  397. 
14.23*  a  Anftr.  491.  See  alfo  (/)  Gills  v.  Hprrex,  Gwill. 
Atkyna  t.  Lord  WDIougliby  de    861  • 
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fore,  di&ItoWed  the  objeftion  (m)*  So  where  to  a  bill 
«  for  vicarial  tithes  the  defendant  in  hiy  anfwer  fet  up  a 
modus  for  a^  eftate,  of  which  he  was  owner,  called  H. 
wkhoiit,  mentioning  its  extent,  but  which  in  the  bill  was 
ftated  to  confift  of  two  hundred  acres,  the  manner  of 
taking  th9  modus  was  objeded  to  for  uncertainty ;  but 
the  lord  chief  baron  obferved,  that  the  objeft  in 
ftating  t;he  number  of  acres  was  to  afcertain  the  land  j 
thsit  if  it  be  afcertained  by  other  means,  the  end  is 
anfwered,  and  exprefled  his  doubt  of  the  validity  of  ihe 
objeOion ;  and  although  the  other  bgxons  thought  that 
iSiename  (fid  not  gire  fuffident  ceftaimjT,  afid  diat  it  was 
not  fupplied  by  the  bill ;  yet  the  objection  fimns  to  hfttt 
been  coniidered  as  very  critical,  and  the  court  petnutted 
tfte-anfwer  to  be  amended  (/i)^  Again,  fai  a  cafe,  iff  whiek 
tire  defendant  infilled  on  a  modus  without  averring  it  to 
6e  immemoml,:acknowledging  that  he  6xd  not  loiow  ho^ 
Ibng  it  had^  ftxbfflled,  and  aUb  omhting  to  ftate  at  trinf 
time  if  was  payable,,  die  Court  held  die  atiAref  to  b« 
nevferthdefsfiriEdent  (0). 

The  iadutgenee  of  the  couit  to  defen^Esnts  in  cafes  of 
An  Bamie,  is-ftiU  more  (Irongly  evinced  in  the  following^ 
inftance :  To  a-  bill  for  dthes  of  apples,  except  ancitet 
orchards,  in  refped  to  which  the  bill  admitted  a  modus» 
Aicanfwfer,  widch  was  very  eon&fed^  and  indiftinA,  fet 
out  the  C^py '  of  a  paper-writing  purporting  to  be  an 
accooAt  €ii  a  raodud  in  the  parifh,  which  the  defendant 
ftated  1x0  believed  to  be  true,  and  added  thefe  wc»*d$$ 
^  Cydei?  twopence  per  hogfliead/'    It  was  infifted  dH 

{  m  )  Atkyhs  y.  Lord  Willough-     1 1 24. 
hf    6t  Btt)oke'»    GwilL    1412.        (o)  Baker   t.  AthOI,    GwilL 
Anftr.  397.  X423.    Anftr.49t. 
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the  part  of  the  plaliitifF,  that  it  did  not  appear  what  the 
modus  was,  which  even  in  an  anfwer,  ought  to  be  fet  out 
with  fonie  degree  of  certainty,  in  order  that  the  plaintiflF 
may  know  on  what  the  defendant  relies,  and  how  to 
apply  his  evidence  ;  but  Sir  Thomas  Clarke  M.  R.  held, 
that  if  it  appear,  that  a  pecuniary  payment  was  made  for 
any  foecies  of  tithe,  the  court  will  help  the  imperfe£Hon 
in  the  manner  of  fetting  out  the  modus,  and  put  a  con- 
firuQion  on  the  words.  He  accordingly  diredled  an  iffue 
to  try  whether  a  modus  of  two-pence  per  hogfliead  of 
cyder  was  payable  thrgughout  the  parifli,  in  lieu  and 
fatisfaflion  of  tithes  in  kind  for  the  apples  which  were 
ufed  in  making  fuch  cyder  (/>). 

And  with  the  fame  liberality  fuperfluous  words  ufed  in 
an  anfwer  ftating  a  modus,  which  would  make  it  indefinite, 
Ijave  been  confidered  by  the  court,  as  expunged.  .Thus 
vhere  a  modus  of  three-pence  per  head  for  every  Iheep 
Ijrought  into  the  parifli  a  Ihort  time  before  the  1 3th  of 
Februar)',  was  objefted  to  as  too  vague  :  It  was  held  that 
thefe  words  fliould  be  rejefted  as  unneceflary  (y).  Nor.fhall 
even  a  variation  of  the  witnefles  in  the  defcription  of  the 
land  vitiate  a  modus,  provided  they  agree  in  pointing  out 
the  particular  land,  which  is  covered  by  it  (r). 

But,  fUll  this  latitude  permitted  to  anfwers  is  not 
wholly  unlimited,  for  where  the  defendant  infifts  on  a- 
parochial  modus,  he  mult  ftate  in  his  anfwer  to  whom  it 
is  payable,  and  what  particular  lands  in  his  occupation  are 
covered  by  it  (j).  So  where  in  an  anfwer  a  ferm  modus 
was  laid  for  all  tithes,  except  thofe  of  com  and  grain, 

(^)  Mallock  V.  Browfe,  Gwill.  (r)    Markham      v.     Huxley^ 

905.  Ambl.  423.                         *  Gwill.  14^9. 

(q)  Ellis  V,  Saul,  Gwlll:  1326.  (j)  CoggaA  v.  .LordLonfdale^    » 

1335.    Anftr.  332,  Gwill.  1404. 
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and  the  tithes  due  to  the  vicar,  it  was  held  not  to  be  fuf- 
ficiently  certain  for  want  of  diftinguifliing  what  tithes  the 
moduS  .covered  (f).  So  where  the  defendants  in  their 
anfwer  admitted  the  reftor  to  be  entitled  to  tithes  in 
kind,  except  in  the  townfhip  of  Rifby,  which  they  ftated 
to  confift  of  nine  hundred  and  thirty  acres,  or  there* 
abouts,  of  which  they  alleged/  i,  certain  parts  to  be 
demefne  of  the  manor  or  lordftiip  of  Rifby,  and  to  con- 
tain one  hundred  and  fifty-fix  acres,  or  thereabouts; 
a,  other  parts  to  be  ancient  enclofures,  and  to  contain  four 
hundred  and  thirty-two  acres,  or  thereabouts  ;  and  3,  the 
remainder  to  be  three  hilndred  and  forty-two  acres, .  or 
thereabouts,  and  infilled  on  a  modus,  firft  for  the  demefne 
lands  three  poimds  two  IhilUings,  for  the  ancient  enclofures 
one  poimd  ten  {hillings  and  threepence,  for  all  the  land 
in  Rifby  accuftomed  to  pay  tithe  in  kind  twelve  pounds, 
which  amounting  together  to  fixteen  pounds  ten  Ihillipgs 
had  been  immemorially  paid,  after  allowing  the  land-tax 
amounting  fometimes  to  one  pound,  and  fometimes  to  one 
pound  four  Ihillings,  as  a  modus  in  lieu  of  all  tithe  within 
thofe  feveral  lands  :  The  defendants  not  having  in  their 
.  anfwer  afcertained  the  three  diflferent  fpecies  of  land,  the 
court  held  that  it  was  impoffible  to  direft  iffues  on  any  of 
thefe  modufes,  though  the  court  at  the  fame  time  expreffed 
a  wifh  to  relieve  the  defendants  from  the  difficulty  of  having 
fubjoined  the  third  to  the  two  others ;  butobferved,  that  if  a 
decree  were  pronounced  only  for  an  account  of  the  third 
defcription,  wlien  the  reftor  came  for  his  tithes,  his  claim 
might  be  fruftrated  by  the  occupiers  irififting,  that  thefe 
were  demefne  or  old  enclofures ;  an  account  was,  there- 
fore decreed  of  all  the  tithes  demanded  by  the  bill  with 
cofts;  but  without  prejudice  to  any  future  claim  to  the  bene- 
fit of  the  modufes  d^fedively  fet  forth  in  the  anfwer  (u).  In  • 
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like  maimer  to  a  bill  for  federal  ^[^acies  of  dthes^  and  pani* 
cularly  for  agiftmtet,  two  of  the  defendants  in  their  joiot 
anfwer  fet  up  a  modus  to  cover  the  agiftment  tithes,  one  of 

whom  ftated  that  he  held  as  owner  certain  knd3  withia 

• 

that  townihip  of  T.,  confifting  of  twenty  acres  or  there? 
abouts,  and  alfo  of  feven  beaft  gates,  or  cattle  gates,  in. 
certain  open  paftures  there  called  A.  ^and  B.,  together 
with  common  of  pallure  on  the  moors  or  commons  with* 
m  the  townihip,  which  farm,  lands^  or  grounds  ware  part  . 
of  an  ancient  eftate  within  that  townihip,  which  theretofore 
belonged  to  J.  C. ;  that  the  other  part  thereof  conlifted 
of  eleven  acres  of  meadow  land,  cnr  thereabouts,  and 
three  beaft  gates,  or  cattle  gates,  and  that  the  laft  men- 
tioned premifes.  alio,  belonged  to  the  defendant,  but 
during  the  faid  years  were  let  out  to  tenants.  The 
anfwer  then  fet  forth,  that  the  defendant  held  as  owner 
certain  other  lands,  there,  confifting  of  twenty  acres,  or 
thereabouts,  which  were  parcel  of  an  ancient  eftate  within 
the  townfhip,  which  theretofore,  belonged  to  W.  A.,  the 
other  part  of  which  confifted  of  twenty  acres,  or  there* 
abouts.  The  defcription  of  the  lands,  held  by  the  other 
defendant  was  fimilar,  being  parcel  of  another  ancient 
eftate.  They  then  fet  forth  certain  modufes  payable  fior 
thofe  ancient  eftates  refpeSively.  There  was  evidence 
to  fhew  the  extent  and  boundaries  of  the  feveral  ancient 
eftates.  On  its  being  objeded  on  the  part  of  the  plain- 
tiff, that  the  defcription  of  the  places  covered  by  the 
modus  was  not  fufiiciently  certain,  the  court  held,  that 
although  it  be  true,  that  in  an  anfwer  confiderable  indul- 
gence be  ihewn  in  ftadng  the  defence,  aiid.the  evidence 
here  made  the  cafe  more  intelligible,  yet  that  the  defen- 
dant muft  not  give  a  blind  defcription,  which  the  plain- 
tiff cannot  meet ;  that  the  defendants  had  not  defined 
with  reafonable  precifion  the  ancient  eftates,  with  refpefl: 
to  which  the  feveral  modufes  were  claimed ;  that  they 
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had  defcribed  the  clofes  held  by  them  no  otherwife  than 
as  lands  of  certafai  extent :  They  had  neither  named  the 
parcels,  nor  fpecified  the  boundaries ;  that  the  defcription 
of  the  ancient  farms,,  of  which  thefe  lands  were  parcels, 
was  equally  indefinite ;  they  are  ftated  merely  to  lie  in 
fome  part  of  the  townfliip  of  T. ;  but  there  is  no  clue 
to  difcover  their  particular  locality ;  whereas  there  ought 
to  have  been  fuch  a  reafonable  precifion  in  thdr  defcrip- 
tion as  would  enable  a  fherifF  to  give  pofleflion  of  the 
clofes  ;  but  this  defcription  is  clearly  infuffident  for  that 
purpofe.  No  iflue  could  be  direfted  upon  this  defence. 
The  iiTue  is  in  general  in  the  words,  or  nearly  in  the  words 
of  the  anfwer ;  but  here  there  is  no  defcription  of  the 
place  covered  by  the  modus:  there  is  nothing,  therefore, 
to  try  by  an  iifue.  Where  there  is  an  inaccuracy  in  the 
anfwer  in  defcribing  the  defence,  an  indorfement  on  the 
pojiea  may  remedy  the  error:  here  the  defcription  is 
totally  wanting,  an  indorfement^  therefore,  could  not 
ailift  the  cafe  (v). 

IL  A  modus  muft  in  its  origin  have  been  beneficial  to 
the  parfon,  and  not  for  the  emolument  merely  of  third 
perfons. 

Thus  a  modus  to  find  flraw  for  the  body  of  the  church 
is  no  valid  modus  in  difcharge  of  tithes,  for  the  parfon  is 
not  bound  to  find  fuch  flraw,  and  confequently  he  de- 
rives no.  benefit  from  it  {w).  But  if  it  had  been  alleged 
that  the  ffaaw  was  given  to  him,  aild  he  beftowed  it  on 
the  body  of  the  church  ;  or  that  he  had  a  feat  in  the  body 
of  the  church,  the  adjudication  would  have  been  diffe- 

Xv)  Wood  V.  Wray,  Gwill.  («)  Scory  ▼.  Babcr,  GwilL 
X4.57f  Jif&Xn  838.  i63» 
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rent  {x).  So  a  modus  to  repair  the  church  in  difcharge  of 
tithes  is  not  good,  becaufe  that  is  an  advantage  to  the 
parifli  only  ;  but  to  repair  the  chancel  is  a  Valid  modus, 
becaufe  that  is  an  advantage  to  the  parfon  (^).  So  where 
a  party  prefcribed,  that  he  ufed  to  pay  the  parifh-clerk 
his  wages  in  fatisfeftion  of  tithe-hay,  .this  was  held  to  be 
no  difcharge  (z) ;  and  upon  the  fame  principle,  if  a 
cuflom  be  infifted  on  in  the  fpiritual  court  in  fatisfaddon 
of  tithes,  which  gives  no  recompence  to  the  parfon,  a 
prohibitiofi  Ihall  not  be  granted  (a). 

III.  A  modus  muft  be  different  from  the  article  com- 
pounded for.  It  is  abfurd  to  fuppofe,  that  a  part  could 
ever  be  accepted  as  a  fatisfadtion  for  the  whole ;  therefore 
one  load  of  hay  in  lieu  of  all  tithe-hay,  is  no  valid  modus, 
for  no  parfon  would  bpna  fide  confent  to  receive  a  com- 
pofition  for  lefs  than  is  due  of  the  fame  fpecies  of  tithe,  and 
therefore  the  law  prefumes  it  impoffible  for  fuch  compo- 
fition  to  have  been  altered  into  (i).  In  like  matiner  a 
certain  number  of  Iheaves  of  com  in  latisfaftion  of  all 
tithes  of  com,  has  been  determined  to  be  a  void  prefcrip- 
tion  (r).  So,  in  a  cafe  where  the  defendant  infifted,  that  a 
fmall  meadow  had  always  been  enjoyed  by  the  redor  in  lieu 
of  the  tithe  of  hay  of  another  meadow  of  a  nmch  larger  ex- 
tent, and  it  appeared  that  the  firft  meadow  produced  every 
year  on  an  average  about  four  loads  of  hay,  and  the  other 
.about  one  hundred  and  fifty  loads,  the  court  difalloNved  the 
modus,  obfenrag  that  it  could  not  be  prefumed,  that  any 
perfonin  his  fenfes  would  confent  to  take  four  loads  inftead 

(jf )  Scory  V.  Baber,  Gwill,  163,  285.  Portingcn  v.  Johnfon,  GwilL 

\y)   I  Roll.  Abr,  649.  pi.  50.  286.  ' 
•     (z)  SarcU   V.   Wood.    Gwill.         {b)  Lev.  179. 
157.  Cro.  Eliz  7i.&.Gwill,i63.         {c)  Sheppard  v.  Pcnrofe,LeT^ 

Deg.  p.  2*c.  16.  -  '79« 

(fl)  T.  Barnes,  Gwill. 
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of  fifteen  {i).  So,  where  a  modus  was  alleged  that  tithe- 
*  milk  ought  to*  be  paid  by  every  tenth  evening  and  morn- 
ing's meal  in  kind,  from  Hoe.  Monday  to  the'fecbnd  day 
of  November,  to  commence  upon  the  evening  of  Hoe 
'  Monday,  (that  is  the  Monday  fortnight  after  Eafter-day) 
and  the  morning  following  to  be  taken  by  tTie  reftor  at 
the  place  of  milking,  and  no  tithe-milk  to  be  paid  for  the 
refidue  of  the  year  ;  fuch  alleged  modus  was  held  to  be 
void  upon  the  face  of  it,  being  only  payment'  of '  part  for 
the  whole  (^).  But  three  eggs  for  every  cock  and  drake 
payable  on  Wednefday  before  Eafter,  and  for  every  hen 
and  duck  refpectively  three  eggs  in  lieu^of  tithe-eggs, 
chickens,  and  ducks  hatched  in  the  parifli,  have  been  de- 
cided to  be  good  modufes  (f).  So  a  prefcription  to  pay 
the  tenth  cock  of  barley  in  difcharge  of  the  tithes  of  the 
rakings  minus  n:oIiintarie  {g)  difperfed,  has  been  efta- 
bliflied.  And  in  no  inftance  does  this  principle  appear  ap- 
plicable to  articles  tithable  merely  by  cuftom,  but  only 
to  articles  tithable  Jifyz/r^, 

It  is  fufficiently  obvious,  that'  the  cafes  I  have  above 
alluded  to  (>&),  in  which  the  parfcn  fhall  take  lefs  than 
a  tenth  of  any  fpecific  article,  having  a  comperifat'ion  ih 
the  parifhioner's  work  and  labour,  or  in  the  greater  ma- 
turity of  the  ^icle,  do  not  fall  within  this  clafs  of  deci- 
ifions.  Therefore,  a  cuftom  to  cut  down  the  grafs  grow- 
ing upon  the  meadows,  and  to  make  it  into  hay  at  the 
tenant's  expence,  and  to  fet  out  the  tenth  cock  is  a  good 
prefcription  in  fatisfadlion  of  the  tithe  of  the  latter  mawth, 
as  well  as  of  the  firft  mowth  (/).     80  in  cafe  of'a  modus, 

(//)  Mafon  V.  Holton,  3  Burn.  .  {g)  Green  v.  Hun,  GwilL  215^ 

Eccl.  L  421.  Cro  Eliz,  702 

{e)    Brinklow     v.    Edmunds,  {h)   Hall  v.  Petty place^  G will. 

Gwill.    712.  Bunb.  307.  222".     Cro.  Jac.  42. 

(/)  Ibid.  Gwill.  712.  Bunb.  (/)  Supra,  185. 
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that  in  confiderttion  of  the  parifluooers  at  their  own  cofts 
and  charges,  xnalwg  the  tithe  gra{$  iilto  hay,  by  ftrewing 
the  grajs  upon  t}^e  groundi  which  is  called  tedc^ng  it,  and 
afterwards  gatl^enngit  into  weeks  and  windrows  j  there* 
fore  the  paxifhioners  aiid  inhabitants  within  the  pariib  were 
to  pay  no  tithes  for  the  herbage  of  dry,  and  unprofitable 
cattle }  a^t  lord  Chancellor  oblenred,  that  this  m^ht  be 
a  good  modus  to  e^ccitfe  the  occupier  of  the  fame 
land,  in  which  the  parifluoQ^r^  made  grals  into  hay,, 
^om  paying  tithe  of  after  herbage,  yet  it  could  be  no  good 
jnodos  to  eaccufe  the  herbage<>tithe  of  other  land ;  for  by 
parity  of  reafon,  a  man  might  mow  and  malc;e  into  hay  a 
(mall  parcel  of  grounid  containing  about  a  (juart&r,  or 
Jhalf  an  acre  of  laj^ds  and  by  thofe  means  he  e^c^fed  from 
the  titherherbsige  of  a  hundred  head  qf  cattle ;  and  al- 
though i|i  th^^t  cafe  it  was  proved  that  the  parifluopers,time 
out  of  mind,  had  paid  no  tithe  of  dry  herbage,  yet  on  the 
other  hand  it  Was  proved  that  foreigners  living  out  of  the 
parifh,  and  having  no  p:|:ivilege  of  being  tithe-free  sis  tQ 
their  herbage,  made  the  tithe  grafs  into  hay,  as  well  as  the 
inhabitants,  and  paid  tithe  herbage  i  his  lordfliip  thought 
this  a  material  objedion  to  the  cuftom,  as  it  appeared  ta 
be  the  ufage  of  the  parifli  for  the  pariihioner$  to  QiaKe 
their  grstfs  into  hay  of  courfe  ()&), 

IV.  Payment  of  one  fpecie§  of  tithes  cannot  be  dit 
charged  by  a  ^odus  of  another  fpecies  of  tithes*  Thus  a 
cuftom,  that  every  parifliioner  ihould  pay  for  every  milch 
cow  one  pepny  by  the  year,  and  for  every  other  cow  a 
helfpenny  per  annum,  in  recompence  and  difcharge  of  all 
tithes  of  qows,  oxen,  fteers,  and  calves }  and  alfo,  a 
penny  for  every  mare,  in  difcharge  of  all  tithes  of  horfeSji 
mares,  and  colts  there,  has  been  adjudged  bad,  for  tithes 
paid  for  one  thing  cannot  be  mten^ed  as  a  recompence 

(i)  Gwill.  697.     ^  p.  Wms.  52a 
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for  the  thkes  of  another,  it^bere  tithe  is  of  comraon  i%!tt 
due  for  ]>oth  (/)•  Iii  Uke  manner,  where  a  patrty  pre» 
fcribed  tp  pay  the  tenth  part  of  corn  in  the  ihea^ 
for  the  (ithes  of  all  whkh  is  in  the  fheaf,  and  of  all  whidi 
is  raided,  the  prefo^tion  was  adjudged  to  be  void, 
bep^e  he  was  liable  to  pay  tithes  of  both  (m).  Upon  the 
iame  principle,  a  niodqsof  fourpence  fi>r  every  orchard,  ia 
lieu  (^the  tithes  of  ail  fruit  trees  in  ^  parilh  was 
overruled,  as  being  a  modus  of  oQd  tithe  in  lieu  of 
another  (7i)t 

V.  The  compeniation  muft  be.  as  durable  in  its  nature 
as  the  tithe  difchai^ged  by  it,  becaufe  tithe  in  kind  is  acer* 
tain  inheritance,  and  (here,  is  no  colour  ci  reafon  that 
the  right  to  it  ihould  be.  extitiguiihed  by  a  ie(s  per* 
manent  recompem:e ;  therefore,  a  modus  that  every  inha* 
hitant  of  a  houle  ihall  pay  four-pence  a  year,  in  fadri2U> 
tion  of  the  owner's  tithes,  is  no  good  modus,  for  poflibly 
the  houie  may  become  dilapidated,  or  be  without  ai^ 
occupier  (o).  A  modus  likewife  for  the  tit£e  of  articles 
of  comparatively  recent  introduftion  into  England,  as 
turkies,  hops,  and  whatever  is  in  the  lame  predicament 
cannot  be  »  v^lid  modus,  for  wvxt  of  a  fuffident  dun* 
tion(^)^ 

But  jo  a  bill  for  tithes  in  kind  of  certain  farms  within 
the  pariih  of  K.  the  defendants  as  to  tfaofe  farms  fet  up 
the  following  modufes ;  as  to  two  of  the  farms,  a  modus 
of  ten  fleeces  of  wool,  and  two  and  a  half  lambs,  or  one 

(/)  Gryftnan  t.  Lewes,  Gwill.  Carleton  y«  Brightwell,  2  P. Wtta» 

165.  Cro.  Eliz*  446.  462. 

(m)  Sir  Charka  Momfon's  (j)  Watf.  C.  L.  40s.  See 
cafe,  Us  J.  Chapipan  ▼.  Smithy  Gwill.  847* 

{«)  Torriano  t.  Legge,  Gwill.  2  Vcf,  506.  Brmklow  v.  Ed- 
pop,  inunds^  Gwill.  712*  Sup.  146. 

(0)  Qibf;  6js*  Cro.  Elia,  133, 
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Ihilling  ahd'fixpence  in  money  in  lieu  of  the  half  Iamb,  in 
full  difcharge  of  all  tithes  whalfoeveir  ;\as  to  two  other 
farms,  a  modus  of  fix  fleeces  of  wool,  and  three  lambs  for 
all  fmall  tithes ;  aud  as  to  a  fifth  farm,  a  modus  of  eight 
fletees  of  wool,  and  four  fhillings  in  money  irx  difcharge 
of  all  tithes  whatfoever  fbr  that.  farm.     As  to  the  firfl, 
and  fecond  modufes.  Price  and  Bury  barons  were  of 
opinion  they  were  bad.     Ward  chief  baron,  and  Smith 
baron,    on    the    contrary   held,   that  they  were  valid, 
for  that  they  were  not  in  difcharge  of  wool  and  lamb 
only,  and  that  any  thing  of  a  tithable  nature  may  be 
given  in  difcharge  of  tithes,  as  well  as  money  ;  that  the  dif- 
tindion  is,  where  it  is  in  difcharge  of  a  fpecies  of  tithes, 
and  where  of  the  land ;  that  it  is  clear,  that  the  payment 
of  tithe  of  one  kind  could  not  be  a  difcharge  in  refpeft  to 
the  tithe  of  another  kind  ;  but  they  obferved,  that  this 
was  not  a  payment  of  tithe,  becaufe  it  was  to  be  paid  in 
all  events,  whether  there  were  fheep,  or  not.  In  refpefl:  to 
thie  lafl  modus,  it  was  holden  good  by  the  chief  baron 
and  two  of  the  barons,  the  third  diiTentient  (y). 

Laflly,  The  modtis  muft  not  be  too  large,  or,  as  it 
is  ftyled,  a  rank  modus  ;  for  in  thefe  inftances  of  cuflom, 
or  prefcription,  the  law  fuppofe§,  as  I  have  already  in- 
timated, an  original  real  compofition  to  have  been  regu- 
larly entered  into ;  but  having  been  loft  by  lapfe  of  time, 
immemorial  ufage  is  admitted  as  evidence  of  its  having 
formerly  exifted,  and  that  from  fuch  compofition  fuch 
ufage  was  derived*  Now  the  commencement  of  time  of 
memory,  as  above  ftated,  hath  been  long  fixed  from  the 
time  of  the  expedition  of  king  Richard  the  firft  to  the . 
Irply  land.  Any  cuftom  may,  therefore,  be  deftroyed 
by  proof  of  its  non-eiUftence  in  any  part  of  the  long  pe- 
riod from  that  time  to  the  preftot,  confequently,  as  this 

(f)  Archbiihop  of   York   v.  Duke  of  NcwcaiUc,  GwilL  583. 
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real  compofition  is  fupjtofed  to  be  a  iair  and  reafonable 
contraft,  amounting  to  the  foil  value  of  the  tithes  at  the 
time  of  making  it,  if  the  modus  infifted  on  be  fo  rank, 
and  large  as  palpably  to  exceed  the  value  of  the  tithes  as 
.  it  exifted  at  the  time  of  Richard  the  firft,  it  deftroys  it- 
felf ;  for  as  it  would  be  difallowed  on  dired  proof  oiv  its 
.  non-exiftence,  at  any  time  fubfequent  to  that  asra,  it  is  of 
neceflity  avoided  by  fuch  internal  evidence  of  a  much  later 
origin  (r). 


The  ranknefs,  therefore,  of  a  modus  depends  on  the 
hiftory  of  money,  and  involves  in  it  a  queftion  of  fad, 
and  not  of  law  ;.  a  queftion  neverthelefs,  which  hath  fre- 
quently been  decided  by  a  court  of  equity,  without  the 
intervention  of  a  jur/ :  for  if  a  modus  be  palpably  and  no- 
torioufly  of  that  defcHption^^nd  bears  ftrong  intrinfic 
evidence  again  (I  the  poffibility  of  its  immemorial  exift- 
ence  (j\  it  were  nugatory,  and  indeed  oppreflive  for  the 
court  to  direct  an  iffue  to  try  a  fad,  of  which  it  is  per- 
.  fedily  fatisfied  (/).  Thus  in  a  cafe,  in  which  the  defendants 
infifted  on  feveral  modufes  for  all  fmall  tithes  arifing  put 
of  their  refpeftive   farms,   it   appearing  upon  the  face  of 
their  anfwer,  that  their  fmall  tithes  in  kind,  in  the  year 
demanded  by  the  bill,  did  not  amount  to  more  in  that 
year,  than  the  alleged  modufes,  they  were  at  the  hearing 
fet  afide  («). 

So  Lord  Hardwicke  C,  on  a  fimilar  occafion  declared, 
that  he  fliould  be  -afliamed  to  fend  a  modus  of  thirty 

(r)*  2  Bl.  Com.  30,  31.     See  1192.  vid.  Afhby  v.Power,GwilI. 

Gwill.  807,  808.  1238.  O'ConDor  v.  Cook,6Vcr. 

(j)  Pike  V.  Dowlingy  Gwill.  -jun.  665- 

1166.     2  Bl.  Rep.  1257.  (tt)  Lloyd  t.   Small,    GwflL 

(/)  Bifliopv.Chichefler, Gwill.  619.       3  .Burn    Sec.     1.    425, 

J 320.  Bedford  V.  Sambell,  Gwill.  ^26* 

1058.  Twells  V.   Welbyi  Gwill.  '                                           ' 
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poumk  pst  ammm  to  be  txidi  by  a  jtiry^  where  die  real 
tbIw  ctf  the  tidies  was  not  above  fiscty  poimds,  and  decreed 
Sbr  tbe  piaimiff>  tbe  parfim,  with  cells  (w). 

■ 

B«£  tbe  dodriat  that  die  court  is  boond  to  takecogni* 
Imce  cf  tbe  rankneb  of  a  modus,  and  oi^ht  in  the  firli 
iifiance  to  overrule  it,  has  prevailed  principally  with  re* 
ference  to  the  vaine  cxf  particular  thhiga,  for  whkh  ihe 
modus  has  been  fet  up ;  as  wherea  fpec^c  fum  of  money 
IB  payable  for  a  flieep,  or  lamb,  or  any  particular  fpedes 
cf  produce,  the  prefent  value  of  which  may  be  ealily  af- 
certaioed }  fuch  modufes  aze  dcftinguiffiaUe  fnmt  thofe^ 
Ae  validity  of  which  depends  on  the  value  of  lands,  a 
piore  complicated  confidendon  varymg  by  different  means^ 
by  the  flu&uatioas  of  traffic,  and  commerce,  by  improve^ 
meats  in  the  modes  of  cultivating  lands,  by  their  accidental 
jife^  or  depreciation,  and  by  a  variety  of  other  circum-r 
ibnces,  wUch  reader  fuch  modufes  more  uncertain,  and 
confequently  more  fit  fubjeds  for  the  inveftigation  of  a 
|inry  («)•  So  in  the  cafe  of  a  hrm  modus,  Macdonald,  C.  B. 
recognifed  tbe  dilUnftion  between  a  farm  payment,  ^and 
one  for  a  particular  fpecies  of  produce,  and  his  lordfhip  ob« 
ierved  that  in  theformer,  many  reafons  may  have  prevented 
tithes  frdm  being  agreed  for  at  their  proper  price.  The 
owner  may  have  meant  a  bounty  to  the  clexgyman,  or  he 
may  have  wi&ed  to  pay  for  an  exemption  finom  tithes  for 
the  fake  of  improvements.  That  it  is,  moreover,  fcarcely 
poffible  to  afcertain  the  comparative  value  of  the  land,  or 
of  the  produce  in  former  times,  and  the  court  ihould  not 
be  nice  in  judging  of  the  value^  or  of  the  goodnels  of  the 
bargain,  where  by  any  probable  drcumftances  the  modus 
may  have  been  a  real  agreement  between  the  parties  be* 

[vf]  Moore  ▼.  Beckford)  ^ted        («)  CHiapfiian  v«  Smith,  Gwill; 
2  Bh  Rep.  1257,  847,  2  Vch  50S. 

fore 


feretune  of  memory ;  more  Specialty,  ought  the  court  to 
be  ejsttsmdy  cantioos  in  dccidmg  fuch  a  quefljon  without 
Ae  intearvcBtiim  o{a.  jury^  if  the  loft  doubt  arile  as  (a  th« 
fi£k  of  laokndEB ;  under  thefe  circiunftances,  the  qourt 
irouUl  not  decree  for  the  pkduttff  againft  the  modus  ; 
but  held  thot^  i£  the  reiStar  defirecl  aa  iffu^  undoubtedly 
be  muft  haTeit  (j). 

A 

*  And  in  a  recent  ca£e»  where  a  modus  for  catauLlandt 

waa  inlifted  on,  amounting  to  one  fluiluig  an  acr^  andr 

it  waa  objefted  to  on  the  ground  of  its  rankne£v  *«hkb^ 

it  was  urged  was  £>  evident  that  if  the  court  feat  it  tcr  ^ 

jurf»  the  princpk  would  be  mureriallj  eftabh'ihedt  that. 

tbe  court  caainno  cafe  decide  without  an  ifliie;  itWBsfiuv 

tfier  aqrned,  that  ficomiaQs  of  parliament,  and  many  oAet^ 

dooHnemaof  which  the  courts  can  take  notice  judidaUj!^. 

they  can  jfodgt  off  die  ranl^nefe,  and  where  it  is  mnSt, 

dewiy  aqpfMrent^  may  determine  upon  it;  that  in  tbcr 

fiBurtemrh  century » the  ftatute  of  Edward  in.,  aqd  odHy. 

fiatutcs  fix  the  avera^  price  of  the  quarter  of  wh^  at 

inc  fluSings  and  eight-pence^  but  that  carrying  it  thriee: 

faundr^  years  £utfaer.  back  it  will  be  finuid,  that  the 

quarjtar  of  wbeat  was  at  two  flulliags  only,  which  would 

make  tfaamodoa  in  queftion  much  exceed  the  value  of, 

tl^e  land;  yet, lord Eldon, C«  direded an iiFue,  obferr« 

ing,  ^at  though  undoubtedly,  according  to  the  con- 

ftitutioa  of  the  court,  it  might  take  to  itfcdf  the  decifion. 

of  every  h&  put  in  ifiue  upon  the  record,  yet  as  to  im* 

memorial  payment,if  any  nsafonatdedQubt  has  been raifed 

upon  it  ia  the  emlence,  courts  have  of  late  judged  it 

more  diicreet  to  fend  the  queftion  of  hOt  to  a  jury,  and. 

wiU  not  fuppofe  that  there  is  any  prejudice  in  a  tribunal 

(j)  Atkynt    ▼•    Lord   W3-    P.  C.  214.    See  alfe  O'Connor 
loughby  de  Brooke,  GwiH.  1412.    v.  Cook.  6  Vef^  jon,  665. 
See  alfo  Pole  r»  Gardiner,  i  Bro^ 
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appointed  according  to  the  conftitutionT)f  the  country  to 
try  the  faft.     Ranknefs  is  merely  evidence  againft  the 
payment  having  been  immemorial,  and  forms  no  legal  ob- 
"^jedion  to  the  modus*     If  it  can  be  inferred .  that  it  has   . 
exifted,  the  inequality  of  the  payment  cannot  impeach  it  ; 
and  therefore  the  judges  in  the  cafe  in  Blackftone  certi- 
fied, that  two  Ihillings  and  fixpcijce  was  not  an  illegal 
payment  for  a  lamb.     That  there  is  an  evident  diftinc- 
tion  in  refpeft  to  ranknefs  between  a  modus  for  tithe  of 
particular  things,  and  a  farm  modus ;  for  that  it  is  perfect- 
ly eafy,  in  almoft  every  period  of  our  hiftory,  to  afcertain 

•  what,  for  inftance,  a  lamb  was  worth,  and  therefore  to 
conjecture  upon  what,  in  any  place,  parties  would  agree. 
But  what  is  the  value  of  land  in  a  particular  pariih,  and 
what  therefore  it  is  proper  to  give  per  acre,  is  a  very  com- 
plicated confideration.     That  though,  the  court  cannot 

.  but  entertain  a  ftrong  opinion,  that  one  fliilling  an  acre 
was,  oh  the  principle  of  ranknefs,  in  all  probability  a  mon- 
ftrous  payment,  yet  ftill  the  judges  have  thought,  that 
even  fuch  pa)  "nents  ought  to  go  to  trial,  and  verdids 
under  which,  in  many  cafes,  even  more  than  one  fli  lUng 

an  acre  ^has  been  claimed,  have  been  confirmed.     That 

% 

the  modus  in  queflion  is  nothing  more  than  One  fhilling  an 
acre  for  all  tithes  of  the  fiirm,  in  whatever  form  culti- 
vated, or  occupied,  not  for  agiftment,  milk,  lamb,  or  any 
other  particular  tithe.  That  there  was  no  evidence  before 
the  court  (hewing,  that  this  modus  may  not  be  proved  to 
be  as  reafonable  a  commutation  for  tithes,  even  put  fa 
diftributively,  and  not  as  a  farm  modus,  as  in  fome  of. 
thofe  cafes,  where  one  fliilling  an  acre  has  been  given,  even 
for  tithe  of  hay  alone  (s:). 

{%)  O^Connorv.  Cook.  6  Vef.  new  trial,  on  the  grounds  of  mif- 

jun.  665.  &  8  Vef.  jun.  535.     A  diredUon  of  the  judge,  and  new 

verdldi  was  found  for  the  plaintiff  evidence  iince  difcovered.   A  new 

in  the  iffue,  the  defendant  in  equi-  trial  was  grantedy  on  which  there 

ty,  eftabMfhing  the  modus ;  and  a  was  again  a  verdid  fof  the  plaintiff, 

motion  was  afterwards  made  for  a  See  alfo  9  Vef.  jun.  i68. 

To 
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To  illuftrate  this  fpecies  of  objedion  to  amodus.  It  will 
be  proper  to  fpecify  various  inflances,  in  which  it  hath  been, 
allowed  to  prevail^  or  has  been  overruled, 

A  modus  of  five  ihillings  an .  acre  for  wheat  and  rye ; 
four  fl^llings  ^  acre  for  fummer  com  ;  .  three  fhilliogs 
an  acre  for  meadow ;  twenty-four  fhiliings  a  year  payable 
in  lieu  of  the  tithes/  of  a  whole  farm ;  five  (hillings  an 
acre  for  wheat;    two  ihillinga  and  fixpence   for  other 
grain^ ;  two  fhiliings  and  fixpence  for  meadowS  mowed  ; 
one  (hilling  and  fourpence  for  upland  grafs  grounds ;  and 
two  (hillings  and  fixpence  for  every  forrow'of  pigs  (a)\ 
a  modus  of  two  (hillings  an  acre,  in  lieu  of  the  tithe  of  all 
gram  reaped  from  the  enclofed  arable  land  in  a  hamle£  y 
and  one  (hilling  and  fixpence  an  acre,  on  the  common* 
field  arable  lands  (J?) ;  a  modus  of  four  pounds  tenfiiillings 
a  year  for  a  farm  of  the  yearly  value  of  thirty  pounds  (c)  ; 
one  (hilling   an  acre  for  hay  {d) ;  four  (hillings  for  every 
acre  of  wheat;  and  two  (hillings  forevery  acre  of  icnt  com 
reaped  (je) ;  a  modus  of  two  (hillings  and  fixpence  an  acre  for 
com  lands  (/) ;  four  (hillings  for  every  ten  lambs  fattened; 
two  (hillings  for  every  five ;  fourpence  a  piece  for  all  under 
five,  and  for  all  above  five,  and  under  ten,  fourpence 
a  piece  on  the  (hearing-day ;  and  threepence  a  piece  for 
all  other  lambs  bred  in  the  parKh  in  lieu  of  the  tidies  of 

• 

{a)  Toniano  ▼.  Legge  Gwill, .  (J)  Bate  ▼»  Hodgea,   GwiU. 

^099  910.   notis.  &  1    Bl.  Rep.  645.  Bunb.  laj, 

420.                                            /  (f)  Hulfe  V.  .  Munky    GwiU 

{h)  Gale  V.  Carpenter,   G^vill.  960. 

945,                    .    .  (/)Bifliopv.Chichefter9Gwill. 

(c)    Kennedy     ▼-    Goodwin,  1323. 
Gwill.  708.  Bunb*  301. 


fuch 


ftdi  baibs  (f);  v^nitm  pence  fer  a  mitch-cow,  and  fix-» 
pence  for  eray  cilf  Ifllift ud  fold  C^>;  threepence  for* 
ereiy  Iamb  yeaned  vidila  the  pai^  (^)  have  been  alt 
adjudged  to  be  ranlc»  and  coofcquentiy  void.  So  a  modus 
of  forty*€^f  pottoda  a  year^  in  lieu  df  all  tithes  of  a 
manor  vorA  Miy  e^ty  pouncb  a  year,  ^s  held  rank, 
£nee  accor&q;  «a  Aenantra)  improvement  of  land,  from 
Ae  time  of  kiqg  Hony  tbe  eighth,  it  ought  to  have  been 
fen  timer  as  nrnch^  on  acooont  of  money  fusing  in  its 
talue,  and  bndb  rifingin  dieirs  (0* 

Theprindpltof  thefe  dteifiomii  Air;  that Ae  value 
of  money  being  much  ll%ber  at  the  time  when-  tR  modufea 
an  pM&med  to  hav«  eommienced,  than  it-  is  at  prefent^ 
a  modn  lypreachiog  to  the  value  of  t&e  ttf hea  at  lioz 
4hy,  nmft  at  due  period  haive  gteaily  eicceeded  ie  i  zM  it 
were  abfiird  to  fuppofe^  that  the  panfluonew  \rotild  atany 
line  have  agveed  to  a  fiibftitntion  for  thefe  articles,  fb 
inoch  anre  vahabte  than  the  articN^  themfehree. 

On  tbe  odier  hand,  a-  modte  that  ereiy  ocospfer  of 
landa  mdun  the  pariib  bainng  a  Iamb  yeaned  within  the 
ftne,  oughr  to  pay  to  the  refiter,  or  hia  leffee,  for  every 
lamb,  fa]  yeaned,  the  fem  of  thre^nce  am^  no  more,  in 
latiBfiEiaiott  of  the  tithe  of  every  ftich  femb,  and  dtat  the 
fame  was  payable  yearly  on  St.Mark's-day,  or  fo  foon  after 
aa  demanded;  wasidbjed^d  to^  a&  a  tsads.  modua,  on  Ae 
ground,  that  in  ancient  times,  and  long  within  the  timeof 
legah  memory  the  price  of  cattle,  and  other  commodities^ 

(g)  WpoA  V.  HanifoB>  Gwill.  631.  Bunb.   105.  &  vid,  Blfliop 

970.  Franldyn  t.  The  Matter  and  t.  Chichdler,  Gwill.  i^ad. 
Brethren   of  St.    Crofs,    GwiU.         (i)  Ekin  v.  Rgot;  CfwilL  783. 

•  629.  Bunb.  78.  3  Atk.  298. 


(it)  Goddard  V.  Kcble,  GwilL 


was 
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was  fo  much  lower  than  at  prefent,  that  a  lamb  which 
no.v  may  be  worth  two  fliilUngs  and  fixpence,  two 
hundred  years  ago,  would  not  have  been  worth  more 
than  fixpence,  or  in  fuch  proportion,  that  the  fum  of 
threepence  infixed  on  to  have  been  anciently  and  imme< 
morially  paid  in  lieu  of  every  hmb,  which  fets  the  price 
of  every  lamb  at  two  (hillings  and  iixpence,  is  fo  near  the 
value  of  fuch  tithes,  even  at  this  day,  that  it  proved  itfelf 
to  be  a  modem  compofition  only ;  the  coiirt  of  exchequer, 
neverthelefs,  was  of  opinion,  that  the  objeftion  arifmg 
upon  a  matter  of  fa£t  was  very  proper  to  be  confidered 
by  a  jury,  who  would  enquire  into  the^  value  of  lambs  in 
the  place  where  this  controverfy  arofe:  and  the  court 
pronounced  a  decree  to  that  eiFe£t,  which  on  an  appeal 
was  aiBrmed  by  the  houfe  of  lords  (^).  So  a  modus  of 
nine-pence  an  acre  of  marfh  land,  except  when  fown 
with  corn,  or  planted  with  hops,  was  fent  by  the 
lord  Chancellor  to  be  tried  at  law  (  / ). 

« 

In  refped  to  fi^ch  modufes  as  have  been  adjudged 
valid,  they  are  of  the  following  defc^-iption  :  Sixpence  for 
every  cow  jdepaftured  within  the  pariih,  payable  at 
Michaelmas,  in  lieu  of  tithes  of  milk  and  calves;  twopence 
for  every  lamb  yeaned  within  the  pariih,  in  lieu  of  tithe 
thereof  j  one  penny  for  every  fleece  of  wool  fhom  from 
every  fheep  fed  and  depaftured  in  fuch  parifh,  in  lieu 
of  the  tithe  of  fuch  wool;  twopence  for  every  colt 
foaled;  fourpence  for  every *garden,  in  lieu  of  garden 
ftuflF;  fourpence  for  potatoes  tilled  in  a  ridge  in  the 
field  for  family  ufe,  and  not  for  fale ;  pigs,  and 
geefe  in  kind,  except  under  ten,  and  then  one- 
penny  a  pig,  and    one  penny  hal^enny  a  gdofe  (w)  j 

(i)  Webb  V.  Giffard,  GwiU.     847.  2  Vcf.  506. 
70S.  and4Bfo.  P.  C.2I2.  ,  (m)    Bofcawen    t.     Roberts, 

(/)  Cbapmaa  t.  Smith,  Gwill.     Gwill.  946, 

P  a  modus 


»   •- 
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a  modus  of  one  haJfpenny  for  the  wool  of  each  fheep 
dying  («)  j  fourpence  a  month  for  the  tithe  of  wool  of 
each  fheep  fliom  in  the  pariih  (0) ;  a  modus  of  a  garden- 
penny  yearly,  iFor  all  vegetables  and  fruit,  estcept  applet 
and  pears  (^) ;  a  modus  of  a  garden  penny  for  the  pro* 
duce  of  the  garden  generally  (y) ;  twopence  for  every  new 
milch  cow,  and  one  penny  halfpenny  for  every  bW  milch 
cow  fed  in  the  common  fields,  in  lieu  of  the  tithe  milk  of 
the  fame(r) ;  one  penny  for  every  lamb,  eightpence  a  fcore 
for  fheep  wintered  in  other  pariihes  in  lieu  of  tithe  of 
wool  (j);  one  penny  for  all  tithe-wood  cut  on  the  common . 
and  burnt  in  he  femily  (f);  one  penny  halfpenny  for  every 
calf  yeaned  (ti);  a  modus  of  eightpence  for  every  cow,  and 
fourpence  for  every  heifer,  in  lieu  of  the  tithe  of  milk  and 
calves  of  fuch  cow  and  heifer  (v)  ;  three  Sullings  and 
fourpence  payable  for  every  fcore  of  Iheep  fhom  out  of 
the  pariih,  and  ib  proportionally  for  a  lefs  number  than 
twenty,  or  for  a  lefs  time  than  a  year,  for.  the  wool 
and  lamb  of  fuch  fheep  (w);  a  modus  of  one  fhilling  for 
each  day's  math  (at)  ;  a  modus  of  nine  carf^  of  log- 
wood, or  an  hogfhead  of  cyder  (y)  in  lieu  of  all 
tithes  («)  J  twelve-pence  an  acre  for  low  meadows, 
and  eightpence  an  acre  for  high  meadows  in  lieu  of 
tithe  hay  (^a)y  a  modus  of  one  penny  at  Eafter  aninu- 

(n)    Brinklow     t.    EdmlUld^  («)  Thompfon  T.Holt,  G will ' 

Gwill  711.  BuDb.307.  671. 

(0)  IbicL      .  (v)  Ibi(L 

(p)  Thompfon  T.  Holti  Gwin.  {m)  Ibid. 

671*  {x)    Markham    y.     Huxley, 

(q)  Phflipt  T.  Symct,  Gwill.  Gwffl.  1499. 

654.  Bunb.  171,  (y)  Woolferfton  v.  Mainwaring 

(r)  ThompfoD  T.  Hok,  GwilL  GwiU.679.  Buob.  af  9. 

671.  (^)  Ibid* 

(/)  Ibid.  (a)  Polt  T.  Gaidiaer^  Gwilii 

(/)  Ibid.  71 X.  (01. 

al^ 
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ally,  in  lieu  oi  the  tithe  hay  growing  on  the  premifes  (J?) ; 
a  modus  of  twenty-fix  fliillings  and  eightpence  for  hay 
frnall  tithes  and  Eafler  offerings  ( f) ;  a  modus  of  eight 
pounds  for  a  farm  of  eighty  pounds  a  year  (rf) ;  one  penny 
per  head  for  Iheep  brought  into  the  parilh  after  Candlemas, 
and  dipt  in  the  parifh  in  lieu  of  tithe-wool  (js)  \  threepence 
per  head  for  iheep  brought  into  the  parifh  before  C^dle* 
mas,  and  carried  out  before  fhearing  time,  as  an  average  pay- 
ment for  the  wool  carried  out  (/),  and  fuch  payment  may 
be  applicable  to  the  wool  tithe,  although  not  then  due  (^) ; 
a  modus  to  pay  a  hearth-penny  for  allcombufUble  wood  (A) ; 
a  modus  for  a  lord  of  a  manor  to  pay  fix  pounds  in 
fatisfa£lion  of  all  tithes  in  the  manor,  and  in  confider- 
ation  of  fuch  payment  to  take  the  tenth  fhock,  &c  (i); 
a  modus  for  perfons  occupying  lands  in  the  parifh,  but 
refiding  out  of  it,  to  pay  fourpence  an  acre  for  the  tithe 
of  hay,  and  the  herbage  of  paflure  lands  occupied  by 
them  in  the  parifh  (k)* 

Such  is  the  general  nature  of  a  modus ;  and  fuch  are ' 
the  properties  which  are  neceffary  to  confUtute  its  validity. 

But  notwithflanding  thefe  requifites  are  indifpeniible, 
anfi  the  rights  of  the  church  fhall  not  be  impaired  by  any 
cuflomary  payments,  unlefs  fandibned  by  the  rules  of 
law  (7)9   a  modus  being  prefumed  to  be  a  compofition 

{h)  Finch  V.  Maftert»  Gwill.        [h)  Greenv»  Hun9GwilL2i5. 

652,  Bunb.  i6i«  Cro.  £1.702. 

(f)  Ibid.  (i)  Pigot  V.   Heron,    GwiU. 

(</)  Edge  ▼.  Oglander,  Gvrill.     200.  2  Moore,  483. 

536  Bunb«  301  •  (i)  Chapman  v.  Bifliop  of  Lin« 

(e)  Ellis  V.  Sauly  G'vUl.  1326.    coin,  GwiU.  67c.  Mof«  Rep.  z66* 

2334.  I  Anftr.  R?p.  33^.  279.     ** 

(/)  Ibid.  (/)  2  Vef.  506. 

(/)  Ibid, 

Pa  ia 
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in  writing  with  the  confent  of  the  parfon,  patron,  arid 
ordinary  before  tioie  of  memory^  decayed  indeed,  or  lorft 
hj  accident,  yet  having  grown  into  a  prefcription  fhatl  be 
allowed,  though  it  may  not,  in  every  refped,  appear  a 
wife  provifion  for  th?  interefts  of  the  parties  :  It  fliall  not 
be  narrowly  and  ftriftly  can\'afred,  the  courts  on  principle 
of  public  polity  being  averfe  from  intrenching  upon  fuch 
ancient  ufages  for  flight  reafons :  purchafers  buy  lands 
upon  the  faith  of  fuch  modufes,  and  are  induced  to 
give  a  greater  or  lefs  price  for  the  fends,  according  to 
the  nature  and  value  of  the  modus,  by  which  they  are 
covered.  The  vendor  proceeds  upon  the  fame  confi- 
dence ;  the  parfon  accepts  bis  living  with  the  expedation 
of  thefe  payments  j  and  in  contemplation  of  them  the  lay 
impropriator  purchafes :  it  would,"  therefore,  be  unrea- 
fonaWe  to  overturn  modufes  upon  trivial  grounds,  and 
by  thefe  means  to  deceive  purchafers,  who  bought  the  land 
with  a  view  of  paying  no  more  than  the  modus,  and  to 
give  the  lay  impropriator  an  undue  advantage  by  fuffering 
him.  to  take  the  tithes  in  fpecie,  for  which  he  never  fti- 
pulatdd  (pi) :  Thus,  although  ordinarily  the  occupier  of 
lands  be  anfwerable  for  the  payment,  yet  a  modus  payable 
by  the  owner  of  the  lands  is  valid  :  As  where  to  fuch  a 
modus  it  was  objected,  that  it  was  unreafonabIe,inafmuch  as 
the  parfon  was  under  the  neceflity  of  feeking  for  the  party 
to  pay  him  his  modus,  inftead. of  claiming  from  the  tenant 
cither  the  modus,  or  tithes  in  kind  ;  yet  the  court  held 
that  this  might  be  a  fair  agreement  at  the  time  of  the 
ccmmencement  before  memory,  when  the  ownerfhip  of 
land  was  not  fubjed  to  fuch  iiu&uation  as  it  is  at  prefent, 
and  that  the  p?uibn  might  have  thought  it  more  advan- 
tageous to  have  the  landlord  a  fecurity  rather  than  a  tenant 

(«)  Hardcaftle  v.  Sclater,  Gwill.  788. 


J 
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in  •  doubtful  drcumftancesy  and  that  the  court  ought  not 
nicely  to  weigh  the  vajiidity  of  that  judgment  («).  So  a  mo- 
dus that  the  occupiers  of  lands,  and  tenements  within  cer- 
tain vills  within  the  pariih  of  C.  not  being  parcel  of  the  de* 
mefhes  or  granges  of  the  monailery  of  C,  fhall  pay  feveral 
f urns ;  that  is,  fo  much  in  certain  for  each  vill  in .  lieu  and 
iatis&dionof  tithes  of  hay  growing  withiQthe  vills,  it  was 
infifted,  that  this  mcidus  was  void  upon  the  faceof  it ;  fer  that 
it  was  unreafonable  that  any  one  occupier  Ifhou^d  be  liable 
for  all  the  tithes  of  all  the  reft,  and  that  it  alfo  was  im- 
.  .certain  who  was  the  perfon  to  pay,  for  there  might  be 
feveral  occupiers  in  one  year  :  but  the  court  decided  this 
to  be  a  good  modus,  fmce  it  muft  be  prefumed,  that  at  the 
time  of  entering  into  this  agreement,  one  perfon  was 
pwher  of  a  whole  vill,  and  that  confequently  by  the 
branching  ^it  out  afterwards,  and  dividing  it  into  feveral, 
jthe  parties  could  not  deftroy  that  modus,  which  was  origi- 
nally and  in  its  commencement  good.  Nor  does  itfeem 
neceflary,  that  the  parfon  ihould  make  every  one  of  the 
occupiers  a  party  to  a  fuit  for  this  modus,  becaufe  as  it 
^affeds  all  the  lands,  each  occupier  is  liable  for  the  whole^ 
and  they  ^e  entitled  to  a  contribution  among  them- 
felves.(fi).  So  where  there  was  a  wafte  between  two  vills, 
J^,  S.  and  S.  S.,  and  the  refiants  and  occupants  of  each 
vill  have  had  common  by  reafon  of  vicinage,  a  cuftom, 
that  if  .any  inhabitant  of  S.  S.  have  any  pafture  ground 
in  N.  S.  fojr  cattle,  which  go  on  the  wafte,  then  he  fhall  pay 
tithes  to  the  parfon  of  S.  S.  where  he  inhabits,  and  that 
in  confideration  thereof,  the  re£tor  of  S.  S.  fhall  pay  to 
the  parfon  of  N.  S.  four  fhillings,  tind  to  the  vicar  eight 
fliillings }  and  that  the  party  inhabiting  within  his  parifh 
ihall  be  difcharged  of  tithes  againft  the  parfon  of  N*  S. ; 

(«)  Ord.   V.     Clarke,     Gwill.         {o)    Hardcaftlc    v.     Sclatcr, 
J437.  Anftr.  638.  Gwill.  78^. 

V  3  though 
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though  it  was  objeded  that  it  was  not  equal,  it  being 
unreafonable,  that  the  parfon  of  S.  S.  ihould  have  all  the 
tithes  of  lands  of  N.  S.  paying  to  the  parfon  four  (hillings 
per  axmum,  and  that  the  parfon  of  N.  S.  ihould  not  have 
the  fame  privileges  in  the  lands  of  S.  S.,  and  that  by  law 
no  parfon  is  to  have  tithes,  but  of  lands  in  his  own  pariih ; 
yet  it  was  held,  that  though  the  cuflom  were  hard, 
yet  being  found  by  the  verdift  the  court  could  not  inter- 
fere ;  that  there  was  a  recompence,  fuch  as  it  was,  given 
to  the  parfon  of  N.  S.,  and  though  not  given  by  the  par* 
ties  thenrfelves,  yet  it  was  given  by  the.  parfon  of  S.  S., 
which  is  in  eflfeft  the  fame  (j>). 

On  the  othet  hand,  where  a  modus  was  inlifted  on  of  one 
penny  payable  to  the  redor  annually  at  Eafler  by  the 
owners,  and  occupiers  of  ancient  tenements  having  right 
of  common  on  S.  common,  in  refped  to  which  ancient 
tenements  the  lands  occupied  by  the  defendant  were  fet 
out,  or  allotted  as  a  modus  for  the  tithes  of  gtafs  arifing 
either  on  the  andent  eftate,  or  common  in  right  thereof, 
whether  fuch  common  fhould  be  divided,  or  allotted,  or 
permitted  to  continue  undivided  or  unallotted,  and  whether 
the  grafs  be  cut  and  made  into  hay,  or  whether  it  be 
eaten  by  barren  or  unprofitable  cattle ;  the  modus  vtras 
held  to  be  void  upon  the  face  of  it ;  the  court  obferving, 
that  it  did  not  appear  that  any  agreement  was  made  vrith 
the  redor,  at  the  time  of  the  inclofure,  refpefting  the 
payment  of  any  modus  for  tithes,  or  for  faving  the  rights 
of  the  owners  of  the  farms  over  the  lands  when  they 
ihould  be  inclofed,  and  that  without  feme  agreement  it 
might  be  a  queftion,  whether  the  modus  was  iiot  extin- 
guifhed  by  the  inclofure  ?  But  fuppofing  that  by  ufage 
antecedent  to  the  inclofure,  a  modus  of  one  penny  had 

« 

(f)  Hickcs  T.  Froud,  GwilL  267, 

been 
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been  paid  for  the  hems  and  the  commons^  it  could  not 
have  been  paid  for  hay  on  the  commons,  for  the  com^ 
mons  from  the  nature  of  them,  and  of  the  rights  over 
them,  could  not  have  produced  hay.  Such  a  uiage  could 
not  have  afforded  a  prefumption  of  any  ancient  agreement 
on  the  part  of  the  reAor  to  receive,  and  on  the  part  of 
the  owners  of  the  farms,  to  pay  an  annual  fimi  in  lieu  of 
the  tithe  of  a  tithable  matter,  which  at  the  time  of 
making  it  <:ould  not  have  been  in  the  contemplation  of 
either  of  the  parties,  as  the  fubjed  of  their  agreement, 
and  over  which  one  of  the  parties  had  no  right  For 
fuppoflng  the  ancient  rights  of  the  owners  of  the  farms 
to  have  continued  after  the  inclofure,  yet  the  right  of  the 
owners  of  the  farms  could  not  before  the  inclofure  be 
extended  to  any  exemption  from  payment  of  tithe  of  hay, 
becaufe  if  hay  had  been  produced  on  any  part  of  the 
common,  it  would  not  have  belonged  to  the  owners  of 
the  farms,  who  paid  the  modus,  but  to  the  owner  of  the 
land  on  which  it  grew,  who  was  the  lord  of  the  wafte  (;)• 

A  parochial  modus  may  extend  to  lands  recently 
inclofed,  but  it  is  otherwife  with  regard  to  a  &rm 
modus  (r). 

It  remains  now  to  be  confidered  how  a  modus  maybe 
difcharged,  and  tithes  may  become  due  and  payable  in 
kind. 

A  modus  may  be  difcharged  by  the  deflru£tion,  or  al* 
teration  of  the  fubjed,  for  which  the  modus  was  payable ; 
as  where  the  prefcripdon  is  for  hay  and  grafs  of  any  par- 

{q)  Scott  ▼•  Fenirick,  Cwill.  (r)  Biffaop  t,  Ckichefter,  GwilL 
1250.  1323. 
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ticular  quantity  of  land,  if  the  land  be  converted  into  a  hop 
garden,  or  tillage,  the  prefcription  is  gone  (s).  Thus,  as 
I  have  had  occafion  in  a  former  part  of  this  work  to  ftate(/), 
a  modus  for  a  mill,  when  i)t  was  partly  a  com  mill, 
and  partly  a  fulling-mill,  in  confequence  of  the  fuUing 
wheels  being  taken  away  and  two  mill-ftones  fubftituted 
in  their  room,  was  held  to  be  difcharged,  on  the  ground 
that  what  had  been  done  was  equivalent  to  the  ereftion  of 
two  new  corn-mills  (u)^  So  if  an  ancient  mill  under  a 
building  worked  with  one  wheel,  and  the  owner,  under 
the  lame  roof,  ered  two  new  wheels,  and  two  ^ew 
ilone^,  this  confUtutes  it  in  all  refpeds  two  mills,  an4 
he  caxmot  cover  them  by  the  fame  modus ;  he  might  ap 
well  ere&  another  mill  on  the  fame  ftream,  and  call 
it  two  mills.  The  principle  upon  which  it  is  decided 
tliat  a  modus  is  deftroyed  where  two  ftones  are  ereded 
inflead  of  one,  is,  becaufe  the  miller  is  thus  enabled  tp 
grind  a  double  quantity  (y).  So  where  a  water  courfe 
was  altered  by  the  owner  of  a  mill,  and  the  mill  puUed 
down  by  him,  and  rebuilt  upon  it,  it  was  adjudged  that 
the  modus  was  extinguifhed  (iv).  So  where  there  is  a 
prefcription  to  be  difcharged  of  all  tithes  by  delivering 
deer  out  of  a  park  annually,  and  the  park  is  difpark'ed, 
the  prefcription  is  deftroyed  (x).  But  where  a  mill  had 
originally  only  two  pair  of  ftones,  and  a  third  pair  had 
been  added,   the  whole  being  carried  by  the  original 

(i)  2  Inft,  490.    I  Roll.  Abr.  908.   &  fupnt,   153.       But  fee 

65 1  •  Cowper  V,  Andrcwg,  Gwill.  27$' 

(/)  Supra.  47*  Moore,  6^^^  in  which  the  <}urfliQ^ 

(«)  Tilb^t    T.  May 9    Gwill.  was, whether  a  modue  for  a  park  •£ 

782.  3  Atk.  17.  2s.  a  year,  and  a  ihoulder  of  eyery 

(v)  Ibid.  third  deer  killed  in  it,  was  deter* 

(w)  I  Roll.  Abr»  652.  mined  by  difparking,  on  which  the 

(x]  Hutton  58.     Sec  Gwill.  court  were  equally  divided. 
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frame  and  wheels,  and  die  mHl  being  incapable  of 
working  more  than  tw^  pair  of  ilones  at  one  time ;  a 
modus  for  the  mill  was  nevertheleis  eftablilhed  (j).  Sp 
if  the  modus  cover  the  land,  and  the  mill  is  merely  an 
accidental  quality,  the  deftruftion  or  alteration  of  the  mill 
does  not  amount  to  a  difcfaarge  of  the  modus  (s).  la 
like  manner,  where  a  party  was  feifed  of  lands,  for  Ac 
tithes  of  which  he  had  immemonally  paid  five  fhillingB 
and  fourpence,  and  he  built  a  com-mili  upon  the  fame, 
it  was  adjudged  he  ftiould  pay  no  tithes  for  the  corn- 
mill,  becaufe  the  lands  were  -  difcharged  from  the 
modus  (a).  So  where  there  was  a  modus  for  land* 
contained  in  a  park,  which  belonged  to  wie  perfon  origi- 
nally, and  was  afterwards  difparked,  and  divided  out 
among  feveral  perfons,  that  was  held  not  to.  deftroy  the 
modus,  for  the  prefcription  went  to  the  land,  and  not  to 
the  park ;  confequently,  as  it  was  a  modus  in  refpeft  of 
the  land,  it  was  not  deftroy ed  by'  dividing  the  land  (3% 
So  where  forty-eight  acres  of  common  lands  were  fubjeft 
to  a  modus,  and  an  agreement  was  entered  into  between 
the  defendant  and  the  parfon,  and  thofe  who  had  a  right 
^o  feed  upon  tjbe  common,  to  make  an  inclofure,  and  an 
aft  of  parliament  was  pafled  for  that  purpofe,  by  whidi 
it  was  provided,  that  they  fliould  enjoy  all  their  rights 
in  feveralty,  as  they  did  the  right  of  common  before  ;  thefe 
forty-eight  acres  being  allotted  to  the  defendant  in  lieu 
of  comnxon,  they  were  held  to  be  ftill  covered  by  the 
modus ;  ibr  although  the  recital  in  the  aft  -ufed  only  gene* 
^al  words,  yet  it  fliiewed  plainly  the  intention  of  the  iegS- 
}ature  to  have  been^  that  every  perfon  ihould  enjoy  hk 

(jp^    Goodwk    T.     W^rtiey,    7S2.   3  Atl.  17. 
#will,  715.  {a)  I  Roll.  Abr.  652* 

(%)  Talbot   T,   May/  Gwifi.        \k)  See  GwilL  jSiS. 
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allotment,  as  before  in^  the'fame  \ray  as  he  did  the  fubje£l, 
in  lieu  of  tithes,  and  that  was  liable  to  the  modus  (c)* 

But  in  a  cafe,  in  which  the  owners  of  a  certain  deraefne 
claimed  the  benefit  of  a  modus  in  lieu  of  tithe  of  com, 
grain>  and  hay,  and  by  ani  ad  of  parliament  a  common 
was  inclofed,  and  ninety  acres  allotted  to  the  owners  of  that 
demeihe,  a  claufe  in  the  tlQl  that  the  divided  lands  before 
parcel  of  the  common,  fliould  be  holden  by  each  perfon, 
to  whom  the  relpeftive  divifions  were  allotted,  fubjed  to 
the  fame  charges  and  incumbrances  as  their  own  former 
land,  to  which  they  are  allotted,  and  confolitated,  were 
before  fubjed ;  and  alfo  a  claufe  that  the  ad  fhould  be 
conftrued  beneficially  to  the  land  owners,  to  whom  the 
refpedlive  divifions  were  allotted,  were  held  not  to  extend 
the  modus  to  the  allotted  lands;    the  court  being  of 
opinion,  that  this  cafe  was  clearly  difiiijguifliable  from  the 
cafe  I  have  jufl:  cited,  fince  the  demand  of  the  impropria*- 
tor  in  the  principal  cafe,  was  of  the  tithe  of  com,  grain^  and 
hay.    But  com,  grain,  and  hay  could  not  be  part  of  what 
grew  on  a  common ;  the  tithes,  that  arofe  upon  the  com- 
mon, could  only  have  been  tithes  of  agiilment,  or  of  Iambs, 
calves,  wool,  milk,  and  other  fpecies  of  tithes,  which 
could  have  been  the  produce  of  a  conunon,  tliat  there* 
fore,  the  exemption  could  not  relate  to  any  other  but 
fuch  fpecific  tithes,  and  was  not  comprehended  within  the 
fubflantial  idea  of  a  modus  or  compenfation  infifted  on 
by   way  •  of  exemption  firom  payment    of  tithes,    for 
chofe  lands,  which  were  part  of  the  common,  but  which 
then  prodliced  com,  grain,  and  hay ;  for  the  re&or  could 
have  no  benefit  from  this  modus,  which  was  confined  to 
the  dthe  of  comj  grain^  and  hay,  in  refpeft  of  any  fpecies 


(c)  StockeliTt  Teny,  Gw]]1.8a3.  i  Vcf.  11$* 
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of  tithe  which  could  arife  from  the  common,  while  it  r^ 
mained  c  ommon.  In  fhort^  that  the  decifion  in  this  cafe 
refted  on  the  fame  principle  as  the  decree  in  the  cafe  laft 
citedy  that  what  was  before  exempted  fhould  continue  ex- 
empted, and  what  was  before  not  exempted  fiiould  pny 
tithe  (rf;. 

Nor  does  unity  of  poflfeflion  deftroy  a  modus ;  thus  ia 
a  cafe,  in  which  a  prefcription  was  alleged^  that  the  queen 
and  all  thofe  whofe  eftate  flie  hath,  had  ufed  to  pay  to  the 
re&or  of  Kingfwood  two  ihillings  and  fourpence  yearly, 
in  lat]sfa£Hon  of  all  the  tithes  of  certain  land  in  Kingf* 
wood  ;  and  it  appeared  in  evidence,  that  the  queen  ha4 
the  eftate  of  the  abbot  of  Kingfwood,  who  was  owner 
of  the  land,  and  reftor  in  fiee  in  right  of  his  abbey, 
whence  it  was  inferred  that  die  prefcrq>tion  was  void  ; 
inafmuch  as  the  abbot  could  not  pay  himfelf,  nor  could 
the  queen,  who  has  now  the  eftate  of  the  abbot ;  but  diat 
the  prefcription  ought  to  have  been  ftated,  that  when  the 
queen  demifed  the  land,  the  occupier  had  ufed  to  pay  the 
modus;  the  court  were  clearly  of  opinion,  that  unity 
of  poffeilion  is .  not  a  perpetual  difcharge  of  the  tithes, 
nor  of  the  recompence  in  lieu  of  them,  and  confequently 
that  the  retainer  might  be  regarded  in  the  light  of  a 
payment  to  himfelf  (ji)^ 

The  next  fpecies  of  partial  exemptions  to  be  confidere4^ 
^xt  compofitions  real, 

A  real  compofition  is  when  an  agreement  is  made  be^ 
tween  the  owners  of  land,  and  the  parfon  or  vicar,  with 
the  cpnfent  of  the  patron  and  ordinary,  that  fuch  lands 
ihall  be  exempt  from  the  payment  of  tithes,  in  confident- 

{d)  Moncafter     t.     Watfon,         {e)  Chambers  r*    Haabury, 
GwiU.  905.  3  Burr,  1375.  GwiU.  208.    Moore  527. 
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tion  of  fome  land,  or  real  recompence  allotted  to  the  par- 
fon  in  lieu,  and  iatisfadion  of  them  :  It  does  not  mean 
every  fubflantial  permanent  fecurity  for  the  payment  o£ 
the  compofition  ;  biit  land  fubftituted  in  lieu  of  tithes,  or' 
a  rent  charge  iffuing  out  of  land  (/)  j  of  a  compofition  of 
an  annual  fum  out  of  the  profits  of  a  manor;  for 
though  in  the  lafl  inftance,  it  it  was  infilled,  that  the 
compofition  was  void  upon  the  face  of  it,  fince  the  pay- 
ment was  not  to  arife  from  the  manor  or  park,  but  from 
the  profits  of  the  manor,  and  that  eventually  there  might 
be  no  profits,  and  the  compofition  was  therefore  bad  in 
refpe£l  to  the  precarioufnefs  of  the  recompence  \  jet  th^ 
court  eftabliihed  it  (^g)f 

This  fpecies  of  agreement  was  allowed  by  the  law  on 
the  principle,  that  the  clergy  were  not  likely  to  be  prejut 
^ed  by  fuch  compofition,  fince  the  confent  of  the  ordir 
fiary,  whpfe  duty  it  is  to  guard  the  rights  of  th^  church  in 
general,  and  of  the  patron,  whofe  interefl  it  is  to  proted 
that  particular  church,  were  both  made  eflential  to  the 
validity  of  fuch  compofition;  but  experience  having 
*  (}iewn  that  thefe  precautions  were  infufficient,  ^and  tb^  pof- 
feffions  of  the  church  being  by  means  of  fuch  agree- 
XamtB  frequently  impaired,  the  difabling  ftatute  of  the 
ijtb  of  Eliz.  c.  lo.  referred  t6  in  the  commencementof 
this  work,  was  pafled,which  prohibits  among  other  fpirit- 
ual  perfons,  all  parfons  and  vicars  from  making  any  con- 
veyances of  the  eftates  of  their  churches,  other  than  far 
three  lives,  or  twenty-one  years.  So  that  now  by  virtue 
of  this  ftatute  no  real  compofition  made  fince  the  13th 
pf  Eliz,  is  good  for  any  longer  term  than  three  lives,  or 

(/)  Attorney  General  v.Bowlei,         (^)    Sawbridge    t,    Benton^ 
Gwill.  X09,     3  All.  8p9«  Gwilli  1397.     a  Anftr.  372. 
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twenty.one  years,  though  made  by  confent  of  the  patron, 
and  ordinary.  Thus  the  mifchief  has  been  effe&ually 
obviated,  fuch  compofidons  being  now  rarely  heard  of, 
unlefs  by  authority  of  parliament  (Jj). 

The  diftinftion  between  a  modus,  and  compofition  real 
is  clearly  fettled.  A  modus  muft  be  taken  to  have  im- 
memorially  exifted,  and  it  requires  no  other  evidence  to 
prove  it  than  immemorial  ufage:  a  compofition  real 
mull  have  commenced  within  time  of  memory,  and  its 
commencement  muft  be  proved,  for  otherwife  every  bad 
modus  would  be  fet  up  as  a  real  compofition;  but  to 
eftablifli  fuch  compofition  real  it  is  not  requifite,  that  the 
deed,  by  which  it  was  created,  ihould  be  fhewn ;  for  that 
purpofe^  it  is  fufficient  to  adduce  evidence,  from  which  it 
may  be  inferred  that  fuch  deed  did  once  exift,  and  by 
which  the  court  is  warrantec^in  prefuming,  that  fuch  com- 
pofition took  place,  upon  a  folid  and  legal  foundation : 
thus  the  confent  of  the  ordinary  to  the  compofition  real, 
fliall  be  prefumed  from  length  of  time,  and  where  it  ap- 
peared, that  king  Edward  the  third  entered  into  a  compo- 
fition real,  as  owner  of  the  land,  and  as  patron  of  the 
church,  it  was'  held,  that  he  might  alfo  be  prefumed  to 
have  afted  on  that  occafion,  as  fupreme  ordinary.  After 
"an  acquiefcence  in  fuch  agreement  by  fucceffive  incum- 
bents during  a  long  period  of  time,  it  appears  by  a  feries 
of  authorities,  that  the  courts  are  averfe  from  diflurb- 


{h)  2  Bl.  Coin.2S.  2  Wooddef.  Bowles,  3  Atk.   809.   It   Gwill. 

106*  Gwill.  591.    Ekins  y.  Dor-  109.  Dtg.  p.  11.  c.^o.     2  Bo^^ 

nicr,  Gwill.  8oo.    3  Atk.  534.  aod  Pull.  206. 
See    alfo   Attorney    General   r. 
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ing  the  quiet  of  a  pari0i,  and  lean  to  the  prefumptiony  that 
in  the  traxifa£ii6n  omnia  fokmniterfuife  ada  (/)• 

An  agreement  by  the  parfon,  patron,  and  ordinary  con- 
firmed and  eftabliflied  by  a  decree  in  equity,  fmce  the 
llatuteof  the  13th  of  Eliz.,  though  feme  centuries  ago 
deemed  binding  (^k^^  it  is  now  fettled,  can  bind  only  the 
parties  to  the  fame,  becaufe  property  can  be  affedled  only 
1>y  the  law  of  the  land.  Thus  to  an  information  brdught 
by  the  Attorney  General,  at  the  relation  of  Dn  Blair  the 
re&or,  for  an  account  and  payment  of  tithes  in  kind,  the 
defence  fet  up  was,  firfl,  an  agreement  ent^ed  into  in  the 
year  1664,  between  a  former  reftor,.and  the  owner  of  die 
lands  in  the  pariih,  for  accepting  a  yearly  fum  of  eighty 
pounds  in  lieu  of  tithe;  and  farther,  a  decree  was  infifted 
on,  which  appeared  to  have  been  pronounced  in  1 677 
between  the  fame  parties,,  with  the  exception  of  the 
bifliop,  who  was  no  party  to  the  agreement.  It  was  alfo 
urged,  that  a  court  of  equity  could  not  relieve  j  Juid 
laftiy,  the  length  of  time  was  objeded  to,  as  a  bar  to  the 
plaintiff's  demand.  But  Lord  Northington  C.  was  of 
opinion,  that  the  agreement  was  on  the  face  of  it  unequal 
in  refpeQ  of  the  confideration  flipulated  to  be  paid  to  the 
redor,  for  it  appeared,  that  the  agreement  was  entered 
into  in  order  to  effeduate  an  inclofure  of  the  open  fields 
in  the  parifh ;  and  that  no  confideration  was  allowed  in 
refped  of  the  future  improvement  of  the  lands  by  fuch 
inclofure^  of  which  the  occupiers  would  reap  the  benefit, 
and  which  was  always  allowed  in  every  private  bill  for  an 

(f )  He«tliC9te  V.  MainWaringy  See  alfo  Gwill.  6Hgi  and  Robin* 

GwilL  1345<    3  Bro.  Ch.  Rep.  fonv.  Appleton,  not.  Ibid,  and 

217.  SawbridgeT.  Benton^  GwiU.  Startup  v«    Dodderidge,    GwilL 

1397.   a  Anftr  37a.    Bcnfon  v.  587. 

Watkins»  Gwill.  6^2.  Bunb.  10.        (i)   See  0<Connor  ▼•  Cool, 

Fraxiklm  t.  Holxnti>  Gwill.  1229.  8  Vef.  jun.  537. 
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inclofure.  That  even  if  the  agreement  were  equal,  it 
would  not  bind  the  fucceflbr  in  the  redory,  but  would  be 
void  as  againfl  him.  That  as  to  the  decree,  it  appeared  to 
have  been  made  in  a  caufe  by  confent  between  the  fame 
parties,  except  the  bifhop  of  the  diocefe,  a  mere  formal 
party.  That  the  parties  themfelves  did  net  confider  the 
agreement  as  binding  on  the  re&or ;  for  they  regarded 
the  annuity  of  eighty  pounds  as  not .  being  an  adequate 
confideration  fortheredor's  having  relinquilhed  his  tithes 
in  kind,  and  therefore,  they  entered  into  a  new  agreement, 
by  which  they  contra&ed  to  allow  him  the  additional  fum 
of  fixteen  pounds  eight  ihillings  and  feven-pence  per  hsu 
num ;  and  on  being  allowed  that  addition,  the  redor  by 
his  anfwer  confented  to  have  the  agreement  eftablifhed ; 
and  although  the  decree  founded  on  the  agreement  in 
terms  bound  the  fucceffors  in  the  reStoryy  yet  it  was  in 
a  caufe  by  confent,  and  could  have  no  fuch  operation  ; 
and  as  to  the  cafes  cited  to  a  different  effe6l,  his  lord- 
/hip  difallowed  their  authority.  That  the  agreement, 
and  decree  being  laid  out  of  the  cafe,  a  coun  of  equity 
might  give  relief :  Equitas  fequitur  legem.  That  it  is  ^ 
a  fixed  rule  at  law,  that  no  prefcription  can  run  againfl 
the  church,  and  that  length  of  time  ought  in  this  cafe 
to  be  no  bar.  But  the  court  added,  that  if  the  parties 
had  made  an  allowance  for  the  future  improved  value  of 
the  tithes,  the  re&or  might  have  been  left  to  his  legal  re- 
medy ;  an  account  of  the  value  of  the  tithes  which  had 
accrued  from  the  time  of  filing  the  information  was 
decreed,  and  that  the  balance  of  fuch  accounts  fhould  be 
paid  to  the  relator ;  and  the  decree  was  affirmed  on  appeal 
by  the  houfe  of  lords  (/)• 

(/)  Attorney  General  &  Blair    2  Wooddef.  Left.  107.   Jones  v. 
T.  Cholmley,  GwiD.  914.  AmbL     Snow^  GwiU.  1199.  Cuthbeit  ▼• 

510.    4  Bro.  P.  C.  332.     And    Weftfroodi Gwill. 666.  Glib*  E^ 
Cartwrigl^  v.  Cotton,  in  the  £x«    Rep.  230. 
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There  are  alfo  other  fpeciesof  compofidbn  than  coin^ 
pofitions  real.     Thus  a  compofidon  to  have  a  cow,  and  m 
certain  number  of  other  beaits  fed  in  a  wood  in  lieu  of 
tithes  of  pannaga,  is  good  (ni).    So  in  an  a£Hon  of  trover 
for  a  lamb,  and  a  (heaf  of  wheat,  a  fpecial  verdid  wasr 
found,  that  between  the  years  1216  and  1261,  there  wasr 
a  compofition  bet\%^en  the  abbot    and  convent  of  the 
abbey  of  Fountains  of  the  Ciftertiaa  order,  and  the  pre-' 
bendary  of  Studley,  of  which  prebendary  the  abbot  and 
convent  were  feifed,  that  the  abbot  and  convent  fiiould  be 
forever  free  from  the  payment  of  tithes  of  their  lands^ 
whicli  they  tilled  with  their  own  hands,  within  a  certain 
grange,  within  the  prebend,  and  that  they  ihonld  pa}'  tithes 
for  all   lands  without  the   grange,   and  that  the  abbot 
and  convent  fhould  pay  annually  to  the  prebendary  anf 
his  fucceffors  five  marks.     It  was  further  found,  that  in 
the  year  1359,  there  was  another  compofition,  reciting 
the  former ;  but  it  was  not  found,  that  this  was  confirmed 
by  the  patron  and  ordinar}^  by  which  the  prebendary  and 
his  fucceffors  were  to  have  their  eleftion  yearly  either  to 
receive  tithes  in  kind  of  com  and  grain  arifing  within  the 
places  aforefaid,  as  well  of  lands  in  the  hands  of  the 
abbot  and  convent,  as  in  the  hands  and  manuraiice  of  their 
tenants,  or  to  receive  five  marks,  fo  as  fuch  election  were 
notified  to  the  abbot ;  and  for  thofe  years,  in  which  the 
prebendary  fhould  choofe  to  receive  tithes,  the  five  marks 
were  not  to  be  paid.    In  was  then  founds  that  the  poflef- 
(ions  of  the  abbey  came  to  (he  crown  by  flatute  31ft 
Hen.  8.,  and  that  at  the  time  when  the  adion  was  com- 
menced, the  defendants  were  proprietors  of  the  lands,  and 
that  the  plaintiff  was  feifed  in  fee  of  the  prebend,  and  that 
a  lamb  and  (heaf  were  then  renovant  upon  the  lands.  The 
court  of  Exchequer  held  that  the  fecond  compofition.  did 
not  affe£t  the  fucceffors^  of  the  prebendary,  and  that» 

(m)  Gvfill.  xiC. 
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■theref<»e,  the  alsbot  was  not. bound  by  Ui  t^t.the-. 

• 

power  of  eledion  was  gone,  and  confeqa^itly  the  &A-^ 
compofition  Ihouid  ftand  qmacT terras  in  profrUs  nuanipus  ; 
and  that  for  the  others,  tithes  b  kind  n^ight  be  ta^m 
as  before  («)• 

Farther^  in  a  cafe,  in  which  the  leflfee  of  tithes  agreed 
with  the  owner  of  lands  for  certain  collateral  confidera-  . 
tions  not*  to  'take  tithes  in  kind  from  the  tenaitf^  ^r , 
twelve  years,  but  to  accept  a  reafonable  cpmpoAtion  not 
exceeding  three  (hillings  and  fixpence  per  acre,  an4  here- 
to bound  bimfelf  and  his  afligns,  this  s^[reement  was  held  * 
void,  from  the  uncertainty  of  the  fum  to  be  paid ;  and  the; 
underleflee  who  fued  ihe  tenant. of  the.  l9iid  for  titbe^in 
kind,  obtained  a  decree  in  his  fevour  (ji). 

Nor  is .  it  aecefiary  that  the  compofidpn  fhoujd  be  la 
writing ;  but  -a  parol  agreement  f^r  that  purpofe  Ihall  be. 
allowed  to  operate.    Thus  to  a  bill  by  the  leflee  of  the 
rector  £3r  tithes  in  kind,  the  defendants  pieced  a  yerbal 
agreement  between  them  and  tTie  redor,  that  they  fhould. 
retain  their  tithes  for  three  years,  paying  a  certain  fum  of 
money  j  and  a  queftion  was  raifed,  whether  the  above 
agreenient  was  binding  upon  the  redor  and  the  plaintiff,, 
an^the  coijrt  declared  the  agreement  to  be  valid  (^)u\ 
But  it  is  clear  that  where  there  is  a  compofition.  between^ 
the  parfon  and  the  occupiers,  and  the  money  paid  and  ac- 
qepted  during  the  incumbent's  life ;   yet,  upon  his  death, 
the  fuccelTor  may  fue  for  the  tithes  in  kind,  without  no-^ 
tice  that  he  refufes  the  compofition,  becaufe  it  determined 


.  (»)  Ingkby  V  WyYell,  Gwi}l. 
516.     Hard.  381. 
.  io)  Brevier  r,.Hin^    GwiU. 
,X4i8.    Anftr.  413* 


(/]  Keddington  v,  Adam&On^ 
QvvjU.  61  f.  Sed  Tif^  S.  C.  v\^^L 
ibid  *         .       . 
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lyf  dMdetdiofth€i*6\imlieatx;7homade  it,  ^  the  fot^ 
f^Sht  ttay  eaaftitt6»  ct  ^trave  it  at  his  ^leftion  (7)  ;  an^ 
Cftt  ttl  IfgrttfMat  by  deed  between  the  vicar  and  the 
patron,  trith  the  c<»fent  of  the  ordinary,  and  the  inhabit 
tanta  of  a  Till  witbm  the  parifh,  to  pay  fix  poxmds  in  fieq 
of  all  tithes  arifing  within  the  yiU  acquiefced  in  for  a( 
hundred  yeara  was  held  not  to  be  binding  09  the  fiieceflbr 
of  the  vicar  (r).  Such  alfo  was  the  dedfion  in  regard 
to  an  agreement  fpr  the  acceptance  of  land  in  lieu  of 
tjkhes,  entered  into  fublequently  to  the  ftatute  1 3th  Eliz. 
though  fandioned  by  the  con<;urrence  of  all  parties  inte« 
rdted,  and  confirmed  by  a  decree  in  equity  (/).  But  if 
vpon  coming  to  the  living  the  fucceflbr  accept  the  com- 
ppfitkm,  that  wiQ  amount  to  ^  confirmation  (o  fiir  as  to 
oblige  him  to  give  notice  rfhis  renouncing  it,  and  demandr 
ing  tithes  in  kind,  before  he  bnngs  his  bill ;  odierwife  the 
occupier  makmg  a  tender  of  the  money  before  the  com* 
snencementof  thefuit,  and  ofiering  by  his  anfwer  to  pay 
k,  (hall  not  be  liable  to  cofts }  but  in  moft  cafes  will  be  in- 
titled  to  his  cofts  from  the  parlbn,  if  be  relies  on  the 
fender  fox  his  defence  (/)• 

If  the  vi^  ftew  a  compofition  that  the  parfon  uTed 
only  to  have  the  tithe  of  com,  the  vicar  ftall  have  the 
tithes  qf  rape  feed,  hops,  and  other  tidies  company 
tively  of  modem  jntroduQion  into  this  country  («). 

fit  orfe  a  1)iD  be  filed  ii«r  9  etaipofitkin  for  fo  muchii^ 
die  pouni  ^pr4mg  tq  the  rent  of  the  land,  ti^  accoimf 


fy)  BfoiMa  V.  Qarlow,  GfilL    i|$^ 

(r)  Ltofd  V.  Msrtimer,  Gwi)t    icot. 
?«90*  (»)     RdUafiNl    %    jhwri^e^ 
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k  confeqiMithl  to  ^  difcorery,  as  well  as  ia-  the  ctfe  <^ 
/uing  for  tithes  in  kind }  though  it  wasobjf^ed  on  the* 
|)art  of  the  defendant,  that  the  difcovery  once  obtaiined* : 
It  was  a  queftion  foldy  at  law,  and  the  fobjed  of  aa  a&ioa 

of  afliimpfit  (j^)« 

J  .  » 

"With  refped  to  notice  of  the  deternunsdoa  of  a  com^ 
|)ofition,  fuch  notice  muft  be  fffen  by  analogy  to  the 
notice  given  in  a  holding  of  land,  and  is  regulated  in  the  ' 
£une  manner  a9  between  landlord  and  tenant,  from  year 
to  year  ;  for  the  ^compofition  with  the  occujuer  is  fimilar 
to  a  leafe  to  a  ftianger ;  therefore,  if  a  coinpofidon  for 
tithes  be  made  hj  A^ais  propijetor,  and  he  grants  a  leafe 
of  them  to  B.  whofe  intereft  is  afterwards  determined 

m 

before  any  alteration  is  niade  in  the  compolUion,  A* 
rannot  detenxmi  it  without  gi^rjng  fix  months  no- 
tice (j).  And  :iipon  this  principle  in  the  Kenfington  cafe 
above  referred  to,  it  was  e^refsly  decided  by  the  houfe 
of  lords,  in  concurrence  with  the  unanimous  opinion  of 
(he  judges,  diat  a  notice  given  upM  the  eighd^  of  Septem-- 
ber  to  determine  i  compofition  fiodm  year  to  year, 
fiich  year  commendng  on  the  twenty-ninth  of  September, 
is  by  no  means fufficient  to  determme  fuch  a  contrad  (%): 
Nor  if  a  notipe  be  too  }ate  to  det^mine  a  compofition£rom 
year  to  year,  will  it  be  fufScient  to  determine  the  compo%< 
^tion  for  the  fui:ceeding  year  (a)n  But  where  a  compo* 
iition  is  payable  at  Chriftmas  j  notice  at  any  time  before 
Chriftm^,  given  exprefsly  for  the  fucceeding  year,  will  be 
^dent  (*). 

(x)  Womll  f.  Ni(pboIls,  awill  (»)  Adama  r.  Wdkr,  GvUl. 

7302*  iap4. 

(j  )  Wybuni  t.  Tuck,  GwiH  (a)    Bifliop     ▼.     Chkbeftert 

1517.  and  X  Bof.  at  Pull.  458*  Gwill.  1321. 

vd.  ReyoeU  ▼•  Rogen,  Gwill.  (5)  Glaft  ?.  Caldwall,  GwiD, 

612.  nam  r.  Hcalb,   GwiU.  1030.      Vid,  Walttt  ▼•  Flinty 

•ifj.  Gwill.985, 
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It  feems  competent  to  a  defendant  to  objed  to  the 
want  of  a^ufficient  notice  to  determine  the  conipoiit|pB> 
though  heinfift  upon  it  alio  as  a  modus  (c)j 

(£)BifliopT.Chichefter,  GwilL  ^illoughby  d«  Bradke>  GwilL 
xiz%*    Scd  vid.  Atkyns  T.  Lord    1412. 
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CHAPTER  THE  NINTH. 
OfTithei  in  London* 

A  NT£C£D£NTLY  to  the  reformation,  and  the  d]flbla« 
^^^  tion  of  monafteries,  the  maintenance  of  the  feciilar 
clergy  of  the  city  of  London,  a  fubjed  inTolved  in  con- 
fiderable  oOfcurity,  feems  to  have  arifen  prindpaUy  from 
voluntary  oblations,  and  from  perfonal  tithes,  which  were 
yearly  of  the  fame  nature :  But  certainty  in  refped  to 
the  quantity,  value,  or  fpedfic  articles  to  be  offered,' not 
being  prefcribed  by  any  canon  or  law,  frequent  litiga- 
tions arofe  between  the  clergy,  and  the  citizens,  and  m^ 
habitants,  relative  to  fuch  payments;  the  progrefsof 
which  is  minutely  traced  by  Dr.  Bum ;  but  it  is  ateo- 
gether  unneceflary  and  uninterefting  to  enter  into  asj 
detail  of  thefe  difputes ;  it  is  fufficient  to  ohferve,  that  at 
the  period  of  the  reformatbn  the  provifion  for  tltieparodual 
clerj^y  of  London,  on  whom  the  funfUons  before  ezer- 
dfed  by  the  regular  priefts  had  devolved,  had  become  veij 
precarious  and  inadeqiiate  {a). 


In  order  therefore  to,  remedy  this  defidenqr,  and  to 
adjuft  a  ms^er  of  fo  great  concern,  it  was  fubmitted  to 
the  archbiihop  of  Canterbury,  and  the  lord  Chancellory 
and  other  lords  of  the  coimcil ;  and  they  made  an  order 
for  the  payment  of  dthes  within  the  city,  according  to 
the  rate,  of  two  fliillings  and  ninepence  in  the  pound. 
This  order  or  decree  was  firft  promulgated  by  proclama- 
don,  and  afterwards  eftabliihed  by  a&  of  parliament,  die 
27  Henry  tfaeeightfa,  c.  ai.  But  the  fame  not  bong  al^^ 
together  complete,  a  fubfequent  order  or  decree  was  pro- 

•  •  •      ^ 

(d)  Bennett  ▼•  Tsepaff»  Gwill.    aUoDmm  t«  BnmDand  Gofi^ 
'€40.    a  Bro.  P.  C«  437*     See    GwiD.  ^99.    13  VeCjtm.  2€,  17. 
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aounced  by  the  lorcEi  for  the  like  pur{Krfe  \rith  Ibme 
additions,  and  was  confirmed  by  the  ftatute  37  Henry 
tht  eighth,  c^  Z2  (^),  by  which  a  proper  provifion  for 
^at  karqed  body  was  finaKy  afaertained^  and  regulated^ 
i0^ch,  after  appointing  arbitrators,  kOi.  i^  was  to  the 
ibOowiag  tSt&i    d.  That  the  inhabitants  of  boufes 
aaid  cccopiers  tif  ifaops  and  dther  boildings,  in  the  city  of 
Ijooioa  and  its  Eberties,  flial^yto  iheparfoos,  vicars,  and' 
coiatesalbr  the  rale  cfoneihiffing and  fourpencehali^^ 
cvary  ten  (hillings  annual  rent,  and  fov  every  twenty  flitl^' 
fings  annual  rent,  two  fluliii^  and  nibepence,  and  fo  for 
ii)0«e  the  rent  of  twan^  (hillings  by  the  year,  afcwding. 
ham  ten  (billing^  tb  ten  ftflBng^,  according  to  the  rate 
afonfidd :  3^.  1%at,  i£  any  leaCe  of  fuoh  boufes  or  other 
bttildinga  ihail  be  made  by  fraud,  referdng  lefs  than  the 
accuftomed  rent,  or  without  any  rent  reimed  upon  the- 
tune  by.veafon  of  any  fine,  dr  any  othev  firaud,the 
oecttpiers  ihall  pay  aocordmg  to  the  aforefaid  rate,  on  the 
u&al  and  fiur  rent  before  the  making,  of  fueh  leafe  u 
4.  That  owners  occupying  their  own  houles,  fliops,  or* 
other  buiUn^  (hall  pay  accoidii^  to  the  fame  rate,  on* 
the  IjA  rent :  5*  Usat  leffees  of  a  houfe  or  other  building 
.ifAal^tKig  part  and  letting,  out  the  refidue,  (hall  pay  after 
the  &Qie  rate  cccordix^  to  the  quantity  of  their  rent  by 
the  year  •:  6.  That  where  fefleet  of  dtverfe  houfes  andodier 
l>ttilifiBg8  (hsdl  aflign  or  let  out  fome  or  oi|e  of  fuch  build-  . 
sags,,  or  y^  where  a  leflee  of  one  houfe oeotb^  buildmg,. 
fliaE  lettUe  whole  of  fuch  houfe  or  buikiii^  to  one  of 
more  pcrfos*or  pcrfims  theoccupteta  fliall  pay  acconUng  to- 
th^re^^tdive  proportions  of  the  rent:  8.  That  dwellings 
ho.ur»  converted  intor  wardioufes,  or  warehoufes  con- 
verted mtodwdtingrboufes  fliaU  be  fufc|eft^  to  the  fame 
lates:  9»  That,. where  axgc.d|^dioufe  or  fac^ipfaoufe,w 
implements  for  xlying  xsr  teewu^,"fbalt  be  deroifed  with, 
a  TeajL  j^Arved,  aa  well  m  "xi^i^ea:  of  iudi  anplements  aa 

• 
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t£  fudi  dydiouiBs  or  farevhoufe^  it  flnll  be  fubjed  to  tlie 
fiune  t9ttp  with  the  third  petmy  abated :  and  that  a  pmr 
qpal  houfe  iirith  a  quay  or  wharf'  having  any  crane  or 
gibbet  ihaU  pay  after  the  like  rate,  vith  like  sA)atement: 
and  diat  wharfs  beloDging  to  houfea  without  crane  or 
gibbet,  fliall  pay  the  lame  as  manfion  houfes :  lo.  That 
where  any  manfion  houfe,  with  a  (hop,  ftable,  warehoule, 
and  other  s^purtenances,  ihall  hare  been  occupied  tog^ 
dier^  and  fliali  be  afterwards  fevered,  each  part  fliall  be 
fid>jeft  to  the  fitme  rate  according  to  the  feveral  rents  re^^ 
£srved  :  1 1.  That  die  tithes  fliali  be  payable  quarterly  at 
the  four  moft  ufual  feafts  of  the  year :  id.  That  every 
houf^older  paying  ten  fliillings  rent  or  above,  Ihatt  for 
himfelf  be  difcharged  of  his  four  oflFering  days ;  but  his, 
wife  and  family  taking  the  rights  of  the  church  at 
Eafter,  fliall  pay  twopence  for  their  four  oflPeiii:^  days 
yearly:  13.  That  where  a  houfe  fliall  have  been  let  for 
ten  fliillihgs  yearly  or  more^  and  fliall  be  fubdhrided  iMo 
parcels  yidding  lefs  than  ten  fliillings  yearly,  the  owner  Of 
principal  lefleefliall  pay  the  whole  rate,and  die  under  leftct 
fliall  be  dtfchaiged  paying  twopence  yearly  for  dieir  ifit 
offering  days:  14*  That fi>rfuch gardens  as q>pertain not 
to^any  manfion  houfe,  which  any  perfon  holdf  for  pleti^ 
fureor  his  own  ufe^  hefliaU  pay  no  tithes  r  but  if  he 
hold  fiidi  garden,  contaming  half  an  aoe  w  moK^ 
and  fliaD  make  any  yearly  profit  dierectf  ^  way  of  iale^ 
he  fliall  pay  tithe  for  die  iame^  after  fudh  nte  of  hii 
nnt  as  firft  above  fpedfied :  15.  That  if  any  ftieh  gaiw 
den,  then  being  of  die  quantity  of  half  an  acre  or  mon^ 

be  diersafier  by  inud  divided  hito  le&  quamitfei^  ptfjFinekit 
ihall bemade  according  10  the  rate  afinrefrid:  id«  That 
fhe  houfes  of  the  nobility  in  dm:  ovgn  hands,  and  die 
haUs  of  companies  u^letten,  which  hav«^  not  in  dmei  peft 
bean ufed  to  pay  tithes,  Audi  be esempt:  17.  Thft  the 
'  iuae  exemptipn  fliall  ezteqd  to  flieds,  fUbks^  cdhn^ 
timber  ]firds^  w^ttgBttt  J^tds^  which  wtt  ftevjor  parcel 
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of  any  dwelling  hbufe,  ^d  haTe  not  been  aceuftomed  Ito 
pay  tithes:  i8.  Provided,  that  where  lef;^  than  the  above 
'  rate  hath  been  accixftomed  to  be  paid  for  ti^es,  the  accuf^ 
tomed  rate  ihall  be  continued :   19.  That  difpntes  (hall 
be  decided  by  the  mayor^  by  the  advice  of  council,  with 
cofts  at  his  dtficretion  and  that  (^  his  affiftants :    ao.  That 
if  fuch  difpotes  (hall  not  be  fo  determined  within  two 
months,  the  lord  Chancellor,  on  complaint  to  him  made 
'  within  three  months  then  neigt  following,  (hall  decide  the 
.fame  with  fuch  cofts  as  ihall  be  thought  convenient ;  pro- 
vided that  if  any  tenement,  on  account  of  great  ruin  or 
deqty,  ihall  be  let  for  leis  than  the  ufual  rent,  the  occu- 
•  pier  ihall  pay  only  after  the  rate  of  the  rent  referved^     - 


In  confequence  of  the  fire  of  London,  and  its  ezteniive 
.  ravages,  it  became  neceflary  for  the  legiflature  again  to 

•  interpofe  in  refpeft  to  tithes  payable  within  the  city  ;  and 
'  accordingly  the  tithes  of  thofe  pariihes,  the  churches  of 
•:  which  wereby  the  fire  of  London  either  demoliihed,  or  in 
cpAt  confumed,  whether  remaining  iingle  or  united j  are 
^by  the  ftalute  2  2d  and  23d  Gar.  2«  c.  15.  reduced  to  a 

,  ;  certainty  (i)  ;  and  the  fums.  fo  afcertained,  wiA  glebes 
.  and  perquiiites,  gifts  and  bequeits  to  |he  refpedive  par- 
:  ion,  vicar,*  or  curate  <^  any  pa^rilh,  are  declared  to  be  the 
,  annual  maoncenance  of  the  rdpe£dve  parfons,  vicars,  and 
,  curates^  andjthe  rates  on  the  feveral  houfi^,  ihops,  and 

•  othar  biuldijigs,  except  paribnage  or  vicarage  hou£^ 
« wkhin  fuch  paiiihes,  are  directed  to  be  aflefled  within  a 
.  limited  time,  by  the  alderman,  deputy,  and  common  coun- 
:  dl  of  the  ward,  and  churchwardens  of  the  panih,  or  any 
;  five  of  them,  of  whom  the  alderman  or  his  deputy  is  to  be 
:  one  9  and- an  appeal  to  the  mayor,  and  aldermen  is  given 
:  to  any  party  agg^eved  by  fuch  alTeflment,  and  provifions 

are  made,  for  t^e  review ,  of  akeradon  of  fuch  afiefl^neots 
.  witfaiji  ^  limited  time»  .^And  three  tranfcripts  of  the  ,a$^- 


•  •  • 


I . 
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'  ttente  xffedirefted  to  \ye  made  by  the  alfelTorSyOne  to  bekq>t 
among  the  records  of  the  city,  another  in  the  regiftry  of 
the  bifliop  of  London,  and  the  third  in  the  veilry  of  the 
pafifh ;   and  the  iSt  further  dire£ts  that  the  fums  afleffed 
are  to  oe  paid  to  the  parfons,  vicars,  and  curates,  at  the 
♦four  mod  ufual  feafts  of  thfe  year,  or  within  fourteen  days 
after  each  feaft ;  and  that  the  payment  (hall  commence 
3&x)m  the  time  when  the  incumbent  begins  to  officiate ; 
•and  in  cafe  of  an  impropriation,  the  impropriator  is  there- 
by direded  to  make  the  fame  allowance  to  the  incumbent 
as  was  ufual  before  the  fire.     And  it  is  alfo  thereby  pro- 
vided, that  in  cafe  of  refufal  to  pay  the  fum  aflfeifed,  it  is 
to  be  tevied  by  warrant  of  diftrefs  from  the  lord  mayor, 
and  that  no  court  or  judge  ecclefiaftical  or  temporal; 
'btherthan  the  perfons  authorifed  by  that  aft,  (hafl  have  any 
cognizance  of  the  fums  to  be  *  paid  by  virtue  thereof. 
And  the  warden  and  minor  canons  of  St.  Paul's  church, 
London,  parfon,  and  proprietor  of  the  reftory  of  St. 
Gregory,  are  to  enjoy  all  tithes,  oblations,  and  duties,  in 
the  fame  manner  as  befbre  the  making  c^  the  aft. 


'On  the  above  mentioned  decree  and  ftatute  of  thfe  , 
37  Henry  the  eighth,  c.  1 2:.  a  variety  of  points  have  arifen, 

•  and  been  difcufM.;  as  for  example,  with  reference  to  the 
*  '  extent  of  the  exemption  of  houfes  and  buildings  within 

•  the  chy,  whether  fuch  exemption  is  to  'be  reftrifted  to  A^ 
houfes  and  buildings  exprefsly  excepted  by  the  ftatute,  or 
whether  it  ihall  be  permitted  in  any  other  cafes ;  widi 
refpeft  to  the  import  llpd  operation  of  the  word  **  rent/* 

^  as  ufed  in'  the  decree ;  as  whether  it  means  aftoal  rent, 

•  or  eftknated  rent  ^th  reference  to  the  value,  a  point  in- 
r  volvingin  k  the  coAfideration  of  houfes  in  the  occupation 

'  *of  d»  dWmen  thenpii£lv:es ;  at  what  rate  the  payment  ffi 

lieu  of  dthes  (hall  be  made  as  authorifed  by  cuftom ;  what 

'  ihall  be  the  confequence  of  ^ereftbg^  new  houfes  on  the 

iicitc  of  old  houfes,  or  of  ereftmg  a  houle  on  the  fdte  of  a 

'.'  ^  building. 


buiUiag^  to  for  ooud^e^  a  fliedririiidi  WH!  aol  liable  tgi 
the  payment  of  dthei* 

Thus,  where  to  a  fuit  for  tithes  of  a  houfe  m  Loiii}^ 
Was  infifted  th^  the  houfe  belonged  to  a  priory  whitfi 
tv^ere  dtfcharged  of  tithes  by  a  papal  bull )  the  court  hel^ 
that  by  the  common  law  houfes  paid  no  tithes^  and  the 
right  in  that  cafe  ariiiflg  imnwdiately  on  the  ftatate  beiiy 
enaded,  which  impofes  them  generally  upon  every  houfe^ 
no  exemption  (ball  be  allowed  but  to  fuch  lunrfes  as  are 
fpedally  exempted  by  theibtute  itfelf  (^. 

So  in  refpeft  to  the  import  of  the  term  rent^  where  a 
.queffiba.  was  iaifed»  whether  a  rent  for  half  a  year  of  a 
houfe  in  London,  and  sfterwairds  for  anodier  half  year, 
was  a  yeiily  rent  ^thin  the  meamng  of  the  Astute :  It 
Was  reiblved  in  the  affinnative  {d). 

So  where  the  tithes  of  a  houie  in  Londofi  were  cbimf^y 
the  andent  farm  rent  of  ^prfiichwssfif^ppiip^acthetiine 
of  and  fubf^uently  to  the  decree  andftatute,  and  a  newkafe, 
had  been  re^otly  made  of  the  bou&j  teitrraig  the  rsQt  of 
jiTe  poundsa  year,  in  addition  19  vrioch  agr^  income  or 
fine  was  covenanted  to  be  pudyesrlyy  at  the  timeof  pay^ 
ritient  of  the  neot,  asafumingPcA)  it  yas  cpntspded^ 
that  fuch  refervatiop  add  ^ffvs^wc jMffi^  a^^idef^ty  .fraudip- 
lent,  and  with  a  4^(lgii:  <^  ^Wflmg  Ae  payfoaoftbe 
tithes  of  the  tru^  rettt^th^sbovfib  vrhic^  him 

by  virtue  of  the  decrae  and  tatpie,  for  diat.the  whole 
might  have  been  rsfervedm  the  |Imse  of  rent;  bvt  it  was 
refolved  by  the  court,,  diat  if  iamu^  ratt  be  referved  as 
was  accuibmed  to  be  paid  at  die  time  of  the  ftatuts^ 
whatever  fine  or  income  mi^  be:piidt  the  parfon  aooord- 


\i)  Green  v.  Yv^t   QwiO.        (#}  MeadbouTcT.  Taylor,  N9f. 
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uig  to  the  true  conftmdion  of  the  decree,  can  complain 
^f  no  fraud ;  for  the  fratd  thereby  prohibited,  is»  where 
le&  rent  than  was  then  accuftomed  to  be  paid  is  refervedy 
or  if  no  rent  at  all  bereferved;  for  then  tithe  ihall  be  paid 
according  to  the  rent  which  was  then  laft  before  teferved: 
and  it  was  farther  refolved,  that  in  refpe^  to  fuch  houfes 
as  were  never  leafed,  but  inhabited  by  the  owner,  thi^ 
ynBZcafiu  onujfusy  and  that  they  were  not  within  the  de- 
cree and  ftatute,  and  confequently  not  liable  to  any  pay* 
ment  for  tithes  (fj. 

But  m  the  iame  cafe,  it  was  cleariy  held,  that  if  no  fine 
Of  income  be  paid,  yet  if  no  rent  be  referred,  the  parfon 
ihall  have  the  tithes  according  to  the  decree ;  fas  that  the 
cafe  ftated  by  the  decree  is  ftated  merely  as  an  example,. 
«r  Tcafon  why  to  rent  is  referved,  and  whether  any  fine, 

#r  income  be  paid,  or  not,  is  immaterial  to  the  parfon. 

* 

The  fetond,  ^owever,  of  thefe  p^ts  appears  queftion*, 
able,  and  unfuj^rted  by  reafon,  and  the  fpirit  and  in-* 
teAtiQH  ci  the  decree*  There  feen^  no  ground  for  ex« 
tnqpting  houfea,  beeaufe  they  were  never  in  leafed  and 
^Iwnys  in  H^  ^Q^upadon  of  the  owners.  And  ina  recent 
oaiCr,  yfbfdx  X  (ball  prefently  mention,  it  was  denied  by  the 
^piNrt  (£)•  In  tegaxA  to  the  firft  point,  it  was  much. 
difcyfiU^  in  a  \^  in  which  A.  being  feifed  in  fee  of  a^ 
houf^  m  London,  which  from  time  immemorial  had  been 
Wt  fer  five  pounds  per  aitfmm,  made  a  leafe  of  it,  referv* 
^  the  i^t  of  five  pounds  per  annum,  with  a  covenant 
illfoforthe  payoie&t  of  one  hundred  and  feventy-five 
pouoda  in  the  name  of  a  fine  and  income  to  be  paid  in 
feveral  funis  of  twenty-five  pounds  per  annum  during  thet; 
termf  thjtis,  twelve  pounds  ten  (hillings  on  one  of  the 
.dtp  on  which  the  rent  was  made  paysd^Ie,  am^  twelve 


(f)  SUdoMreT.  Bdl,  s  Init       (/)  18614345. 
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pounds  ten  fhillings  on  the  other  of  fuch  days.  And  it 
was  confidered  as  very  dubious,  whether  tithes  were  pay- 
able  under  the  decree  and  ftatute,  according  to  the  ancient 
rent  only,  or  according  to  the  ancient  rent  and  the  futti 
referved  for  the  fine  and  income ;  or  in  other  words, 
whether  the  parfon  was  entitled  to  his  tithes  rfter  the  rate 
of  five  pounds  per  annum,  or  after  the  rate  of  thirty 
'  pounds  per  annum  (A).  However,  it  was  held  by  Lord 
Loughborough  C.  in. the  minor  canon^s  cafe,  that  the 
defendant  having  fet  forth  his  leafeat  a  Ipw  rent,  and  a 
line,  and  alleged  by  his  anfwer,  that  he.  had  never  heard 
of  any  greater  rent  being  paid,  and  there  being  no  evi- 
dence to  the   contrary,  he  was  liable  only  according 

to  that  rent  (/). 

> 

But  it  has  been  exprefsly  decided,  that  the  rate  ordered 
by  the  decree  and  ftatute  to  be  paid  out  of  the  rent  of 
houfes  in  London  is  afleflable  on  the  improved  rent  of 
fuch  houfes  (k). 

*  » 

Tet,  generally  fpeaking,  a  defendant  in  fuch  cafe  mary 
fet  up  a  cuftomary  payment  to  prote^l  himfelf  againft 
the  claim  of  the  ftatutory  tithe.  Thus  in  a  cafe  in  whidh 
the  vicar  of  the  parifti  of  Saint  Giles  without  Cripple- 
gate,    exhU>ited    his   bill  in    the  court  of  exchequer 

'  againft  the  defendants,  as  occupiers  of  houfes-  withm 
the;  pariih,  for  tithes  after  the  rate  of  two  fhillings 
and  ninepence  in  the  pound,  according  tp  the  yearly 
rent  of  tl^eir  refpeftive  houfes,  and  grounded  his  de- 

'  tnand  upon  the  decree  and  ftatute;  the  defendants 
in  their  anfwer  admitted,  that  during  the  time  menticm* 

{h)  Bum  V.  Buxrell,  GwilL  (i)  Sheffield  v.  Pierce,  GwOI. 

399«  503.     Ivatt   V.    Warreny   Ibfd. 

(f)  Warden,  &e.-of  St.  Paul's  1054.   Sayer  t.  Mmnferd,  lUd* 

v.'CnckeU,  2  Vef.  jnn.  $6^.  546. 
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ed   in  the  bill,  they  had  refpe^vely  occupied  houfes 
vnidiin  the  pariih  at  diflferent  rents,  which  they  %e- 
cified,  but  infilled  that  no  fuch  demand- was  ever  made  '■ 
as  two  (hillings  and  ninepence  in  the  pounds  by  any 
former  vicar  of  the  pariih,  nor  was  the  fame  ever  heard 
of  within  the  pariih,  till  the  plaintiff,  became  vicar,  which 
was  but  two  years  before  the  commencement  of  the  fuit : 
And  they  farther  infifled  that  they  were  exempt  from  fuch  ' 
payment,  after  the  rate  of  two  {hillings  and  nin9|>|mce  in 
the  poimd^  either  by  virtue  ofthe  flatute  and  decree,  or  by 
fome  other  lawful  means.  There  was  no  proof  in  the  caufe, 
whether  the  houfes  in  queftion  were  in  leafe  at  the  time  of 
puffing  the  a&  or  not ;  nor  was  there  any  evidence,  that  the 
fum  of  two  millings  and  ninepeiice  in  the  pound,  was  at 
any  time  paid,  according  id  the  value  ofthe  houfes,  by  vir- 
tue of  the  ftatute  and  decree ;  but  it  was  proved,  on  the  part 
of  the  def^dants,  that  till  the  time  of  the  then  prefent 
vicar,  the  witnefles  had  never  heard  of  any  fuch  demand- 
^  two  ihillings  and  ninepence  in  the  pound  for  tithes 
within  the  pariih  ;    it   alfo  appeared  by  ancient  tithe-*- 
books  of  the  parfon,  that  lefa  fums  which  were  therein* 
fpecified,  and  proved  to  be  in  the  hand-writing  of  the  col- 
le&or,  had  been  coUefted,  though,  indeed,  fuch  pay- 
meatd  did  not  appear  uniform.    It  was  alfo  proved,  that 
for  nine  years,  in  the  time  of  a  former  vicar  of  the  pariih, 
die  witnds  lived  in  the  houfe  of  one  of  the  defendants^ 
and  during  thofe  nine  years  he  never  paid  any  more  tc 
ihe  vicar  than  ten  ihMIings  a  year,  or  two  ihillings  and 
fixpeiice  a  quarter :  therefore,  the  queftion  in  the  caufe' 
was,  whether  two  ihillings  and  ninepence  in  the  pound  of 
the  yearly  rent  of  the  refpedive  houfes  was  due  for  tithes 
by  -virtue  of  ULe  ftatute,  or  not. 

It  was  refolved  in  the  negative  by  three  of  the  !»- 
XODS^  the  fourth  diilen^ent.  They  obferved  that  it  was 
vndeat  on  the  conftru^^  of  the  ftat^te  hfelf,  and  oh 
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the  aathority  of  Lindwood,  that  in  many  places  in  the 
dty  there  had  been  a  cuftom  to  pay  tithes  according  to 
the  pound  rate,  which  the  ftatute  never  intended  to  alter 
or  enlarge,  but  to  eftablifli ;  for  the  ftatute  was  not  de<» 
fignedin  deftmaiaB  of  my  fettled  right*  they  werie  alfo 
of  opisian^  that  if  there  had  been  a  payment  of  lefa  fums, 
by  agreement  between  the  parfon  and  pariftioners^  they 
iR^ere  confirmed  by  the  ftatute,  becaufe  it  was  the  defign 
of  the  ftitute  to  fettle  fuch  cuftomary  payments,  and  to 
prevent  thar  being  unravelled  on  either  fide.  That  ac^ 
conimgly  fuch  cuftonrary  payinents  and  agreements  had 
been  complied  with  ever  fince  the  ftatute,  and  lefs  fums 
had  bee9  paid  by  almoft  every  parifliioner  to  the  parfon, 
with  which  they  had  been  content;  that  although 
feveral  decrees  had  been  made  in  the  court  of  exchequer 
for  payment  of  two  (billings  and  ninepence  in  the 
pound,  yet  no  cuftomary  payments  in  any  pariih  had 
been  compounded  between  the  parties,  and  the  manner 
ctf  tithi]%  had  continued  the  fame  in  each  pariih,  except 
in  fuch  parifties  as  were  otherwife  regulated  by  the 
^tute  %i  Car.  %*  c.  \^f 


^•i>  ••1 


They  p|>ferved,  th^  feft,  |8,  was  a  perfe^  e: 

out  of  the  decree,  of  all  thofe  who  had  paid  left  fums  ( 
^ad  th^t,  therefore,  this  could  not  be  lugel  a^  a  modus, 

or  fet  u^  jn  bar  of  tithes,  for  tithes  were  or^[inaU^ 

line,  and  consequently  the  bar  mui^  be  complete  {,  but 

(here  are  no  ttt|ies  of  ho'Ufes  due  of  ccnnmcm  right,  for 

idicy  we  not  of  that  fpecies  of  fubft9nces  which  ret 

|tetN0tf  in  tfffftuffr,  and  therefore  the  common  law,  whid^ 

^dUows  the  Levidcal  code,  did  not  make  them  titHf 

ftble}  and  they  are  titbaMe  only  by  i^eci$4  cufiMW  MT 

ggreementt 

They  fardier  remarked,  that  die  new  rate  of  two  ibil* 
|io^  and  ui&^>en(ee  in  the  |K)und  ww  fuperiiidttced  by 
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dtt  drtree^  and  that  k  v«rt  a  ftrttge  pfc^fitfen,  that  the 
decne'vras  b  prejudice  of  th^  clttgy,  when  it  appeared 
dttt  left  fums  were  conibntly  paid  fbr  houfes  m  thedty 
dian  what  would  be  paid  if  they  were  rated  under  thedet^ 
cree;  and  moreover  it  iqppearedy  diat  ^  andent  paymmt 
in  lieui  of  tithes  of  houfea  in  London  waa  fomewhat  kb 
dian  two  flullinga  and  ninepence  i^  the  poundt 

They  farther  held  that  tlua  decree  was  made  diat  all 
perfons  ihould  pay  the  received  rents  fiom  hof^  ;  that 
where  there  had  been  accuftomed  payment8»  the  tithes 
were  to  continue  payable  according  to  diat  cuftom  \  said 
Vfbfftt  there  was  no  inmiemorial  cuflom,  yet  if  there  had 
been  by  agreenient  a  payment  for  e^t  yean  paft,  tUct 
according  to  the  true  cot^ftrudioii  of  the  ftatuie  was  to  be^ 
regarded  as  a  cuftomary  payment}  for  that  the  dtvifions 
9nd  feverances  of  this  houies,  whar6»  and  warehoufta 
weietD  be  as  they  had  been  for  ei^  years  pfftj  th« 
Aerefbre  it  appeared  to  the  court,  that  if  dMve  had  been 
^agreement  to  pay  tithes  for e%}it  years  paftj  they  ware 
jioeuftomed  payments  withfai  the  (bttute,  caoSvamt  to  % 
IBufbrm  notioii^  that  if  there  were  tithes  bjf  cuilom  or  by 
Igreemeflt  ifft  aifint  jean  paft  0,  they  ^re  witlwi 

1^,  iS^pfthatibtaiai 


Th|l  if  an  dial  p^  left  fans  )m  exempted  from  pay<« 
|Mnt  ipi^er  the  deqpaa,  and  be  |ioi  widdii  the  d^oee^ 
fWrwi4iii|thepb|i^^  (tatvte,  the  wurt  oufj^ 

IP  try  whedMT  thqia  ^  luch  ao$aAa«ie4  payments  09 
fk)t»  c^pe^iaBy  fiiice  ft  appeared  ^  die  bool^ 
fUk  that  Nafmaa  imw  coHedefl  f  and  it  could  not  ba 

diatdley  woal^i  have  been  aoUeaed  i|i  dia| 


IB^CTt  if  t)iey  hi4  n(«  been  6M  9Bca^^ 


tt  9^  ^  P0l^  ♦•  l|W*fc,  QWt  1315.  esatr, 
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for  hcyw  could  tho&  fiton^have  come; into  the patibais* 
bookfl)  if  they  had  not-be^n  the  old  accttftomed  dues  ?      - 

.  That  the  differeice  of  the  payments  in  the  .books 
might  be  reconciled:  by  fuppofing  fome  of  .them... to. b^- 
quarterly,  fome  half  yearly  paymei^uts  ;  that  the  queftioo . 
related  to  the  inheritance^  and  the  it^ieritance  waa  to  be. 
bound  by  the  court's  decree  j  and  where  the  inheritance 
is  charged  merely  by  cuftom;  it  is  juft  and  ufual,  if  the 
parties  defirejt^  to  try  fuch  cuilom  at  law. 

The  court,  therefore^  conceiAong  fome  doubt  in  rela- 
tion to  thefe  payments,  ordered  tlut  it  ihould  be  referred' 
to  a  \X}s^  at  law  upon  the  iflue,  whether  any,  and  whati 
iatsx  pr  fums  lefs  than  two  Ihillings  an^  ninepence  in  the: 
twenty  flulfings  rent  had  been  accuftomably  paid  by  the 
defendants  for  tithes,  for  the  boufe^  in  pofleifion  of  the; 
defendants,  or  any  and  which  of  them,- although  no.  proof- 
ihat  dbere  had  beea  any  regular  modus,  from  this 
decretal  order  die  plaintiff  app^d^  to  the  houfe  of; 
lords,  infilling  that  no  ilTue  ought  to  have  been  4ire£ked ;; 
but  fuch  decretal  order  dijffintlentei  cUro  was  aiBrmed  (i7i).- 

• 
Again,  in  a  bill  filed  by  the  .warden  and  the  minor. 

canons  of  St.  Paul's  and  their  leffees  claiming  tithes  at 

the  rate  of  two  ihillings  and  ninepeiici.  in  the  poi^hd 

under  the  decree  and  zSi.  of  parliament,  the  defendanta, 

by  their  anfwer  infilled  upon  ,various  payments  lefs  than; 

two  ihillings  and  ninepence  in  the  pounds  by  reference  to, 

a  paper,  which  they  called  the  firfl,  or  ^Acient  rate,  and, 

Aat  fuch  payments  under  it  were  tUQient  cuftomary  pay^ 

jnentSi^    In  thdr  fubfoquent.  aufwei:  to  tiie  amended  billj^ 

l^iey  iiet  up  a.  differont  raite,  and  inf^fted  upbn  the  &9i<^ 

(m)  Beonet  y.  Trepafsi  'GwilU    Fq-  Rcpt  zpi .  8  Vin.  Al>f«  5^*- 
633.    a  Sro.  P.  C.  437.    Cilb.    pi.  }•    Boab.  106. 
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by  their  crds  bill,  ^and  lord  Eldon  C*  upon  the  whole 
recordy  was  ojMnion  that  no  fpedfic  cuftomary  payment 
was  fet  up,  as  two  different  payments  were  fet  up ;  9nd  his 
lordihipiield,  that  if  a  party  iniifl  that  a  lels  fum  than  two 
(hillings  and  ninepence  in  the  pound  has  accuftomably 
been  paid,  he  muft  prove  what  was- the  fpedfic  fum. 
Whatever  may  be  the  difficulty  of  believing  that  io  large 
a  fum  as  two  fhillings  and  ninepence  could  have  been 
paid  before  the  time  of  Henry  the  eighth,  it  does  not 
difpenfe  with  the  neceffity  of  proying  what  was  the  aftual 
amount  of  it,  and  inafmuch  as  the  fum  of  two  fhillings  and 
^  mnepence  is  primd  facie  due,  if  no  other  payment  can  be 
fubflantiated  by  evidence,  that  fum  mufl  be  decreed  to  be 
paid  (^).  That  in  refped  to  the  meaning  of  the  ex- 
preffion  "  accuflomed  to  be  paid,"  it  is  clear  it  mufl  not 
be  conflrued  to  extend  beyond  the  time  of  memory :  That 
though  in  the  cafe  of  ,Bennet  and  Trepafs,  it  was  con- 
fidered  that  upon  the  flatute  eight  years  for  this  purpofe 
were  fuffident  (y),  yet  it  is  not  to  be  confidered  as 
fettled  in  that  cafe,  that  fuch  is  the  period.  It  has  been 
urged,  that  it  is  fuffident,  if  within  the  limits  of  the  eccle* 
fiaftical  law,  which  are  miich  fhorter  than  the  time  of 
memory  (r). 

Alfo>  in  a  rec«[it  cafe,  a  bill  was-  filed  under  the  decree 
and  itatute  feeking  payment  at  the  rate  of  two  fhillings 
and  ninepence  in  the  pound  upon  the  annual  value  to  be 
let,  of  premifes  confifting  of  extenfive  war Aoufes  lately 
ereded*  by  the  Eafl  India  company,  and  ufed  by  them 
in  the  courfe  of  thdr  trade»  Thefe  warehoufes  were 
ereded  upon  the  fcite  of  fmall  tenements,  fome  of  which 

{f)  The  warden,  &c.  of  St.        {q)  GwUl,  1315,    Contr. 
Paul's,  LoadoD,  t.  Monis,  9  Vcf.        ('*}  9  Ve'*,  jua.  165. 
xiL.  155.   . 
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appeared  by  the  anfwer  to  have  btoi  formerly  occupied 

at  low  rents,  and  as  to  the  others  the  ancient  rents  were  not  r 

known.    The  anfwer  did  not  ftate  any  fpecific  cuftomary  1 

payment  in  lieu  of  tithes^  but  alleged  generally,  that  fome 

lefs  fums  than  after  the  rate  of  two  ihillings  and  ninepence 

in   the  pound  were  paid,  fpedfying  by  a  fchedule  fome 

payments,  not  however  carrying  them  back  to  the  date 

of  the  ftatute. 

The  defendants  infifted,  that  the  payment  according  to 
the  ftatute,  could  be  only  upon  fuch  of  the  old  rents  as  * 
were  ^certained,  and  that  nothing  was  to  be  paid  in 
refpeft  of  thofe  premifes,  the  ancient  rents  of  which  were 
not  known  ;  and  they  contended  that  an  iiTue  ought  to  be 
direfted. 

On  the  part  of  the  plaintiff  it  was  infifted,  that  here 
was  no  allegation  of  any  certain  accuftomed  payment 
protecting  the  occupier  from  this  payment  at  the  date 
of  the  decree,  and  ftatute ;  that  they  allege,  merely  that  at 
particular  times  there  were  particular  payments  with  a 
general  allegation,  that  fome  lefs  fums  than  after  the  rate 
of  two  fliillings  and  ninepence  in  the  pound  were  paid, 
not  referring  to  the  particular  fums  before  ftated,  as  thofe 
lefs  fums*  The  queftion,  therefore,,  whether  an  ac- 
cuftomed payment  exifts,  is  not  raifed  upon  the  record  : 
it  was  further  infifted  that  there  being  no  rents  fubfifting, 
the  payment  ought  to  be  calculated,  not  upon  the  whole 
rent,  but  upon  the  prefent  aftual  value  of  the  premifes 
to  be  let ;  that  the  houfes  being  taken  down,  and  much 
more  valuable  premifes  ereded  on  their  fcite,  it  could  not 
be  alleged  that  the  premifes  were  the  {am.e,  or  that  the 
former  rent  could,be  the  fair  criterion. 
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On  the  part  of  the  defendants  it  was  urged,  that  the 
cuftomary  payment  was  fufficiently  ftated  to  enable  the 
defendants  to  go  into  evidence ;  that  the  refult  of  the 
authorities  is,  that  if  a  defence  appears  by  the  anfwer,  the 
court  will  not  ma^e  a  decree  againft  it ;  but  will  put  it  in 
a  courfe  of  inveftigation ;  that  the  diftinftion  between  rent, 
and  value  is  perfectly  underftood,  both  in  common  par- 
lance and  legal  acceptation,  and  that  it  would  be  doing 
great  violence  to  the  conftruftion  of  the  term  refit,  to 
give  it  the  fenfe  of  the  word  value.  But  Sir  William 
Grant,  M.  R,  was  of  opinion,  that  no  fufEcient  ground 
had  been  fliewn  by  the  defendants  for  direfting  an  iffue, 
and  decreed  thai  the  payment  Ihould  be  at  the  rate  of 
two  (hillings  and  ninepence  in  the  pound  on  the  value,  and 
direfted  a  reference  to  the  mafter  accordingly ;  his 
honour  obferving,  that  he  was  not  aware  of  any  cafe  in 
which  an  iffue  had  been  granted,  where  the  defendant 
did  not  fpecifically  ftate  what  was  the  cuftomary  payment 
upon  which  he  meant  to  infift ;  that  this  was  not  done  by 
the  anfwer  either  diredly,  or  by  reference  ;  that  in  the 
cafe  of  the  warden  and  minor  canons  of  St.  PauPs  v. 
Morris  juft  cited,  the  lord  Chancellor  was  of  opinion,  that 
no  fpecific  cuftomary  payment  was  fet  up,  becaufe  two 
different  payments  were  fet  up  ;  that  here  the  objeftion  is 
as  ftrong  where  no  fpecific  payment  is  alleged :  in  that  cafe, 
the  different  payments  deftroyed  the  fpecification ;  in  this 
cafe  there  is  no  fpecification  at  all :  that  no  exemption  being 
<:laimed,  and  no  cuftomary  payments  fufficiently  alleged, 
thiB  reftor  was  of  coxu-fe  intitled  to  a  decree,  after  the 
xate  of  two  fhillings  and  ninepence.  That  the  queftion 
then  arofe  on  how  many  pounds^  was  the  tithe  to  be 
taken?  That  the  premifes  not  being  in  leafe  no  rent 
■was  referved,  all  the  property  was  in  the  occupation 
of  the  owners.  Upon  what  was  the  payment  to  be? 
To  wioch  it  might  be  fairly  replied,  that  according  to 
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;idjudgcd  cafes,  rent  means  either  adual  rent,  or  efti- 
mated  rent  with  reference  to  the  value,  according  to 
the  claufe  of  the  flatute,  to  which  it  is  applicable.  That 
ijn  the  cafe  of  Grant  v.  Cannon  (/),  payment  for  tithe 
of  a  houfe,  in  the  occupation  of  the  owner,  was  direded 
to  be  according  to  the  value  admitted  in  that  inftance 
to  be  fixty  pounds  pA*  annum,  without  any  enquiry  being 
dircded  at  what  rent  the  houfe  had  been  laft  let,  or  what 
tithe  was  laft  payable.  That  m  a  variety  of  cafes  of  this 
clafs  the  decree  exprefles,  that  the  defendant  Ihall  account 
and  pay  after  the  rate  of  two  Ihillings  and  ninepence  in 
the  pound  for  the  yearly  rent,  or  value  of  their  premifes. 
Not  that  the  meaning  is,  that  where  there  is  a  yearly  rent, 
recourfe  fhall  be  had  to  the  value ;  but  that  the  defendant 
is  to  account  according  to  the  rent,  if  there  be  rent,  and 
^  according  to  the  value,  if  there  be  no  rent.  That  this  con- 
ftrudlion  is  founded  upon  a  found  principle ;  that  in  cafes, 
to  which  none  of  the  provifions  of  the  ftatute  apply,  the 
redor's  claim  refts  upon  the  firft  general  claufe  making 
all  houfes  generally  liable  to  tithes ;  that  if  the  general  ob- 
je£b  were  to  fubjed  all  houfes,  particular  words  are  to  be 
conftrued  fo  as  to  effeduate  fuch  general  purpofe,  with 
reference  to  which,  there  is  no^reafon  for  diftinftion  be- 
tween fuch  houfes  as  are  let  and  fuch  houfes  as  are  not 
let  J  on  the  contrary,  the  exprefs  exemption  of  fome 
houfes  in  the  ftatute  that  never  have  been  let,  for- 
cibly implies,  that  if  that  exemption  were  not  exprefled, 
all  houfes,  whether  let,  or  not  would  be  Kable  ;  that  it 
docs  not  follow  where  no  rent  is  due,  in  the  ftrift  fenfe 
of  the  expreffion,  that  therefore  no  tithe  is  due ;  becaufe 
on  the  whole,  lefs  violence  is  done  to  the  ftatute  by  con-^ 
ftruing  the  word  rent  in  different  fenfes,  as^  it  is  ufed  in 
different  claufes  of  the  ftatute,  than  by  holding  all  fuch 


(j)  GwUI.  541. 
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houfes  as  were  never  in  leafe  to  be  without  the  ftatute  ; 
that  to  principle,  and  authorities  there  was  nothing  to  be 
oppofed,  but  a  diftum  of  Lord  Coke,  for  it  was  not  in  point 
in  the  caufe,  that  where  houfes  have  never  been  let,  that  is  a 
ca/us  omijfus  and  no  tithe  it-  payable  ;  a  propofition  which 
can  by  no  means  be  maintained  (r). 

In  a  cafe  arifing  upon  new  buildings  erefted  upon  the 
fcite  of  old  houfes,  the  defendant  fet  up  a  cuftomary  pay- 
ment ^p  protefl:  himfelf  from  the  claim  of  the  full  ftatuto- 
ry  tithe;  he  eftablifhed  that  defence  as  to  three  of  the  old 
houfes;  and  the  court  feemed  to  have  held,  that  a  cuftomary 
payment  protefted  any  houfes  on  the  fame  fcite,  as  the 
premifes  were  altogether  out  of  the  ftatute,  if  any  cufto- 
mary payment  at  the  time  of  the  ftatute  were  eftabliftied. 
The  defendant  failed  in  eftablifhing  any  cuftomary  pay* 
ment  as  to  the  fourth  houfe,  and  the  court,  inftead  of  di- 
reding  an  enquiry  at  what  rent  the  fourth  houfe  was  laft 
let,  imn>ediately  decreed,  that .  the  defendant  fhould  ac- 
count and  pay  at  the  rate  of  two  fliillings  and  ninepenc^ 
in  the  pound  for  the  premifes,  where  the  old  houfe  for- 
merly ftood,  according  to  the  yearly  value  ;  and  took  it 
to  be  fo  clear,  that  the  decree  \vas  pronounced  againft  thQ 
defendant  wth  cofts  (u). 

On  the  fame  principle,  in  another  cafe  it  was  decided 

• 

to  be  no  defence  to  a  demand  for  tithe  of  a  hoiife  in  Lon- 
don, '  that  it  flood  on  the  fcite  of  old  houfes  which  never 
p?ud  any  tithes.  That  if  it  had  been  ftiewn,  that  a  lef$ 
rate  had  been  paid  for  them,  it  would  have  been  a  defence 

.,  (t)  Antrobus  v.  the  Eaft  India    company,  cited  ih/J  12. 
company,    13  V^f.  jun.  9.      See         (u)    WilUamion    y,     Gofljpgt 
^fo  JCiiiailon  v    the  £a(l '  India     Gwill.  coz . 
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to  that  extent ;  but  an  entire  exemption  fhall  not  prevails 
That  all  houfes  were  intended  by  the  decree  is  evident' 
from  the  claufe  which  direds,  that  dwelling-houfes  con-r 
verted  into  warehoufes,  and  warehoufes  converted  into 
dwelling->houfes  fhall  ftill  pay  as  manfiou-houfes ;  an(i^ 
alfo  from  the  exemption  in  favour  of  noblemen's  houfes^ 
and  the  halls  of  companies*  That  as  to  the  claufe  ex- 
empting detached  fheds,  and  other  buildings  of  a  fimilar 
nature,  this  is  not  an  exemption  in  favour  of  the  land  ; 
for  buildings,  and  not  the  land  are  the  fubjeO:  of  the 
aft,  and  this  privilege  does  not  extend  to  the  building 
when  altered  to  another  defcription  (v).  So  it  has 
been  exprefsly  decided,  that  a  fhed  or  other  building 
exempted  by  the  decree  fhall  be  difcharged  of  tithes 
no  longer  than  the  fame  is  continued  a  fhed,  or  fuch 
other  building ;  for  that  if  it  be  converted  into  a  dwell* 
Ing-houfe,  it  fhall  pay  tithes  according  to  the  true 
value  (wy 

A  cuflom,  that  the  parifhioners  of  St.  Leonard,  Fofler* 
lane,  within  the  precinfl:  of  St.  Martin-le-grand,  fhall  pay 
to  the  parfon  two  fhillings  in  the  pound  of  the  rent  of 
their  houfes  by  way  of  tithes,  is  valid;  for  it  may  have 
had  a  lawful  begiiming  ;  it  may  have  been  a  modus  for 
all  the  tithes  of  Ihe  land,  upon  which  the  houfes  are  built, 
and  though  it  be  afterwards  built  on,  that  fhall  not  divefl 
the  parfon  of  his  right  (a? ), 

The  flatute  37  Henry  the  eighth,  c.  12.  for  regulating 
the  payment  of  tithes  in  London,  extends  both  to  lay  im-^ 

(v)    Bramfton      v,      Horoni     1054.  ' 
Gwill.  I J 14.  (x)  Dr.  Grant*8  cafe,  GvnSU 

(^)  Ivatt  T.  W«^rreiJ,  Gwill,    259.     11  Co.  1$. 
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propriators,  and  fpiritiial  perfons ;  but  the  ftatute  la  and 
23  Car.  II.  for  the  maintenance  of  parfonis,  vicars, 
and  curates  in  thofe  pariflies  which  were  deflroyed 
by  the  fire  of  London,  extends  to  preaching  rninifters 
only(jf). 

The  remedies  for  the  recovery  of  the  tithes  in  London 
will  more  properly  come  under  difcuffion  in  the  next  and 
lafl  chapter,  which  will  treat  of  the  remedies  for  tithes  in 
general. 

( J')  W^rd  v.Hilder,  Gwill.  538, 
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CHAPTER  THE  TENTH. 

Remedies  for  the  Recovery  of  Tithes  or  their  Valu(^ 

1 

13  EMEDiES  for  tithes,  or  their  value  are  in  this  country 

adminiflered  by  various  judicatures  ecclefiafticat  and 

temporal^  legal  and  equitable :  They  may  alfo  in  certain 

cafes  be  enforced  by  fummary  procefs.     I  (hall  therefore 

confider  firft  the  jurifdidion  of  the  fpiritual  courts  relative 

to  this  fubjed;  next  the  jurifdi£tion  of  the  temporal  courts^ 

comprehending  the  courts  of  common  law,  and  courts 

.  of  equity.     I  (hall  then  treat  of  the  nature  of  evidence  ii^ 

regard  to  tithes  \  and  of  the  cojfk  of  fuits  relatiye  to  this 

fpecies  of  property.     I  fliall  then  point  out  the  mode  of 

enforcing  the  payment  of  tithes  by  fummary  procefs.  4Q<dl 

.laftly,  I  fhall  fhew  in  what  n^nner  tithes  are  recovered  ii\ 

the  city  of  London. 

.  I.  The  law  has  been  long  fettled,  that  the  ecclefiaftical 
courts  have  authority  in  fome  cafes  to  determine  the  right 
to  tithes,  and  in  all  cafes  to  entertain  fuits  refpeding  the^ 
fubtiaaion,  or  withholding  of  tithes  5  and  fuch  their  autho- 
rity i$  coi^firmed  by  feveral  ads  of  parliament  (ji) :  But 
the  power  of  the  fpiritual  tribunal  to  decide  upon  the 
jright  to  tithes,  exifts  only  in  thofe  inftances,  in  which  the 
right  come?  in  queftion  between  fpiritual  perfons,  or  their 
refpe£tive  bailiffs,  or  fervants  (Ji).  Between  fpiritual  men 

and  laymen,  tbefe  cpurts  have  a  jurifdidUon  only  to  compel 

>  • 

{a)  13  Ed.  I.  ft.  4.   or  rather    c.  13. 
9  Ed.  2.    27  Hen.  8..  c.  20.  32         {b)  GwilL  1566.   Year  bopk^. 
Hd*  8*  c,  7.     2  and  3  Ed.  6*    11  a.  pi.  7. 

the 
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the  payment  of  tithes,  when  the  right  is  not  in  controverfy , 
but  merely  the  fiift  whether  or  not  the  tithes  allowed  to 
be  due  have  been  fubtraded,  or  withdrawn  (^).  This  is 
a  tranfient  perfohal  injury^  which  may  be  redrefled  in  the 
fpiritual  court  by  the  recovery  of  the  tithes^  or  their  equi- 
valent 

Agreeably  to  this  dilUndion,  if  a  difpute  arife  betweeii 
two  parfons  to  which  of  them  the  tithes  belong ;  whether  to 
the  one  by  parochial  right,  or  to  the  other  as  a  portion  be- 
longing to  his  re&oryby  prefcription,  and  they  both  claim 
by  prefentation  under  the  fame  title,  fo  that  the  right 
of  patronage  be  not  in  controverfy,  the  right  to  fuel) 
|;thes  may  be  determined  in  the  ecclefiaftical  court  ({^ 

Such  alfo  is  the  law,  where  the  queflion  arifes  between 
the  parfon  who  is  patron,  and  the  yicsr^  whether  certaia 
fpecific  tithes  belong  to  the  parfon,  or  vicar.  The  fpirituaj 
court  may  decide  l>etiyeen  them  (e),. 

If  the  right  to  tithes  is  controverted  between  twa 
clergymen,  who  have  been  prefented  to  the  fame  church 
by  feyeral  patrons,  in  th^t  cafe  the  fpiritual  court  hath  no 
jurifdiaion  to  determine  the  right  to  the  tithes,  if  they 
amount  to  the  fourth  part  of  the  annual  value  of  thq 
church ;  but  the  dtle  (hall  be  determined  in  the  temporal 
court:  yet  if  the  tithe  in  queftion  do  not  amount  to  the 
fourth  part  of  the  yearly  value  of  the  church,  the  ecclefi* 
alUcal  court  hath  in  that  c^e  ai^thority  to  decide  the 
right*  And  if  thefe  fpiritual  perfons  claim  both  un^er 
one  patron,  there,  although  the  whole  tithes  are  the 

(r)  Degge,  p.  a  c*  a6«  3  BL        (f)  Degge,  p.  2«  c.  26   Noj* 
Com,  88.  St^  Gwill  7,  Z9d  io6.     147*  Moor,  907.     Vid.  Drake  ▼• 
(^J)  Degge,  p.  2.  c.  265  Taylor,  \  S.tni.37, 

fubjeft 
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fubjeft  of  controverfy,  the  fpiritual  court  may  determia^ 
the  .title  to  them  (/)• 

But  if,  in  a  controverfy  between  two  fpiritual  perfona 
relative  to  the  right  of  tithes,  a  queftioa  is  involved  in 
regard  to  the  boundaries  of  the  parilhes,  it  e^oclufively  be- 
longs to  the  jurifdidion  of  the  temporal  courts  to  deter- 
niine  it  (^), 

But  the  rule  is  not  univerfal,  that  where  the  parties  ^u% 
both  ecclefiafticks^  the  courts  of  law  will  not  grant  a  pro- 
hibition ;  for,  though  both  parties  be  of  that  defcription^ 
yet,  if  either  of  them  infift  upon  a  deed,  or  other  matter 
properly-  triable  at  common  law,  a  prohibition  will  cer-r 
tainly  lie  (A). 

Thus,  i^  fpecial  cafes,  the  fpiritual  court  may  de- 
cide upon  the  right  to  tithes ),  but  its  jurifdidion  to  hold 
plea  for  the  ftxbtradion  and  withholding  of  tithes  is  gene- 
ral, and  is  of  remote  antiquity,  and,  as  I  have  juft  ob- 
ferved,  confirmed  by  various  ftatutes ;  in  particular,  by 
the  ftatute,  or  rather  writ  of  circumfpe6le  agatis  (i)  it  is 
declared,  that  the  court  ChrifUan  (hall  not  be  prohibited 
from  holding  plea  Ji  rector  petat  verfus  farocbianos  obla^ 
tionesy  et  decimas  debHas^  et  confuetas^  * 

But  if  any  difpute  arife,  whether  the  tithes  fued  for  be 
due  and  accuftomed,  it  cannot  be  decided  by  the  ecclefiaCi 
tical  court.  It  muft  be  determined  by  the  king'«  courts 
Ht  common  law.    |t  is  true,  that  a.  mgdiu  d^cimandi  miay 


(/)  Degge,  p.  2.  c.  2,6.  852»  WilesU  Rep.  j68o. 

(g)  Ibid.      '  (i)  13  Ed,  I.  ft.  ^   or  ratker 

{h^  Checfemui  v«  Hob^^^  GwilL    9  Ed^  2. 
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as  well  b6  the  fubjedk  matter  of  a  fuit  in  the  eccfefiat 
tical  court,  provided  it  be  admitted  between  the  parties, 
as  the  tithes  themfelves.  Thus,  where  the  defendant  in 
a  fuit  in  the  ecclefiallical  court  for  the  fubtraftion  of  tithes, 
filed  a  bill  in  equity  to  ellablifh  a  modus,  and  on  the 
mere  fuggeftion  of  a  mo4us,  moved  for  an  injunction  to 
ilay  the  proceedings  in  the  ecclefiaftical  court,  lord  Hard- 
wick  C.  refufed  the  injundion  recognizing  the  right  of 
the  eccsliaftical  court  to  retadn  fuits  for  tithes,  whether  at 
the  inftance  of  a  fpiritual  perfon,  or  lay  impropriator,  and 
that  as  well  for  a  modus,  if  not  denied,  as  for  tithes  in 
•kind  (A)t 

But  if  the  modus  be  denied  in  the  fpiritual  court,  the 
neceffary  eflfect  of  fuch  denial  is  a  transfer  of  the  jurifdic- 
•tion;  the  ecclefiaftical  court  cannot  proceed  ^r^j^f^r  defectum 
iriatioms  ;  the  modus  muft  be  tried  at  the  common  law  (/}. 
The  principle,  upon  which  the  fpiritual  courts  are  prohi- 
luted  from  the  trying  of  modirfes,  is  that  fuch  queftion  af- 
fects the  temporal  inheritance,  and  the  dedfion  muft  bind 
the  real  property ;  nor  will  the  law  fuffer  the  exiftence  of 
fuch  a  right  to  be  decided  by  the  fentence  of  any  indivi- 
dual judge,  or  without  the  verdift  of  a  jury  ;  and,  more- 
over, the  ecclefiaftical,  and  temporal  laws  differ  in  refpeS 
to  the  time  of  limitation ;  according  to  the  firft  forty  years 
conftitute  a  valid  cuftom  ;  whereas  by  the  fecond  it  muft; 
have  fubfifted  beyond  time  of  memory  (ni). 

But  although  one  of  the  parties  to  a  fuit  refpefting 
^the3  in  the  fpiritual  court  be  a  layman,  if  he  do  ^6t  infift 

•    {k)     Rotheram    v.    Fanfliaw,  Noy,  8i    Hetl.  I33.  r  Vent.32. 

Gwill.  809.  3  Atk    628.  Scott  Blacket  v.  Finney,  GwiU,   661. 

t.  Wallj  Gwill.  431.  Hob.  247.  Bunb.  176. 
(/)  Qi\^%.  Qod.  691.  Rob.  247.        (/)  Gibf,  Cod.  691. 
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on  a  modus,  or  fome  oth#r  matter  properly  triable  at  the 
common  law,  fuch  court  ihall  determine  the  queiUon,  and 
a  prohibition  (hall  not  be  granted  (w). 

So  the  fpiritual  court  may  take  cognizance  of  a  refufal  (n) 
to  fet  out  tithes  ;  and  after  the,  tithes  have  been  fevered, 
yet  by  the  ftatute  they  remain  the  fubjeft  of  fuit  in  the 
fpiritual  comt  (o)  ;  and  though  the  tithes  be  in  fad  fet 
out,  if  the  parifhioner  refufe  to  let  the  parfon  come 
for  them  by  the  ufual  way,  he  may  ftill  fue  for  them  in 
the  fpiritual  court  (^) ;  for  a  difturbance  in  the  road  for 

.  the  carriage  of  tithes,  is  a  queftion  of  ecclefiaftical  cogni- 
zance (jq) :  the  fpiritual  court  having  the  jurifdiftion  of  the 
tithes,  which  are  the  principal,  ihall  alfo  have  jurifdiffion 
of  the  way,  through  which  it  is  neceffary  to  convey  the 

•  tithes.  In  thofe  inftances,  in  which  the  original  ifcatter  be- 
longs to  the  jurifdidlion  of  the  fpiritual  court,  the  dediioR 
of  other  matters  which  depend  upon  it  belongs  to  the  fame 
tribunal,  though  triable  by  the  common  law  (r) ;  and 
though,  as  we  have  juft  feen,  if  after  the  tithes  have  been  fet 
out,  the  owner*  or  occupier  of  the  lands  detain  them,  a  suit 
may  be  maintained  agaipft  him  in  the  fpiritual  court- ;  yet, 

X  if  a  Jirafiger  take  them  after  they  have  been  fet  out,  the 
parfon's  only  remedy  is  by  an  aftion  at  law  againft  him  {s\ 
So  it  has  been  held,  that  where  fraud  is  ufed  to  deprive 
tlie  parfon  of  his  tithes,  it  is  not  cognizable  in  the  fpiritusd 
court,  but  is  to  be  remedied  by  an  a£kion  on  the  cafe )  aa 

_  _  _  •  • 

(«t)  Cheefman  v",  Hpbyj'GwiU,  (/)  GwiU.  1572*  Anon* 

$62,  Willises  Rep.  6(80.  (y)  Halfey  v.  Halfey,  GwUi 

(«)  Galev  Ewer,  Gwill.  1579.  468. 

J  Com  Rep.  22.  ♦     (r)  Roberts's  Cafe,  GwiU.  233. 

(0)  Gwill.  220.  Cro.  Ellz.  843  12  Co.  65. 

vi<i.  Leigh,v.  Wood,  Gwill.  205,  (j)    Leigh  y.  Wood,   Qwiflf 

^d  ibid  in  not.  20j[.                                  • 
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ift^hen  there  was  a  cuftom,  that  the  parfon  was  to  have 
every  tenth  land  for  the  tithe  of  com,  beginning  from  fuch 
land  as  is  next  t8  the  church,  and  the  occupiers  of  the 
land  being  aware  what  land  would  be  the  parfon*s,  with 
the  view  of  defrauding  him  did  not  till,  nor  manure,  nor 
few  his  land  as  they  did  their  own,  by  reafon  of  which 
fraud  the  parfon  fued  in  the  fpiritual  court  for  tithes  in 
kind,  that  is  the  tenth  cock  of  all  the  com,  and  a  prohi- 
bition was  awarded,  on  the  ground,  that  the  fraud  was  to 
be  redreffed  by  an  aftion  at  law  (/). 

Such  is  the  nature  of  the  ecclefiaftical  jurifdiftion  rela* 
tive  to  this  fubjed ;  and,  in  cafe  of  a  fuit  for  fubtraftion 
of  tithes  in  the  fpiritual  court,  fuch  jurifdiftron  is  effec- 
tually aided  by  the  ftatutes  27  Hen,  eighth,  c.  20.  and 
32  Hen.  eighth,  c.  7.  which  enad,  that  upon  complaint  of 
any  contempt  or  milbehaviour  to  the  ecclefiaftical  judge 
by  the  defendant  in  any  fuit  for  tithes,  any  privy-coun- 
fellor,  or  any  two  juftices  of  the  peace,  or  in  cafe  of 
difobedience  to  a  definitive  fentence,  any  two  juftices  of 
the  peace  may  commit  the  party  to  prifon,  without  bail 
or  mainprize,  rill  he  enters  into  a  recognizance  with  fvd"- 
cient  fureties,  to  give  due  obedience  to  the  procefe  and 
fentence  of  the  court. 

Farther,  by  ftatute  2  and  3  Ed.  fixth,  c.  13.  it  is  enad- 
ed,  that  if  any  perfon  fhall  carry  off  his  predial  tithes  be- 
fore the  tenth  part  is  duly  fet  forth,  or  an  agreement  is 
made  with  the  proprietor,  or  Ihall  willingly  withdraw  his 
tithes  of  the  fame,  or  fhall  ftop  or  hinder  the  pr<^rietor 
of  die  tithes,  or  his  deputy,  from  viewing  or  carrying  them 
away,  fuch  offender  ihall  pay  double  the  value  of  the  tithes, 
with  coffs,  to  be  recovered  before  the  ecclefiaftical  judge, 
according  to  the  king's  ecclefiaftical  laws. 

(/}  Stebs  T.  Goodlock,  Gwill,  158,  Moor,  913. 
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II.  The  jurifdiaioi;  of  the  temporal  courts,  in  refped  to 
this  fubjed,  is  next  to  be  confidered :  And  firft  that  of  the 
courts  of  common  law.  This  jurifdidion  is  erercifed  by  the 
courts  of  common  law  in  a  variety  of  forms.    The  right  to 
tithes  is  difcuifed  and  decided  by  them  in  prohibition,  and 
.  in  thofe  adions  mentioned  in  the  feveral  ftatutes  of  3  2  Hen« 
eighth,  and  2  £d.  fixth,  I  have  above  alluded  to*    i.  This 
Ipedes  of  prohibition  is  a  writ  ifluing  out  of  the  temporar 
courts  direded  .to  the  judge  and  parties  in  a  fuit  in  the 
fpiritual  court,  commanding  them  to  ceafe  from  the  pro- 
fecution  of  it,  on  a  fuggeftion  either  that  the  caufe  origi- 
nally, or  fome  collateral  matter  ariiing  in  it,  does  not  be- 
long to  that  jurifdidion ;  fuch  prohibitions  may  be  obtain- 
ed out  of  the  courts  at  Weftminfter,  the  courts  of  great  fef- 
fions  in  Wales,  or  the  counties  palatine  (u).     The  party 
aggrieved  in  the  fpiritual  court  ^plies  to  the  temporal 
court,  fuggefting  the  nature  and  caufe  of  his  complaint, 
in  being  drawn  ad  aliud  exasiien  by  a  jurifdidion,  or  man- 
ner of  procefs  difallowed  by  the  laws  of  the  kingdom ;  if 
the  matter  alleged  appear  to  the  court  fufEcient,  the  writ 
of  prohibition  immediately  iffues,  commanding  the  judge 
not  to  hold,  and  the  party  not  to  profecute  the  plea ;  if 
the  point  be  too  difficult  to  be  decided  on  motion,  the 
party  applying  for  the  prohibition  is  direded,  in  order 
that  the  matter  may  be  more  folemnly  determined,  to 
declare  in  prohibition,  that  is,  to  profetute  an  a£lion  by 
filing  a  declaration  a^ainft.  the  other,  on  a  fiction,  which 
is  not  traverfable,  that  he  lias  proceeded  in  the  fuit  below> 
notwithftanding  the  prohibition ;  if  upon  demurrer  and 
argument,  the  court  fliould  hold  the  matter. fuggefted  to 
Tbe  a  fuiEcisnt  ground  of  prohibition  in  point  of  law,  then 
judgment,  with  nominal  damages,  fliall  be  given  for  the 


(u)  DeggCi  p,  2*  c.  26. 


party 
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party  complaining,  and  the  tvrit  of  prohibition  (hall  iflfue : 
On  the  other  hand,  if  the  temporal  court  fhall  be  of  opi« 
nion,  that  there  is  no  competent  ground  to  reflrain  the 
'  jurifdidion,  then  judgment  fliall  be  given  againft  the  party 
applying  for  the  prohibition,  and  a  writ  of  confultation 
fhall  be  awarded,  fo  called,  becaufe  upon  deliberation,  and 
confultation  the  judges  find  the  prohibition  to  be  ill  found* 
ed,  and  therefore  by  this  writ  they  return  the  caufe  to  its 
original  jurifdidion  to  be  there  detsrmined  (v). 

But  although  there  may  be  fuiEcient  ground  in  point 
of  law  for  granting  the  prohibition,  yet,  if  the  fa&  which 
gave  rife  to  it,  be  faliified,  the  caufe  fliall  be  remanded 
to  the  prior  jurifdi^on  ;  and,  in  order  to  put  fuch  hSt 
in  a  courfe  of  trial,  the  party  prohibited  muft  appear  to 
the  prohibition,  and  take  a  declaration,  which  muft  aU 
.ways  purfue  the  fuggeftion,  and  fo  plead  to  iifue  upon  it, 
denying  the  contempt,  and.  the  faft  upon  which  the  pro- 
hibition was  granted ;  and  if  that  iflue  be  found  for  the 
defendant,  he  (hall  then  have  a  writ  of  confultation.  The 
writ  of  confultation  is  alfo  granted  by  the  court,  without 
any  adion  brought,  when,  after  a  prohibition  ifliied,  upon 
more  mature  confideration,  the  court  are  of  opinion,  that 
die  matter  fuggefted  is  not  a  good  and  fufficieht  ground, 
to  ftop  the  proceedings  below  (w). 

I  have  already  intimatecl,  that  if  the  right  of  patronage, 
the  boundaries  of  parifhes,  or  the  exiftence  of  a  modus 
come  in  controverfy  in  the  fpiritual  court,  thofe  are  fufli- 
cient  grounds  for  a  prohibition  to  iffue ;  but  there  arc 
many  other  inftances,  in  which  fuch  writ  fhall  be  granted ;  • 
as  if  it  be  alleged  in  the  fpiritual  court,  that  the  lands,  of 

{v)  3  Bl.  Com.  113.        (w)  3  Bl.  Com.  114. 

whicli 
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'  D^hich  the.tithes  are  claimed,  are  difcharged  oF  tithes  by  the 
ftatute  of  3 1  of  Henry  eighth,  or  any  other  ftatute,  a  iprch 
hibition  lies,  becaufe  it  properly  belongs  to  the  judges  of 
the  common  law  to  expound  all  ftatute  {x).  In  like  man* 
ner,  if  the  fuggeftion  be  grounded  on  the  ftatute  of  2  Ed* 
ward  the  fixth  relative  to  barren  grounds,  the  writ  (hall 
iffue  {y) :  So,  if  the  parties  fue  in  the  fpiritual  court  for  the 
tithes  of  articles  not  tithable  by  the  common  law,  or  for  the 
tithes  of  great  wood  above  twenty  years  growth,  that  is 
a  fufEcient  ground  for  prohibition  (z) :  So,  if  the  fpiritual 
court,  in  the  difcuffion  of  matters  clearly  within  its  cog- 
nizance tranfgrefles  the  bounds  prefcribed  for  it  by  the 
laws  of  England,  as  where  it  requires  two  wimeffes  'to 
prove  a  releafe  of  tithes  ;  or  refufes  to  admit  the  releafe  as 
a  defence  at  all,  in  fuch  cafes  alfo  a  prohibition  will  be 
awarded ;  for,  as  the  fad  of  executing  a  releaf<;,  or  the 
effect  of  fuch  releafe,  is  not  properly  a  fpintual  queftion, 
but  only  allowed  to  be  decided  in  thofe  courts,  becaufe 
incident  or  acceffary  to  fome  original  queftion  clearly 
within  their  jurifdi^on  ;  it  ought  therefore,  when  the 
two  laws  dijBFer,  to  be  decided,  not  according  to  the  fpr- 
ritual,  but  the  temporal  court }  elfe  the  fame  qu^ftioa 
plight  be  determined  different  ways  according  to  the 
court  in  which  the  fuit  is  depending,  an  incongruity 
which  no  wife  government  ought  to  tolerate,  and  which 
is  therefore  a  ground  of  prohibition  (a).  So,  if  the  fpiri- 
tual court  will  not  fufFer  the  tenant  to  plead  to  the  right 
of  incumbency,  a  prohibition  will  lie  (i). 

Not"  fhall  a  confultation  be  granted,  notwithftanding  the 
infuffidency  of  the  replication,  if  it  appear  to  the  court 

(x)  Dejrge,  p.  2.  c.  26.  666,  Hob.  i%%* 

(jr)  Ibid.  {b)  Gma  y.  Pcmlden,  GwiU. 

(s)  Ibid,  and  Gwill.  4«  ^S^,* 

U)  3  BU  Com.  112*  Cro.  Eliza 

^  upon 
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^itpon  the  whole  matter,  that  no  tithes  are  payable  (r) :  Nor 
even  if  the  prohibition  be  erroneous,  fliali  the  defendant 
have  a  confuitadon,  if  it  appear  that  the  fuit  in  the  ecc}e*  - 
fiaftical  court  was  not  well  founded  (rf).  Nor  is  it  necel^ 
fary  in  prohibition,  that  the  proof  (hould  be  precife ;  it  is 
fufficient,  if  it  appear,  that  the  ecclefiaftical  court  ought  not 
to  entertain  the  fuit ;  therefore,  if  a  prescription  be  laid 
that  the  parfon  holds  a  hundred  acres  of  land  in  fatis- 
fadion  of  tithes,  and  the  evidence  be,  that  he  holds  fixty 
acres  only  in  fatisfa£kion  of  them,  that  is  fufEcient,  be- 
caufe  the  fubftance  is  proved  (^).  If  a  modus  be  not 
proved  as  laid  by  the  plaintiff  in  prohibition,  there  muft 
be  a  verdift  for  the  defendant;  but  i£any  modus  be  found, 
though  different  from  that  laid,  that  is  a  valid  ground  for 
refufmg  a  confultation  (/).  So,  after  a  confultation  has 
been  granted,  but  not  upon  examination  of  the  matter, 
another  prohibition,  notwithftanding  the  flat.  50  £dw.  3. 
c.  4*  fhall  be  awarded  (g).  So,  after  a  confultation,  a 
prohibition  may  be  granted,  if  there  be  any  material  ad- 
ditions inferted  in  the  libel  (b).  Pending  a  fuit  in  prohi- 
bition, on  fuggefldon  of  a  modus,  there  can  be  no  fuit  in 
the  fpiritual  court  for  tithes,  which  have  fubfequently  ac-^ 
crued  (/'). 

But  where  the  modus  fuggefled  appears  to  be  void,  un- 

> 

reafonable,  or  infufficient,  the  court  will  not  grant,  a  pro* 
hibition  (i)« 

(c)  GwHl.  275.  aiy,  Cro.  EUz.  736. 

^d)  Gwill.  394*  (h)  Earl  of  Clancard  y*  Ladjr 

(e)  Auftcn  v.  Piggot,  Gvrlll.  Denton,  G\vill.  363. 

217     Cro.   Eliz.    736.    Eeal   y.  (1)    Linge  y.  Gunter,  GwillJ 

W«tb^,Gwill.  22o.Cpo.  Eliz.Sl9.  373* 

(/)  Bropk  V.  Richardfon.GwilL  {t)    Fktchtr   v.    W^idsifoa^ 

1303.  I  Term  Rep.  427.  ,            .  GwilLdy;. 

{g)  Sibley  V.  Crawley,  GwiU. 
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If  eithar  the  e^clefiaftkal  judge,  or  the  party  ihall  pro- 
ceed after  fuch  prohibition,  an  attachment  may  be  had 
againft  them,  to  puniih  them  for  the  contempt,  at  the  dif« 
cretion  of  the  court  that  awarded  it ;  and  an  adion  will 
lie  againft  them  to  repair  the  party  injured  in  damages. 

1.  In  refped  to  a^ona  maihtainable  in  the  courts  of  com- 
mon law  for  titiies,  they  owe  their  origin  to  the  32  Hen* 
eighth,  €•  7 ;  t>y  the  7th  fe£Uon  of  which  it  is  enaded,  that 
afly  perfon  having  an  eftate  of  inheritance,  freehold,  term, 
or  intereft  in  tithes,  and  being  diifeifed,  or  otherwife  kept, 
or  put  out  of  poiTeflion  thereof,  ihall  have  fuch  remedy 
in  the  temporal  courts  for  recovering  the  fame,  as  the 
cafe  may  require,  in  like  manner  as  they  may  for  lands, 
tenements,  and  other  hereditaments.  By  force  of  this 
(latute,  therefore,  an  a£Uon  of  ejechnent  will  lie  for 
tithes  (/)• 

Another  fpedes  of  remedy  in  the  temporal  courts  for 
the  fubtradionof  predial  tithes  is  provided  by  the  ftatute 
of  2  and  3  Edw.  fixth,  to  which  I  have  juft  referred  ; 
whereby  the  treble  value  of  this  fpedes  of  tithes  fa  fub* 
traded  or  withheld,  may  be  fued  for  in  the  temporal 
courts  ;  and,  in  truth,  fuch  treble  value  is  not  more  than 
an  equivalent  to  the  double  value  to  be  fued  for  in  the 
ecclefiaftical  court :  for  a  party  may  fue  for  and  recover 
in  the  ecclefiafUcal  -court  the  tithes  themfftlves,  or  a  re- 
compenfe  for  them  by  the  ancient  law,  to  which  the  fuit 
for  the  double  value  is  fuperadded  by  the  ftatute.  But 
as  no  adion  lay  in  the  temporal  courts  for  the  fubtradion 
of  tithes  themfelveS)  therefore,  the  flatute  gave  a  treble 
forfeiture,  if  fued  for  there,  in  order  to  make  the  courfe 
of  juftice  uniform  l)y  giving  the  lame  reparation  in  the 
we  court,  as  in  the  other  {nCy 

(/)  Set  Selw.  L.  ^l  Ni.  Pri.  1069,  X070.      ( w)  3  Bl.  Cwn.  89. 

Upon 
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Upon  this  ftatute,  h  i$  td  be  obferved,  that  an  opinion 
originally  prevailed,  that  as  the  perfon  to  whom  the  treble 
vahie  is  thus  given,  is  not  fpeciiied^  fuch  value  of  right  be^ 
lodged  to  the  king :  But  in  £ailer  term,  29  of  Elizabeth,  it 
was  adjudged,  on  an  information  in  the  court  of  exchequer, 
that  the  treble  value  did  not  belong  to  the  crown,  but  to 
the  paity  intereffted,  who  may  maintain  an  adiofii  of  debt 
for  the  recovel"y  of  the  fame  j  and,  in  conformity  to  this 
decifion,  aii  a£Eon  of  debt,  at  the  fuit  of  fuch  party,  hat 
been  ever  fined  confidered  as  the  proper  remedy  («). 

.Yet  this  remedy,  by  the  eiprefs  teMs  of  the  flattite,  it 
reflrided  to  predial  tithes,  and  fhall  not  be  extended  to " 
inch  as  are  mixt,  or  perfonal.  Thus^  where  in  an  aftioxi 
on  this  ftatilte  ioi  not  fetdng  but  the  tithed. of  cheefe^ 
c'Uves^  and  lambs,  the  plaintiff  obtained  a  terdid  \  on  mo-: 
tion  in  aireft  of  judgment,  it  wds  objeded  that  the  tithes 
iti  queftion  werei  not  predial  dthes»  and  coHfequently  not 
Vl^ithin  this  ftatute^  which  being  penal^  otight  not  to  be! 
extended  by  implication  \  and  of  this  opinion  Was  the  wholes 
court.  So  where  the  plaintiff  declared  for  not  fetting  out 
predial  tithes,  and  other  tithes j  as  the  tithes  of  lamb-wool^ 
&c.,  and  the  jury  found  a  general  Verdi&,  judgment  was 
arrefted  upon  the  fame  obje&ion  (o)*  But  an  afidon  of 
debt  may  be  tnaintained  on  this  ftatute  for  not  fetting  out 
fmall  tithes,  as  well  as  great  tithes,  provided  they'are  pre« 
dial  tithes  (/>). 

This  fpedes  of  a£lion  may  be  brought  by  the  redor^  of 
by  one  (y)  or  more  (r)  farmers  of  the  reftory.  If  the 
reftor  be  entitled  to  two  parts^  and  the  vicar  to  a  third 

(fl)  Selw.  L.  of  Ni.  Pr.  1073.  9^^* 

{0}  Selw.  L.  of  Ni.  Pr.  1074*    (r)  Kent  y.  PenkeTon,  Coo^ 

(/)  Selw.  L.  of  Ni.  Pri,  1075.  J'C.  79,  . 

(?)  ^^1  ^'  Pcckwelly   Moori 

S  a  part 
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{>art  of  the  tithe,  and  the  parfon  and  ^car  by  feveral 
leafes  demife  their  refpedive  (hares  to  a  third  perfoa, 
Cuch  lefiee  may  maintain  an  adion  for  not  fetting  forth  alL 
the  tithes. 

The  right  to  tithes  accrues  immediately  on  the  fere^ 
ranee ;  confequently,  this  adion  mufl:  be  brought  by  the 
perfon  intitled  to  the  tithes  at  the  time  of  the  feverance. 
Thus,  where  A,  executed  a  leafe  of  tithes  to  B.  on  a  day 
fubfequent  to  the  feverance,  but  before  the  tithes  were 
carried  away  by  the  occupiers  of  the  land,  it  was  adjudged 
that  B.  could  not  maintain  an  adion.  on  this  ftatute  (/). 
The  adion  can  be  bronght  by  the  party  grieyed  only ;  thus 
where  this  adion  wa$  brought  by  the  plaintiff  for  himfelf 
and  the  queen^  judgment  was  arretted  (/).  A.  being  pof- 
fefled  of  a  leafe  of  tithes,  in  right  of  his  wife,  as  executrix 
of  her  former  hufband,  granted  '^  all  his  right^  title,  and 
interefl^'  in  the  aforefaid  tithes  to  L  S. ;  it  was  holden 
that  the  grant  was  good,  and  that  I.  S.  might  maintain, 
an  adion  on  this  ftatute  for  not  fetting  out  tithes  (u). 
If  an  executrix  of  the  leifee  for  years  of  a  redory  marry, 
the  hufband  and  wife  may  join  ia  an  adion  on  this  fla«^ 
tute  (v).  As  the  adion  in  this  flatute  is  a  perfonal  adion^ 
tenants  in  common  of  tithe  mufl  join  as  plaintiffs.  Thi^ 
adion  may  be  maintained  by  executors,  for  it  is  within  the 
equity  of  the  flatute  of  the  4  £dw.  third,  which  gives  to 
the  executor  an  a£tion  of  trefpafs  de  bonis  tefiatoHs^  but 
fuch  adion  will  not  Ke  againji  executors  («/)• " 

m 

(/)  Wyburd  v.  Tuck>  1  Bof.  affirmed  on  error,    Greenwood's 

and  Pull.  458,  cafe,  Clayt.  28.  faid  per  Twifden, 

,   {/)  Johns  V.  Carae,  Moor,  91  x.  J.  to  have  been  adjudged,  i  Sid» 

Cro.  £liz.  621.  S.  C.  407. 

(1/)  Arnold  Y,  Bidgood,  Cro.  *   (cw)   Mr.  J.  Moreton's  Cafe, 

Jac.  318.  I  Ventr.  30.  i.  Sid.  407.  2  Keb. 

(v)  Beadles  and  wife,  t.  Sher-  502.  S.  Q.     i  Sid,  88.    but  fee 

mzDf  Cro*  £Iiz.  613.  Judgment  i  Vern.  Co, 

Generally, 
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Generally,  as  we  tave  before  feen,  the  perfon  indded 
to  the  nine  parts,  at  the  time  of  feverance,  ought  to  fet 
forth  the  tithe ;  and,  if  he  fail  in  fo  domg,  the  owner  of 
the  tithe  may  fue  him,  although  his  intereft  in  the  land 
be  determined  before  the  tithes  were  carried  away,  pro- 
vided he  remain  owner  of  the  corn  (^x). 

» 

If  there  be  two  joint-tenants,  and  one  only  enter  and 
Occupy,  this  adion  is  maintainable  againft  the  joint-tenant 
who  occupied  alone  (^).  So,  if  there  be  two  tenants  in 
common,  and  one  of  them  fets  out  his  tithe,  and  the  other 
carries  it  all  away,  the  a£don  ihall  be  brought  againft 
that  tenant  in  common  alone,  who  carried  the  whole  tithe 
away  (2)* 

If  a  perfon  buy  com  (landing  of  the  proprietor  of  a 
reftory,  he  muft,  as  we  have  before  feen,  pay  dthe,  un- 
lefs  he  has  fpecial  words  in  the  contrail  to  difcharge  him 
frpm  payment  of  tythe;  and  the  carrying  away  of  fuch 
cbtn  without  fetting  out  the  dthe,  will  render  him  liable 
to  an  iiQdon  on  this  ftatute  (^a\ 

if  a  party  indtled  to  tithes  agree  by  parol  with  the  occu- 
piers of  the  land  that  they  (hall  hold  the  lands  difcharged 
of  tithes  for  a  certain  time,  or  during  the  life  of  the  dthe- 
owner,  in  confideradon  of  the  payment  of  a  certain  fum 
annually,  an  a£don  of  indebitatus  ajfumpftt  may  be  main- 
tained by  the  dthe-owner  againft  the  occupier  for  the  non- 
payment of  the  fum  agreed  on.    If,  by  the  terms  of  the 

(x)   Kipping  T»  Swayn,  Qro.  12V 

JfiCf  334.  (ii)  Sdw.  L.  of  Ni.  IV.  1091 

{j  )  Cole  v«  Wilkes,  Hutt  1 31 .  —  1 09^ .  Moyle  t ^  £tv^»  Cra.  J«c» 

(«)  Gerard's  cafe  cited>  and  361. 
faid  to  have  been  adjudged,  Hutt. 

S  3  a^reanent^ 


\ 
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agreement  the  money  is  to  be  paid  on  a  certain  day,  in- 
terei^  will  be  recoverable  from  that  day ;  but  jf  it  l)e 
merely  agreed  t|iat  the  mpney  fhall  be  paid,  s^ud  there 
is  not  any  day  fixed  for  the  payment,  then  intereit  can? 
pot  be  recovered  (bi). 

Secondly.  Tithes  are  alfo  the  fubje£ls  of  the  cognizance 
pf  courts  of  eqiiityt  Such  jvuifdi^on  belpngs  tq  the  court 
of  chancery  (r ).  And  the  court  of  c^cchequer,  as  a  cour( 
pf  revenue,  has,  on  the  eqiiity  fide  of  it,  always  had 
an  original  junfdidion  oyer  tithes  (d) ;  Tithes  yrere  al- 
ivays  pa|t  of  the  poiTeflions  of  the  crown ;  and  it  is  the  - 
peculiar  province  of  that  court  to  proteft  fuch  property 
as  belongs  to  the  king:  From  the  earlieft  reports  or 
records  of  the  law,  it  appears,  that  the  court  of  exchequer 
has  uniformly  exerdfed  this  power  over  tithes  ;.and  even 
^ere  the  ppjnt  problematical,  the  conftapt  practice  of  ths^t 
court  for  So  many  centuries  wpuld  now  warrant  the  exer^ 
.cife  of  fuch  immediate  and  abfolute  jurifdididn ;  and,  in 
pther  court,  a  fuit  may  be  maintained  either  for  tithes, 
or  a  modus  {e).  A  bill  in 'equity  lies  to  be  relieved 
againfl  the  fubtraftion  of  predial  tithes,  notwitbftanding 
that  the  fubtraftion  of  this  fpecies  of  tithes  is  a  matter 
which,  upon  the  above  mentioned  (latute  2  and  3  of  {Idw* 
iixth,  c.  1 3.,  may  be  relieved  at  law  (/)•  Nor  is  the  mi- 
nutenefs  of  the  value  of  the  tithes  demanded  an  obje^on 
to  a  party'8  aflert^ig  it  in  a  coyrt  of  eqpity,  if  his  right  to 
ihe  tithes  be  controverted ;  for  then  he  may  properly  inftj- 
tute  a  fi|it,  in  order  to  afcertain  an(l  fettle  fuch  right.  But 
in  a  cafe  in  which  no  queflion  of  right  was  involved,  and 

{h)  Sel^r.  L.  of  Ni.  Pri.  107P.  Anon.  GviU.  527.  2  Froeip*  27* 
Shipley  v. Hammond,  London  Sit*        (^)  GwiU.  1084. 
ingSy  H.   44  G.  3.    Lord  EUen^        (e)  Anon»  GwilL  473, 
borough,C.J.5  Efp.N.P<C.ii4.         {/)  Hdc   t.   Prontc,  Gwil|. 

.(f)'Gwill.   136.   Toth.  aSj*    599, 

• *•  ^  • 
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the  tithe  claimed  vn&  of  very  trivis^  value,  it  appearing, 
that  the  defendant  had  paid  all  his  tithes  to  the  plaintiflT 
except  for  fix  calves,  for  each  of  which,  by  cuftom,  only 
a  halfpenny  was  due,  the  court  of  exchequer  dedared  the 
bill  to  be  vexatious,  and  ordared  it  4o  be  difmified  (^)^ 

A  party  cannot  enforce,  in  equity,  the  payment  of  the 
treble  or  double  value  of  the  tithes  made  payable  by  the 
Aatute  Ch) ;  and  it  is  ufual,  and  was  formerly  held  eflen- 
tial  in  the  prayer  of  the  bill  for  an  account  of  tithes,  ex- 
prefsly  to  waive  the  penalty  or  forfeiture,  and  reqisire 
only  an  account  of  the  fingle  value  of  the  tithes  de- 
manded. '  However,  in  modem  times,  that  flridnefs 
has  bieen  relaxed,  dS$d  fucfa  exprefs  waiver  held  not  to 
be  requifite;  ^and  in  a  recent  cafe  (/),  in  which  the  bill 
wholly  omitted  it,  but  prayed  an  account  of  the  fingle 
value  of  the  tithes,  the  court  held  fuph  omiflion  to  be  im- 
material, fince  the  waiver,  though  not  exprefled,  was 
neceifarily  implied :  And  it  was  always  held,  that  if  an 
executor  of  a  parfon  brought  a  biU  for  tithes,  though 
by  his  bill  he  do  not  offer  to  accept  the  fingle  value,  yet 
being  only  executor,  and  ^ot  the  parfon  himfelf,  he  was 
not,  intitled  to  a  forfeiture  under  the  fiatute,  and  con- 

fequently  was  not  obliged  to  waive  it  (^X 

It  is  fufficient  to  fuftain  a  bill  for  tithes  by  a  layman,  to 
(late  generally  that  he  is  intitled  to  them ;  and  for  a  lay 
.  reftor  to  fet  forth  in  the  bill  that  he  is  feifed  of  the  im- 
propriate reftory,  without  fhewing,  that  he  had  receive  d 
the  tithes  (/). 


(^)GnffithtT.  Williams,  G will.  1383.  i  Anftr.  loo. 

549.  ,    (^)  Anon.  Gwm.  532.  i  VerQ. 

{h)  See  3.  Burriy  Eccl.  L«  501.  (/)  Ljwther  v.  Boltoii,  GwilU 

160.  120. 

f/)  Woo!$  ▼.  Wa!:cy,  Gwill. 

S  4  A  parfon 
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A  parfea  and  vicar  canilot  join  iiH>ne  bill,  and  fuggeft 
different  moduffes,  becaufe  though  the  vicarage Vere  pri- 
ginally  derived  out  of  the  parfonage,yet  theinheritancesare 
now  feveral  and  divided,  andtherefore  diftind  bills  fhould 
be  preferred  by  them  (m).  A  fequeftrator  alone  caiuiot  fuf- 
tain  a  bill  for  tithes,  becaufe  he  is  a  bailiff,  and  account- 
able to  the  bifhop,  and  has  no  interefl  in  the  fubjed  (n)  ; 
but  the  bifhop  and  fequeftrator  muft  join  in  fuch  fuit  (o) : 
And,  in  cafe  of  the  lunacy  of  the  incumbent,  the  bifhop 
and  fequeflrator  cannot  maintain  a  bill  for  the  tithes, 
vrithout  making  the  incumbent,  or  his  committee,  a 
party  (^). 

Although  a  defendant  may  ia  equity  infift  on  feveral 
fpecies  of  defence,  provided  they  be  confiftent,  if  he  tm- 
dertake  to  prove  a  general  exemption,  and  prove  merely 
one  which  is  partial,  he  caimot  have  the  benefit  of  the 
latter  (y). 

,  It  is  fufficient  in  an  anfwer,  if  it  give  the  plaintiff  notice 
of  the  genei-al  nature  of  the  cafe  to  be  made  againfl 
him  (r). 

In  refpeft  to  the  parties  to  fuch  fuit  in  equity,  a  bill  ms^y 
be  brought  by  a  parfon  for  tithes  againft  fome  of  the  parifh- 
ioners,  or  by  fome  of  the  parifliioners  againft  the  parfon,  to 
eflablifh  a  general  modus  (i).    But  where  the  impro- 

\m)  Anon  Gwill.  47a.  .  (q)  Leigh  ▼•  Maudfley,  GwilK 

(1?)  Berwick  ▼.  SwautouyGwilL  703.  Bunb.  296. 

537.  Bunb.  19Z.     .  (r)    Baker  ▼.  Alhill,    Gwill. 

(0)     Bifhop    of    NoVwich    v.  1423.  Anft.  491. 

feachard,  Gwill.  610.  .    {^)  ^  Atk,  283.    Mitf.  145^ 

(^)  Bifhop  of  London  ▼.  Ni-  146. 
chols,  GwilL  648    Bunb.  141. 

priator. 
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priator,  or  his  leflee  files  a  bill  to  eftablifh  his  right  to 
tithes  againft  the  vicar,  the  patron  of  the  vicarage  ought 

to  be  made  a  party  (/). 

* 

Where  a  re&or  of  one  parifii  claimed  tithes  in  lund 
out  of  a  whole  liberty,  and  another  a  money  payment  out 
of  a  part  of  it,  the  owner  of  the  greater  part  of  the  liberty 
and  his  tenants  filed  a  bill  to  have  the  modus  eftablifhed, 
and  that  the  two  redors  might  interplead,  and  that  t 
commiilion  might  ifiiie  to  afcertaih  what  lands  in  the 
liberty  were  within  the  one  parifh,  or  the  other :  The 
court  held,  that  the  other  owners  of  the  lands  in  the 
liberty  ought  to  have  been  parties  (u).  In  a  like  manner, 
to  a  bill  for  a  portion  of  tithes  in  a  ^neighbouring 
parHh,  the  vicar  of  that  pariih  muft  be  a  party  (y). 
A  bill  lies  to  perpetuate  the  teftimony  of  witnefles  to 
prove  a  modus  (w).  But  a  bill  cannot  be  fuftained  to 
fupport  a  modus  which  is  not  difputed  (a:).  Neverthelefs 
if  an  a£Uon  at  law  be  brought  by  the  leflee  of  tithes  for 
fubtra£tion  of  them,  that  is  a  fufficient  ground  for  filing  a 
bill  to  eftablifh  a  modus  (/)• 

A  modus  (hall  not  be  eftabliihed  in  equity  againft  a 
parfcn  without  a  trial  at  law,  if  he  defire  an  iflue  (2);  but 
if  on  a  bill  filed  to  eftablifh  a  modus,  he  decline  trying  its 
validity  at  law  he  fliall  be  decreed  to  accept  the  fame  in 


(/)  Calmellv.  Shemtt^Gwill. 
Z171. 

(w)  WoUafton  ▼.  Wright, 
Gwill.  1454.  Anftr.  1 801. 

(v)  Bailey  v.  WorraH,  GwilL 
6j2.  Bunb.  1x5. 

(w)  Somerfet    v»    Fotheri)/^ 


Gwill.  534.  1  Vem.  185. 

(.r)     V^^oHaftou    Y.     Wright, 
Gwill.  1454.   Anftr.  iSoi. 

{y)  Lord  Sttwell  y.  Atkins, 
Gwill.  1434.  Anftr.  564. 

(«)  Webber  v.  Ttvlor;  GwilL  • 
656- 

futurea 


^66  Law  cf  Tither.  Ch.  I. 

future  (a).  If  in  a  fuit  in  equity  the  vaKdity  of  a  modus  is  re- 
ferred to  a  court  of  law,  it  muft  be  taken  for  granted,  that 
the  fa£t  of  its  having  immemorially  exiiled  is  admitted,  and 
that  the  only  confideration  is  what  objedUon  will  be  made 
to  it  in  point  of  law  for  the  want  of  certainty,  equality,  or 

.  of  any  other  properties,  which  are  effential  to  make  it 
good  (^).  Where  on  a  bill  for  tithes,  a  modus  is  proved 
different  fronv  that  dated  in  the  anfwer ;  on  the  one 
hand,  an  ilHie  ihall*  not  be  granted,  if  the  parfon 
reiifls  it  (^r) ;  and  on  the  other,  there  fhall  not  be  a 
decree  for  tithes  in  kind,  which  the  modus  affeds  to 

^  cover  (j£)  :  Or  if  in  cafe  of  fuch  fuit,  no  particular  modus 
is  mentioned  in  the  bill,  or  alleged  by  the  anfwer,  yet  if  the 
plaintiff's  own  witnefTes  fhew  a  reafonable  ground  for  a 
modus,  the  court  will  not  proceed  to  decree  an  account 
of  tithes  (i).  Where  a  modus  is  alleged  generally,  and 
without  any  reftri£Kon,  the  court  cannot  direft  an  iffue 
to  try  a  modus  with  a  reftrifdon  (f)  ;  but  the  court 
is-  not  concluded  from  dire£dng  an  iifue  to  try  a  modus 
by  a  decree  for  an  account  in  a  former  caufe,  in  which 
the  fame  modus  was  infifted  on,  but  no  iflue  direded 
upon  it  d^}. 

In  a  fuit  or  tithes  in  the  court  of  exchequer,  the  decree 
is,  that  the  defendant  (hall  account  for  and  pay  what  tithes 
were  due,  at  the  time  of  filing  the  bill :  In  the  court  of 
chancery  the  decree  dire&s  fuch  account  and  payment 
to  the  time  of  the  mafter's  report  (A). 

.    (fl)Clcevc8v.  Kynfton,  Gwill.  {e)  Ekins  v.  Dormer,  GwilL 

1048.  800.  2.    3  Atk.  534. 

{b)  Pike  V.  Dowling,  GwiU.  (/)  Ibid 

1166.  2  Bl.  Rep.  1257.  (^)  CoUinsT.SirHenryGough, 

^  (r)  Bifhop  T.  Chichefter,  Gwill.  Gwill.  1 2^4. 

13 ^<5.  {h)    Carleton   r.     Brightwdi; 

{d)  Scott  V.  Fenwick,  Gwill*  Gwill.  .676.  2  P.Wma.  462.  Bell 

J252.  '  y.  Read,  Gwill,  804.  3  Atk.j'^. 

IIL    I  pro. 
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III.  I  proceed  now  to  confider  the  nature  of  the 
evidence^  which  is  adduced  in  fuite,  and  adions  relative  to 
tithes. 

# 

Where  the  tithes  have  been  taken  by  the  defendant 
under  an  agreement  and  compofitien  with  the  plaintiff^ 
an  a&ion  of  afllunpfit  on  the  contract  is  the  proper 
remedy,  and  no  farther  evidence  is  necelliury  in  that 
cafe,  than  of  the  occupation  of  the  defendant,  his  contraS 
with  the  plaintiff,  and  the  retaining  of  his  tithes  in  confe- 
^uence  of  fuch  contract.  But  where  tHere  is  no  exifting 
contra^,  and  the  farmer  has  neglected  to  fet  out  his 
tithes ;  or  has  made  a  fraudulent  and  colourable  feverance 
pf  them ;  and  then  carried  them  away,  the  tith^-owner 
may,  as  we  have  juft  feen,  bring  an  adion  of  debt  for  the 
treble  value  of  fuch  of  the  tithes  as  are  predial  (fj. 

In  ordinary  cafes  (^),  it  will  be  fufGcient  in  this  zSdon 
for  the  plaintiff  to  prove  himfelf  in  poffellion  of  the 
reftory ,  or  tithes  without  entering  into  his  title ;  as  where 
he  has  been  for  fome  time  in  the  uninterrupted  receipt  of 
tithes  from  the  different  land-holders  in  the  parifh,  and 
no  one  has  difputed  his  title  (b).  In  cafes  therefore  where 
no  acknpwledgment  of  his  title  has  taken  place,  he  muflt 
prove  it.  If  he  claim  as  parfon  (/),  he  mufl  prove  his 
ordination  by  the  biihop ;  his  infUtution  and  induction  into 
the  living ;  and  as  it  is  afferted  in  fome  books,  his  fub« 
fcription  to  the  declaration  in  the  ad  of  uniformity  in  the 
prefence  of  the  biihop ;  and  his  reading  the  thirty-nine 
articles  within  two  mpnths,  and  declaring  his  affent  to 
them.    This  latter  evidence  however  does  not  now  feem 

^/^  Peake'flL.  of  Et.  411.  1482.    Radford   r.    Mackintofh, 

(i)  Bull.  N.  P.  188.  3  T..Rep.  635. 

{h)  Chapm^  v.  Beard,  Gwill.        (i)  Bull.  N.  P.  188. 

« 

to 
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to  be  ftriSly  neceflary,  until  fome  ground  is  laid  by  the 
defendant,  that  the  plaintiff  has  not  complied  with  tfaofe  1 

requifites;  for  the  prefumption  is,  that  every  man  has  con- 
formed to  the  laws,  unlefs  there  be  fome  evidence  to  the 
contrary.  Thus  fifteen  years'  poffeflion  of  a  benefice  was 
held  to  be  primd  facte  evidence  of  a  regular  induftion, 
and  having  read  the  thirty-nine  articles ;  and  no  ftrefs  was  I 

laid  on  the  teflimony  of  feveral  perfons,  who  ftated  that 
they  had  generally  attended  divine  fervice  for  the  two 
months  next  after  the  plaintifPs  becomirig  reftor,  and 
that  none  of  them  had  'heard  him  read  the  thirty-nine 
articles,  or  had  heard  of  his  reading  them ;  the  court  ob« 
ferving  that  there  was  no  evidence  to  (hake  the  legal  pre- 
fumption in  favour  of  the  incumbent ;  that  it  was  not 
(hewn  that  any  witnefles  attended  all  divine  fervice  oa 
each  Lord's-day  for  two  months  lifter  the  plaintiff's  in- 
duaiofi,  and  deny  his  having  read  the  articles  during  that 
time.  The  circumftance  of  thefe  witneffes  not  having 
heard  him  do  fo  on  thofe  days  when  they  happened  to 
attend  is  nothing ;  unlefs  you  can  anfwer  for  each  time 
that  divine  fervice  was  performed  in  the  two  months : 
That  if  there  had  been  any  want  of  title,  the  pariihionera 
ihould  have  complained  to  the  bifhop,  or  difputed  it 
while  the  memory  of  the  thing  was  recent :  That  there  is 
no  record  or  repofitory  for  the  evidence  of  indudtion,  or  of 
reading  the  articles,  and  the  witneffes  cannot  live  for  ever: 
That  if  thofe  facts  are  not  to  be  prefun^ed  from  length  of 
time,  that  circumftance,  which  ftrengthens  all  other  titles 
will  but  ferve  to  weaken  or  deftroy  this(>t).  If  the  plaintiff 
fue  as  a  lay  impropriator,  the  ftrid  proof  of  title  is  to  fhew 
that  the  rcdory  origically  belonged  to  one  of  the  diffolved 
monafteries,  and  was  granted  by  the  crown  to  thofe  underr 


(i)  Chapman  r.  Beard,  GwilL  \tfi,%.  3  Anftr.  94s. 


whom 
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Xjrhoin  he  claims  (/) ;  but  as  deeds  and  indruments  are 
liable  to  be  loft^  length  of  pofieflion  and  old  deeds  con« 
veying  tithes  have  been  deemed  fufEcient  evidence  of 
title  (jn).  When  the  plaintiff  fues  as  farmer  Sf  the  tithes^, 
he  mufl  prove  a  leafe  by  thofe  under  whom  he  claims  (ri)  y 
and  the  mere  drcumftance  of  the  plaintiff's  having,  as 
farmer  of  the  tithes,  called  a  meeting  of  the  parifhioners 
to  treat  with  them  for  a  compofition,  when  no  agree- 
ment took  place  in  confequence^  is  not  fufEcient,  though 
no  one  at  that  meeting  difputed  his  title  (o). 

The  plaintiff  muft  then  prove  the  defendant's  occupation, 
'  of  land  within  the  parifh ;  his  taking  away  the  tithes  \  and  the 
value  of  them ;  and  if  there  has  been  any  agreement  forcom- 
pofition,  he  muft  fhew  fuch  com^fition  to  have  been  dif- 
charged  by  fix  months'  regular  notice  expiring  at  the  end 
of  the  year,  in  the  fame  manner  as  in  the  common  cafe  of  a 
tenancy  from  year  to  year  (j/).  On  this  evidence  the 
lands  will  be  prefumed  to  be  chargeable^  unlefs  the  con- 
trary be  ihewn  on  the  part  of  the  defendant,  and  though 
they  have  never  paid  tithes,  that  alone  will  fumifh  no 
defence,  if  the  declaration  ftate  that  tithes  were  yielded 
and  fayable  within  forty  years  next  before  the  palling  of 
the  ftatute  (^) :  though  in  a  cafe  in  which  the  declara- 
tion merely  ftated  that  they  were  yielded,  and  paid  within 
forty  years  next  before  the  ftatute,  fome  evidence  of  pay- 
ment was  required  (r).   And  though  a  layman  cannot 

r 

(/)  Vid.  Com.  Rep.  651.  {0)  Wyburd  ▼•   Tuck,  Gwlll. 

(ifi)    Kynaftoa    ▼.  Clarke,    5  iji?* 

T.  R.  265.  Qwill.  960.  {p)  Vid.  fupr.  ^23, 124* 

{n)  B^^.  N,  P.  iS8,  Biihopv.  (q)    MitcheU    r.    Walker,  5 

Chicheiler,  Gwill.   1316.    I  Bro.  T.  Rep.  260. 

Ch.  Rep.  161.       Peake'i  L.  of  (r)  Lord  Maasfield  v,  Oarke 

£7,412)413.  cited  i^fW.  264. 

4  prefcribe 
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f^jo 


Law  of  Titbesi 


cLx. 


prefcribe  in  a  mn  decimando ;  yet  i£  the  tidies  belong  to^ 
a  lay  impropriator,  and  the  land  in  queflion  has  been  con- 
ftaiitly  ploughed,  and  no  tithe  paid,  it  may  be  ground  for 
the  jury  to  |)refume  a  grant  by  him,  and  feverance  of  the 
land  from  the  rectory :  In  this  cafe,  therefore,  it  will  lie 
on  the  defendant  to  fhew  that  it  has  been  conflantly  be- 
fore ia  a  ftate  of  tillage  (/)• 

In  cafes  where  the  lands  are  difcharged  from  tithes  by 
a  modus,  the  evidence  will  be  of  the  fame  nature  as  in  all 
other  cafes  of  cuftom,  to  which  I  have  above  alluded  {/)* 
But  where  the  defendant  contends  that  the  lands  are 
wholly  exempt  from  tithes,  he  mufb  ihew  the  ground  of 
difcharge ;  for  the  m«e  drcnmltance  of  their  not  having 
been  before  charged  is  not  fuffident,  becaufe  a  layman 
cannot  fet  up  a  prefcription  de  non  decimando  without  de- 
ducing his  title  from  fome  ecclefiaftical  perfon ;  though 
he  may  fet  up  a  modus  without  any  fuch  aid  (ji) :  And 
evidence  of  a  modus  will  fupport  a  plea  of  nil  debet  to  an 
a£tion  of  debt  for  tithes  of  hay  and  corn  Qu). 

Where  the  exemption  from  tithes  is  claimed  of  lands 
belonging  to  the  monafteries  diflblved  by  the  ilatutes 
31  Henry  the  eighth,  c.  13.  and  3  a  Henry  the  eighth, 
c.  24,  fuch  lands  muft  be  fhewn  to  have  belonged  to  a 
religious  houfe  dilTolved  by  one  of  thofe  ilatutes ;  and  that 
while  in  the  pofieffion  of  fuch  houfe,  they  were  exempt 
from  tithes. 


(j)  Vid.  Com.  Rep:  648.    %        (»}  PedLe's  L.  of  £v.  414. 
Atk.  638.     5   T.    Rep.    264.        \v)  Chany  y.  Gaikad,  GwiO. 

Peake's  ]u.  of  £v.  414.  951, 

(/)  Supr.  1489 149* 


The 


i 
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The  mere  circumftance  of  lands  having  belonged  to  at 
monaftery  fo  diflblved  is  primd  facie  evidence,  that  they 
imm^morially  held  it  fo  difcharged,  unlefs  it  be  proved 
that  the  land  has  paid  tithe.  In  like  manner,  where  the 
exemption  is  claimed  on  the  ground  of  unity  of  poflefllon 
by  the  religious  houfe  of  the  parfonage  and  of  the  land, 
if  the  unity  be  proved,  and  the  time  of  the  union  cannot 
be  afcertained,  and  there  is  no  evidence  of  tithes  having 
been  paid,  the  prefumptbn  will  be  in  favour  of  its  ex- 
emption («;)• 

The  fad  of  lands  having  belonged  to  a  monaftery  i$ 
generally  proved  by  the  furvey  ,of  their  lands,  at  or  foon 
after  the  time  of  their  diiTolution,  or  by  fome  other  public 
documents,  moft  of  which  are  to  be  found  either  in  the 
Augmentation-ofSce,  or  Chapter-houfe.    s 

In  fuch  cafes  the  pope's  buU  of  exemption  may  be 
proved  by  the  bull  itfelf ;  or  by  an  exemplification  of  it 
tmder  the  bifhop's  feal,  and  proof  that  the  lands  in  queftion 
belonged  to  thofe,  who  are  mentioned  in  it  (x). 

To  prove  a  compofition  real,  the  deed  by  which  it  was 
entered  into  muft,  as  we  have  before  feen*(y),  be  proved, 
or  evidence  ihewn,  from  which  it  may  be  inferred,  that 
fuch  deed  did  once  exift* 

Books  of  account,  and  memoranda  of  a  preceding  rec* 
tor  or  vicar  relative  to. tithes,  are  conftantly  received  in 
evidence  to  fupport  the  demands  of  his  fucceflbrs  (z). 

(«F)Peake'8L*ofEv.4 '61417.        {%)    Lord    Araadel's     cafe, 

(»)   Peake't  L.  of   £▼.   89.  GwiU.  620.     12  Viii.   Abr,  255. 

414—417.  Vid.  Benfoa  v.  Olive,  pLf.  Legrofs  t,  LoTemore,  GwilL 

Gw31  701.     Bunb.  284*  529.     See  alfo  Gwill.  653.  Supi. 

(jf)    SupiN  221.  149*  ^ 

In 

s 
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la  like  manner,  as  we  have  feen  (z),  books  of  fomier 
leiTees  of  a  redory  contauiiDg  entries  of  the  receipt  of 
agifUaent  tithe  after  the  determination  of  their  leafes^ 
have  been,  admitted  to  fupportthe  claimof  the  impropriator 
to  that  fpecies  of  tithes ;  although  in  fuch  caGs  the  ad- 
miflibility  of  that  evidence  were  llrongly  controverted ; 
the  court  .holding,  that  the  cafe  of  the  parfon's  book  was 
not  the  only  exception  to  the  general  nilej  that  any  other 
cafe  £aJling  within  the  lame  principle  would  be  an  excep- 
tion ;  and  they  decided  that  principle  to  be  applicable  to  the 
,cafe  before  them  (d).  So  a  book  of  a  former  colledbr  of 
ancient  date  found  in  the  hands  of  his  fucceflbr  was  ad- 
mitted in  evidence,  even  though  the  hand-writing  of 
the  colleftor  could  not  be  proved  (i).  A  furvey  of  a 
religious  houfe,  taken  in  the  year  1563,  was  allowed 
good  evidence  to  prove  a  vicar's  right  to  finall  tithes  (/)• 
Copies  from  the  cathedral  churches  of  the  furveys  of 
crown  and  church  lands,  made  under  the  commiffions 
iflued  by  the  parliament  in  the  year  1647,  were  held  to  be 
admiilible  evidence,  the  originals  having  been  loft  in  the 
fire  of  London  (jT).  Evidence  of  the  perception  of  the 
tithe  of  hay,  and  of  fmall  tithes  by  the  vicar,  is  evidence 
of  a  prefcription,  which  fuppofes  an  endowment  (e).  And 
proof  of  one  fingle  inftance  within  thirty  years  of  a  com- 
pofition  with  the  vicar  for  agiftment  tithe  of  the  clofe,  in 
which  it  was  claimed,  was  held  fufficient  to  entitle  him  to 
the  fmall  tithes,  on  a  bill  filed  by  him  for  tithe  herbage, 
and  furze  (fj.    And  even  proof  of  the. payment,  and 

(«)  Supr.  I49»  Camb.  2  Gwill.  799.  i  ^yilf.  170. 

(a)     Illingvrorth    v,     Leigh,         {d)     Underbill     t,     Durham, 

lCrwi!l.  I$I5,  Gwill  542. 

[h)  Jones    V    Waller,    GwilL         {e)  Travis  v.  Oxton,    GwUl. 

847.  1066. 

(r)  T!ic  ▼ictr  of  Kellmgton  v.         (f)  Goole  v.  Jordan}   Gitill. 

IbftftcMT  Aid  Mows  of  Trio.  Coll.  648.  Buub;  144. 
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/ 
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receipt  of  a  bad  modus  is  evidence  of  a  title  to  tithes  in 
kind,  For  it  amounts  to  proof  of  payment  of  a  temporary 
compofitiou  in  lieu  of  the  tithes  demanded^  which  is  evi- 
dence of  enjoyment,  which  is  proof  of  an  endowment, 
which  confcquently  is  a  title  to  the  tithes  themfelves  (^), 
Where  no  endowment  appears,  yet  evidence,  which  will 
not  fupport  a  prefcription,  may  be  adduced  to  prove  an 
endowment :  for  endowments  of  vicarages  have  in  gene- 
ral, if  not  all  of  them,  been  made  within  time  of  legal  me- 
mory. Many  of  them  are  loft  j  and  can  be  proved  only 
by  ufage.  It  were  unreafonable  to  expeft  in  fuch  cafes 
proof  of  a  prefcriptive  right  (A). 

s 

On  a  bill  for  tithes,  and  a  modus  fet  up  by  the  anfwer, 
a  former  bill ,  by  the  redor  againft  an  occupier,  and  his 
anfwer  fetting  up  a  different  modus  were  offered  to 
be  read  in  evidence  ;  and  the  court  held  them  to  be  ad- 
miffible,  if  the  lands  could  be  identified  (/).  Depofitions 
taken  in  a  former  caufe  between  the  fame  parties,  in 
which  the  lame  queflion  was  in  iffue ;  were  admitted  to  be 
read  (k).  And  on  the  trial  of  an  iffue,  whether  the  vicar 
was  intitled  to  an  agiftment  tithe,  depofitions  in  a  fuit  by  a 
former  leffee,  and  an  occupier  were  offered  in  evidence 
without  producing  either  the  bill  or  anfwer:  It  was  objefted 
that  without  the  bill  and  anfwer,  or  proving  that  all  due 
diligence  had  been  ufed  to  difcover  them,  but  without 
effeft,  and  giving  collateral  proof  of  their  contents,  thefe 
depofitions  could  not  be  received ;  and  it  was  neceffary  to 
produce  the  bill  and  anfwer  in  order  that  it  might  be  feen 
who  the  parties  were,  arid  what  were  the  queftions  in  iffue 
between  them  j    becaufe  the  depofitions  themfelves  could 

{g)  Travis  v.  Oxton,  Gwill.  (/)  Afhby  v.  Power,  GvvilU 
1071-  1239. 

{h)  Jackfonv.  Walker,  GwilJ.  {Jd)  .Morgan  v,  Nevill,  Gwill. 
1231.  1046, 

T       •  be 


1*74  -^^^  of  fitbes^  th.  X^ 

be  evidence  only  between  the  fame  parties,  or  thofe  claim- 
ing under  them,  and  npon  the  fame  point;  that  it  was 
clecir  from  the  depofitions  tliemfelves,  that  the  vicar 
was  not  a  party  to  the  fuit,  becaufe  he  was- examined  as  a 
witnefs  •;  that  the  fuit  therefore  was,  as  to  him,  res  inter  alup 
a^a;  that  the  only  ground  on  which  it  could  be  contended 
they  might  be  admitted  wasywhereliearfay  orreputation  was: 
evidence  y  that  heariay  could  not  be  evidence  in  this  cafe, 
becaufe  it  wa»  to  prove  a  particular  h& ;  that  the  very  de- 
pofitions  themfelves were  confined  to  the  claim  of  agiftment 
tithe  in  a  particular  place,  and  did  not  2,ffe&  ta  fpeak 
of  the  general  coftom  of  the  parifh.  The  judge  was 
clearly  of  opinion,  that  they  were  inadmiflible,  and  ac- 
cordingly rejefted  them*  A  new  .trial  was  neverthelefs 
granted  by  the  court  of  exchequer,  on  the  exprefs  ground^ 
tliat  the  judge  was  miftaken  in  rejecting  the  abov^  evi- 
dence, and  upon  a  fecond  trial  <i  verditl  was  found 
for  the  impropriatrix  (/)• 

But  where  a  paifon  fifed  a  bill  agannft  fcverat  pariih- 
oiners,  and  they  fifed  a  crofs  bill  againfl  him,  and  ftated? 
the  depofitiok  of  a  witnefs  then  dead  in  a  former  caule 
Between  the  parfon,  and  anptlier  parifliioner  on  the  fame 
point,  the  court  would  not  permit  it  to  be  read,  though 
the  parfon  alleging  he  did  not  recolfefl:  its  eontents- 
Referred  to  it  in  hfe  anfwer  (;;/)*' 

A  verdict  between  a  parfon,  and  one  occupier  is  evi-* 
dence  upon  a  like  point  between  the  parfon,  and  ano- 
Aer  occupier,  though  k  was  objefted  that  this  was  rei^ 
inter  alius  ada  ;  but  the  (^ourt  faid,  that  iii  thefe  cafeS^^ 


(/)•  niingwitH     v;     Leigh,         (w)  Scott  v  AljgOod,.GwilL 
GwiU#  1^15.  1369. 

a  deci* 


Ch.  X.    Remedies  ffr  the  Recovery  t>f  Tithesy  l^c.      %'ji^ 

a  decifion  between  a  vicar  and  one  occupier  was  evi- 
dence m  a  cafe  between  the  vicar  and  another  occupier^ 
and  to  exclade  the  evidence  would  end  in  the  exclu« 
fion  of  nine-tenths  of  the  evidence  in  that  and  in  all 
fim3ar  cafes ;  but  diat  the  evidence  was,  at  the  fame  time, 
open  to  all  imputation  qf  fraud,  collufion,  or  tnilbdce  (n) ; 
and  a  verdift  not  proved  to  relate  to  the  fame  lands  (ball 
hot  be  received  as  evidence  (0). 

In  refped  to  a  terrier,  which  is  frequently  adduced  in 
evidence  in  cafes  of  this  nat\u*e,  it  is  an  inftrument  well 
known  in  the  law}  by  the  canons  it  is  diredied,  that 
■an  enquiry  ihall  be  frt>m  time  to  time  made  of  the 
temporal  rights  oH  the  clergyman  in  every  pariih, 
and  returned  into  the  regiftry  of  the  biihop,  the  proper 
gu^iurdian  of  thofe  rights,  for  his  information ;  that  return, 
which  generally  has  the  minifter's  fignature,  is  denomi- 
nated a  terrier,  and  derives  its  authenticity  from  being  ' 
found  in  the  proper  place  ;  that  place  is  the  bifhop's 
regifter  office  (^),  or  the  regiftry  of  the  archdeacon  of 
the  diocefe  (^)  ;  and  unlefs  it  come  from  one  of  thofe 
qoiarters,  it  caimot  be  admitted  as  evidence :  therefore,  it 
has  been  decided  that  a  paper  purporting  to  be  a  terrier 
found  in  the  charter  cheft  of  Trinity-college,  Cambridge, 
who  were  land-holders  in  the  pariih,  was  no  evidence  to 
difprove  a  modus  (r)4  But  as  againft  one  of  the  preben* 
daries  of  Litchfield,  a  terrier  fouitd  in  the  regiftry  of  the 
dean  and  chapter  of  Litchfield,  was  held  fufficient  evi« 

'  (if)  Travis  v.  Chaloner,  Gwill^     Gwilli  15931    tod  3  Burn.  EccL 

1238.  L.  379. 

(0)    Bcufon  V.  Olive,   Gwill.  {q)  Potts  v*   Durant,    GwilL 

702.  145^*     3  Anftr.  789. 

"     {p)  Atkins  V.  tiatton,  Gwill.  (r)  Gwill.  X406. 
1406.     2     Anftr.  386.     See  alfo 
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dence  (x) ;  for  though  in  general,  an  ancient  manufcript, 
the  aftual  execution  of  which  cannot  now  be  otherwife 

.  proved,  receives  authenticity  from  its  being  found  in  that 
place,  in  which  fuch  an  inftrument  ought  properly  to  be 

Mepofited  ;  yet  where  a  connection  can  be  eftabliflied  fo 
as  reafonably  to  account  for  the  cuflody  in  which  the 
inftruments  are  found,  the  courts  have  fomewhat  relaxed 
the  rule,  and  admitted  them  to  be  read,  though  not  com- 
ing from  exaftly  the  moft  proper  repofitory  ;  thus  in  that 
cafe  the  court  of  king's-bench  proceeded  on  the  ground 
of  the  connexion  between  the  terrier  and  the  cullody  in 
which  it  was  found,  and  a  ftrong  corroborating  circum- 
ftance  in  that  cafe  was,  that  the  terrier  was  found  annexed  to 
an  old  leafe  of  the  prebend  of  neariy  the  fame  date.  But 
when  the  cuftody  is  merely  private  and  unconneded  with 
the  fubjeft  matter,  the  courts  have  never  gone  the  length 
cf  admitting  fuch  papers  in  evidence.  Thus  an  inftrument, 
purporting  to  be  an  endowment  without  the  feal,  and 
another  purporting  to  be  an  infpeximus  thereof  under 
the  feal  of  the  biihop,  were  rejected  as  evidence,  inafmuch 
as  they  came  out  of  the  hands  of  a  private  perfon  wholly 
unconnected  with  the  matters  contained  in  them  (/). .  It 
has  alfo  been  held,  that  as  againft  the  parfcn,  a  terrier  is 
in  all  cafes  ftrong  evidence  ;  but  it  is  never  admitted  for 
him,  unlefs  it  be  figned  by  the  churchwardens,  and  in 
cafe  they  are  of  his  nomination  by  fome  of  the  fubftantial 
inhabitants  of  the  parifh  alfo  ;  and. in  the  cafe  of  a.  bill 
filei:!  by  a  vicar  againft  the  impropriatrix  of  a  redtory,  the 
principal  objeft  of  which  was  the  recovery  of  igiflment 
tithe,  in  fupport  of  the  claim,  feveral  terriers  were  pro- 
duced, fome  of  which  flated  the  vicar  to  have  all  fmall 


{s)  Miller  T.   Fofter,    Gwill.         (^)  Potts   v.  Durant,    GwiH. 
1406.  in  not.  Vid.  Peake's  L.  of    1450.     3  Anflr.  789.   . 
E.88.  '  ■ 
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jtithes  generally,  andothers  gave  himexprefsly,andin  terms, 
the  herbage  of  barren  cattle.  The  former  of  thefe  terriers 
vras  figned  by  the  churchwardens  only  :  And  it  was  ob- 
jefled  firft,  that  it  was  no  terrier  at  all,  becaufe  made  by 
the  churchwardens  only,  and  not  figned  by  the  vicar : 
that  the  minifter's  fignature  was  efTential  to  give  the'in- 
ftrument  the  charafter  of  a  terrier  >  that  where  it  wanted 
that  fignature,  the  court^  had  often  refufed  to  receive  it, 
though  it  came  from  the  minifter  himfelf :  adly,  that  eyea 
fuppofmg  it  to  be  a  proper  terrier,  yet  that  it  could  not  be 
admitted  in  evidence  in  that  caufe,  as  againft  the  redor, 
becaufe  not  figned  by  any  perfon  claiming  under,  or  on  the 
part  of  the  redor.  But  the  court  were  of  opinion,  that 
the  terrier  was  admiifible,  for  that  it  had  been  re,cognized 
in  the  charafter  of  a  terrier  by  the.fpiritual  court ;  tb^t  fuch 
imperfect  terrier  had  been  often  received  of  late  in  the 
court  of  exchequer  :  that  it  was  true  lord  C.  B.  Skynnqr 
had  once  rejefted  it,  but  that  he  had  afterwards  changed  his 
opinion,  and  fince  that  time  it  had  been  uniformly  re- 
ceived ;  that  the  terrier  in  queflion  was  figned  by  perfons 
Bot  only  in  no  refped  inters  ft ed  ;  but  whofe  duty  it  was 
frozen  their  official  fituation  to  fign  it,  and  that  the  want 
oi  the  vicar's  fignature  made  it  ftronjger  evidence  in  hip 
favour  («). 

On  the  trial  of  an  iffue  whether  the  defendant  by  him- 
felf or  his  agents  was  in  pofleffion  of  a  certain  number  of 
acres  of  glebe  lands  belonging  to  the  plaintiff,  as  redor 
of  certain  parifhes  therein  mentioned,  a  map  made  under 
the  diredions  of  the  lord  of  the  m^or  fpr  the  time  being, 
was  produced  by  the  defendant,'the  then  lord  of  the  manor, 
and  was  held  to  be  xmexceptioixable  evidence  as  againft 
him  (y\ 

(«#)    Illingworth     v.     Leigh,        <v)     Allott      v.^     Wilkinfon, 
jfiwiU.  1615.    See  Bull.  Ni.  Pri.    GwiU.  1585. 
248. 
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In  moft  cafes,  it  would  be  abfolutely  impoffible  after  a 
great  length  of  time  to  prove  the  execution  of  a  deed,  ofc 
even  the  hand«writing  of  die  parties.'  It  is  neceflary  that  a 
period  of  limitation  ihould  be  fixed,  otherwife  new 
queiHons  would  daily  anfe,  and  therefore  courts  of  juftice 

.  have  laid  it  down  as  a  rule,  that  a  deed  of  above  thirty 
years  {landing  requires  no  farther  proof  of  its  execution 

'  than  the  mere  produdion  of  it,  provided  the  poilef&on 
has  been  according  to  the  provifions  of  the  deedy 
»id  there  is  no  apparexit  erafure,  or  alteratbn  on  the  facei 
of  it  («;)* 

A  decree  made  between  the  fame  parties  on  the  iame 
point,  not  appealed  from,  but  figned  and  iorolled,  is  con-^ 
clufive ;  and  the  rule  is  foimded  on  ibund  policy,  which, 
requires,  that  the  decrees  of  courts  of  juftice  fkould  not 
be  repugnant  to  each  other  on  the  fame  point  of  right;  but 
a  decree  which  is  to  have  this  conchifive  eflFeft  muft  be. 
made  between  parties  who  have  a  competent  intereft  in  the, 
fubjeft  of  it :  therefore,  in  a  fuit  by  a  vicar  againft  occu- 
piers  for  an  account  of  all  fmaU  tithes,  a  decree  in  a  fuit 
inftituted  in  that  court  by  the  then  vicar,  in  the  reign  of  • 
Charles  the  firft^  declaring  the  plaintifiF  to  be  entitled  to  all 
fmall  tithes  under  the  endowment,  was  held  not  to  be  thus, 
conclufive ;  the  court  obferving,  that  the  fuit,  in  which  that 
decree  was  pronounced,  was  between  the  vicar  and  the  im- 
projMiator  who  was  the  patron  \  that  one  of  the  parties  had 
an  abfolute  right,  but  the  vicar  though  he  had  the  free- 
hold  of  the  vicarage  had  no  intereft  beyotid  his  own  in-' 
^  cumbency:  As  vicar  he  could  do  no  aS  to  bind  the 
interefts  of  his  fucceflprs  in  the  vicarage  j    Before  the 

(w).  Pcake's  L.  of    E-  109.     GwiU.702« 
BttLN.P«355,  25&     See  alfo  ^ 
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xeiliaining  ilatutes,  he  could  not  have  affeded  thofe  in- 
terefts  without  the  concurrence  of  the  ordinary,  as  well 
jas  of  the  patron  ;  that  reafon  and  policy  alike'  require 
that  the  ordinary  Ihould  .be  a  party  to  a  fuit,  the  end  of 
which  is  •  to  bind  and  conclude  thofe  interefts  which  the 
law  hath  appointed  him  to  watch  over  and  proted ;  and 
fthough  the  decree  which  was  fo  pronounced,  was  in  favour 
-of  the  vicar's  claim,  yet  if  there  were  not  parties  fufEdent 
lo  fuftain  the  fuit,  the  decree  pronounced  in  favour  of  the 
vicar  could  be  no  mcve  conclulive  than  if  it  ha4  been  to 
the  prejudice  of  his  claim ;  confidering  the  decree  in  this 
Jight  it  hst$  no  more  fon:e,  in  relped  to  the  fucceflbrs  of  the 
vicar  who  was  a  party  to  it,  than  a  decree  for  an  accounf 
,of  the  ti  Aes  {x). 

But  in  a  fuit  by  the  reftor  for  tithes;,  in  which  the  dfr 
fendants  infilled  that  the  laads  were  parcel  of  one  of  the 
greater  monalleries  diflblved  by  the  ftat.  3 1  Hen.  eighth, 
^  decree  was  offered  to  be  read  in  evidence,  in  which  the 
Jeffee  only,  and  not  the  iinpropriator,  was  %  party ;  an 
pbjeftion  was  taken  to  the  reading  of  it,  for  that  no  admifr 
fion  of  the  leffee  fliall  bind  him  who  has  the  inheritance, 
^d  who  was  no  party  to  the  decree  :  Lord  C.  B*  Monr 
fague,  and  baron  Price  were  of  opinion,  it  fliould  hie  per* 
mitted  to  be  read,  dating,  that  they  (hould  have  made  ao 
doubt  of  rpading  it,  if  the  leffee  had  prevailed,  and  there* 
fore  that  they  faw  no  reafon  why  it  flioyld  not  Ije  read,, 
fin^  he  did  not  prevail ;  but  baron  Page  was  of  opinion, 
it  ought  not  to  be  read,  which  it  feems  would  have  been 
the  mp^-e  correQ:  adjudication  (j|f),  Jt  is  generally  true^  that 


(x)  Carr  v.    HeatQO,    Gwiil.  ,      (j)  Bifliop  of  Lincoln  v.  Si|r 
1 2 j8,      "  Wfl!|,  Ellis,  GwilL  6»  2 .  Bunb.  i  |o. 
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a  decree  fhall  not  be  re»d,  if  it  do  not  rdate  to  the  fame 
lands  and  title  as  are  in  queftion  (a). 

The  king's  books  are  conclufive  evidence  of  the  value 
of  a  living :  Thus,  where  the  defendant  to  a  bill  for  tithes 
infifted,  that  the  plaintiff  had  taken  a  fecond  living'  above 
the  value  of  eight  pounds  a  year,  the  defendant  was  de- 
creed to  account ;  for  though  the  value  were,  in  reality 
above  eight  pounds  a  year,  yet  it  bang  under  that  value 
in  the  king's  books,  they  were  held  conclufive  (a).  But 
ancient  valuations  are  not  conclufive  evidence  of  the  value  ' 
ather  of  lands,  or  of  livings  (A). 

We  have  before  feen  that  mere  non-payment  of  tithes, " 
although  from  time  immemorial,  is  no  difcharge,  without 
ihewing  fome  fpecial  ground  of  exemption  (c).  But  in 
a  cafe,  in  which  the  plaintiff  relied  on  his  common  kw 
right  of  reftori  and  the  defendant  infilled,  that  the  lands 
he  occupied  were  formerly  part  of  lands  of  the  dilTolved 
monaftery  of  Shaftelbury,  and  exempt  by  prefcripfion, 
and  fliewed  the  reftor  not  in  the  perception  of  all  the 
tithes  ;  a  vicar  in  poffeHion  of  fome ;  tenants  of  the  fuit  of 
a  manor,  and  certain  demefncs  in  poffeffion  of  others  ;  and 
alfd  other  lands,  a  whole  floor,  paying  none  at  all ;  the 
court  held  the  inference  from  that  evidence  to  be,  that 
the  jeftor's  right  was  very  precarious,  and  tjiat  it  let  in 
every  reafonable  title  which  the  evidence  would  fupport. 
That  a  portion  might  exift  agiunfthim ;  _and  that  the  defen- 
dant deriving  title  to  exemption  from  fpiritual  perfons, 

{x,)    Benfon  v.   Wife,   GwiU.  Cro.  Cai.  456.  z   Lutw.  1305. 

701.  Bunb.  184.  17  Vin.  Ahr.  361. 

(a)  Stump  V.  Ayliffe,  GwiW.  (*)  Gn-ill.  S;;.  1340.  1547,  . 
536.  SeeI>y.J37.Cro,Eliz  853.        {<■)  Supr.  164. 
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might  apply  it  to'  prefcription  {d\  But  it  feems  that  fuch 
exemption  is  not  applicable  to  a  compofition  real,  or  other 
particular  title,  without  fome  fpecific  evidence  (^) ;  yet 
although  immemorial  non-payment  of  any  tithes  from  a 
diftriO:  cannot  r^fe  a  prefumption  of  an  exemption  by 
grant  from  a  lay  reftor,  yet  it  is  ftrong  evidence  to  ex- 
plain the  extent  of  the  grant  of  the  redory,  if  it  be  in  any 
degree  doubtful  (f). 

Payment  of  a  compofition  for  the  tithes  of  turnips, 
whether  pulled  or  eaten  off  the  ground,  where  neither 
party  confidered  it  as  an  agiftment  tithe,  was  held  to  be 
no  evidence  of  perception  of  that  fpecies  of  tithe  (^). 

Receipts  for  the  payment  of  tithes  not  figned  by  the 
receiver  of  the  tithes  himfelf,  but  merely  by  his  deputy,  have 
been  held  to  be  inadmiffible  evidence  (Z>) :  And  where  a 
modus  of  every  tenth  day's  cheefe  for  a  certain  period  of 
the  year,  in  lieu  of  tithe  of  milk,  was  infilled  on ;  proof  of 
the  delivery  of  a  cheefe  at  the  houfe  of  the  tithe-gatherer, 
but  not  to  himfelf,  was  not  admitted  as  evidence  to  prove 
perception  of  the  modus,  for  the  tithe-gatherer's  authority- 
is  perfonal ;  the  aft  of  any  other  perfon  not  authorized  by 
the  clergyman  csainot  bind  his  right  (/). 

Although  on  the  trial  of  an  iffue  directed  by  a  court  of 
equity  refpefting  a  modus,  the  evidence  on  the  defendant's 
part  proved  a  modus  to  extend  to  more  clofes  than  were 

(</)  Fryer  v.  Sims,  GwilL  1356.  {g)  Gwill.  1462. 

{e)  Ibid,  and  vid  Haywood  v.  {h)  Yate  v.  Leigh,  Gwill.  85r. 

Kicholls^  Gwill.  1 120.  (i)    Wake    ▼•    Rufs,    GwilL 

(/)  Lord  Petre  v.  BlencowcTi  1396.  1.  Anftr.  z^^. 
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dated  in  the  pleadings,  that  was  held  not  material,  and  the 
defendant  had  the  benefit  of  the  proof  (i). 

The  teftimony  of  perfons,  though  not  parties  to  the  fuit, 
yet  if  they  are  interefted  in  the  general  queftion,  fliall  be 
rejefted;.  a  rule  of  evidence,  to  which  I  have  above  allud- 
ed (ife).  Thus  to  prove  an  exemption  from  the  payment  of 
tithe  wood  within  the  weald  of  Kent,  all  thofe  of  what- 
ever condition  or  reputation^  who  either  as  owners  or 
farmers  were  entitled  to  any  woo4  there,  were  held  in- 
competent  witrieffes ;  for  the  cuftom  being  alleged  to  be 
general  through  the  whole  weald,  though  they  were  i>ot 
parties  to  the  ibit,  yet,  inafmuch  as  the  cuflom  concerned 
them  in  their  private  profit,  they  were  quafi  parties^  and 
their  teftimony  yt^  in  propria  caufd  (/).     On  the  fame 
principle,  in  the  cafe  of  a  modus  claimed  for  a  w^ole 
vill,  all  thofe  within  the  vill,  as  parties  in  intereft,  though 
not  to  the  aftion,  have  been  held  inadmiflible  {pi).    The 
cuftom  of  tithing  in  other  pariflies  than  that  in  queftion 
cannot  be  given  in  evidence  («)•     Whether  evidence  of 
a  general  right  can  be  applied  in  fupport  of  an  allegation 
of  a  partial  right  feems  doubtful ;  as  where  the  plaintiff^ 
in  a  bill  for  tithes  in  kind,  alleged  his  title  as  vicar  of  the 
parifh,  and  as  foch  entitled  by  endowment,  prefcription,^ 
ufage,  or  otherwife  to  the  tithes  in  queftion  in  the  town- 
fhips  of  G.  S.  and  L.  S.  and  the  tithable  places  thereof : 
In  fupport  of  this  allegation,  proof  was  offered  of  the 
payment  of  tithe  hay  in  all  other  parts  of  the  parijh ; 
namely,  in  kind,  where  no  tilth  penny,  and  a  tilth  penny„ 

(i)  Taylor  v,  WMfcr,  Gwill.     Denton,  GwiU.  jdo. 
^99.  Bunb.  267.  (m)  Ibid. 

(i)  Siipr.  149.  (fl)  Erflcine  v.  Ruflk,  Gwilk 

(/)  Earlof  Clannckardv.  Lady    961  • 

r 
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where  none  in  kind :  But  it  i^^as  p^jeded  that  this  proof 
was  not  admilfible  in  fupport  of  this  allegation,  for  that, 
it  was  evidence  of  a  general  right  throughout  the  pa- 
riih  ;  whereas  the  allegation  was  of  a  different  right ;  that 
is,  a  portion  of  the  tithes  in  the  townships  named,  and  that 
the  defendants  might  by  fuch  means  be  xnifled  into  a 
defence  againft  a  title  very  different  from  the  title  al-* 
leged  by  the  plaintiff :  But  the  court,  without  difpofing 
of  this  obje£Uon,  gave  judgment  in  favour  of  the  plaintiff, 
there  bdng  other  evidence  in  the  cau%  fufEgient  to  fup« 
port  his  claim  (0), 

IV.  In  refpeft  to  the  cofts  of  fuits  for  fithes,  it  is  a  fettled 
rule,  that  in  a  bill  of  experiment,  if  the  plaintiff  £ul, 
|ie  (hall  pay  cofts  (^p).  So,  if  the  plaintiff  file  two  'bills 
againft  two  perfons,  where  the  queftion  might  have  been 
decided  upon  one  bill,  and  does  not  fucceed,  both  bills 
fliall  be  difmiffed  with  cofts  (q\ ' 

If  to  a  bill  for  tithes,  the  defendant  in  his  anfwer  infift  * 
upon  a  tender  before  the  commencement  of  the  fuit,  if,  on 
the  caufe  proceeding  to  a  hearing,  the  defendant  is  unable 
to  furcharge  the  complainant,  the  court  will  decree  the 
defendant  to  pay  the  fum  tendered,  and  difmifs  the  bill 
with  cofts  (r\ 

But,  if  the  fum  due  exceed  the  fum  tendered,  the  cofts 
fliall  be  paid  by  the  defendant  (/). 

(a)  Travis  T.  Chaloner,  Gwill.  1123. 
1237.  (r)     Hawkins    v,     Harknefs, 

kp)  ^n^^ ^*  Sims,  Gwin.  1356.  Gwill.  868. 
vid.  Strutt  V.  Baker,  ibid,  1430.         (j)  Wornil  v.  Nichols,  Gwill. 

2  Vcf.  jun.  625.  1302. 

(^)  Calcy  V,  WUliamfon,  Gwill » 
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In  a  cafe  in  which  the  defendant  tendered  five  pounds  to 
the  plaintiff,  defiring  him  to  take  his  tithes  out  of  the 
money,  the  court  declared  this  to  be  no  good  tender  (/). 
Where  the  plaintiff  fubmitted  to  a  demurrer,  and  then 
amended  his  bill,  but,  before  theamendment,  thedefaadant 
tendered  the  tithes,  the  court  decreed  the  money  tendered, 
but  made  the  plaintiff  pay  the  cofts  of  fuit  (u}.  On  a  bill 
for  tithes,  the  defendant  having  anfwered*  and  admitted 
the  plaintiff's  right  to  tithes,  and  dated  what  he  alleges  to 
be  due  from  him^  may  move,  as  of  courfe,  that  the  plain^ 
tiff  may  accept  what  is  fo  due,  with  cofts  to  that  time,  or 
proceed  at  the  peril  of  cofts ;  the  motion  does  not  re- 
quire notice,  the  anfwer  is  fuf&dent  to  fupport  it,  but  the 
order,  when  made^  muft  be  ferved  (y) :  But  a  defendant 
cannot  xn'^efucb  motion  till  the  anfwer  be  filed,  for  till 
the  anfwer  and  difcovery  be  made  upon  it,  the  defendant 
.has  no  means  of  knowing  whether  the  fum  tendered  be 
the  whole,  or  not,  noriyhether  he  ought  to  accept  the 
money  paid  in  (w).  If  the  def(^ndant  admit  the  right  to 
fome  part  of  the  tithes  claimed,  and  refift  the  demand  for 
another  part,  he  will  not  be  permitted  to  pay  into  court  the 
value  of  what  he  admits,  unlefs  on  (he  paym^t  of  th^ 
whole  cofts  then  incurred  (a;). 

» 

As  to  part  of  a  demand  for  tithes,  the  defendant  by  his 
anfwer  tendered  ten  pounds,  with  cofts  to  the  time  of  the 
anfwer ;  at  the  hearing,  the  court  decreed  a  trial  at  law 
as  to  the  other  part,  and  reserved  further  directions :  after 
the  trial,  the  court  difmiffed  the  whole  bill,  except  as  to 

(/)  Dr«k«  V  Brooking,  Gwill,  1422.  See  Gwill.  618  and  626. 

594.  vid.  Rumney  v.  Willis,  Ibid.  {w)  Hull  v.  Matthews,  GwilL 

775*  1422.  2  Anft.  444. 

(u)  Henning  v.  WiUis,  Gwill.  (*)  WorraU  v.  Miller,  GwiH. 

899.  1436.  3  Anil.  632, 
i     (v)  Parker  v.  Turner,  GwilL 

the 


Ch;  X:    Remedies  for  the  Recovery  of  Tithes^  &fr.      a^s 

the  ten  pounds',  which  they  decreed  the  defendant  to  pay 
whh  coftstothetimeof  the  anfwer  inclufive,  and  no  fkrther; 
and  that  from  the  time  of  the  tender,  the  plaintiff  fhould 
pay  to  the  defendant  the  fubfequent  cofts  of  fuit ;  which 
fubfequent  cofts  were  to  be  allowed  to,  and  deduded  by, 
the  defendant  out  of  the  cofts  which  fliould  be  taxed  and 
'allowed  the  plaintiff,  fo  far  as  the  fame  would  extend,  and 
the  refidue  of  the  defendant's  cofts  were  to  be  paid 
by  the  plaintiff  ()f). 

On  a  bill,  to  eftablilh  a  modus,  if  the  defendant  de- 
cline  an  iffue,  the  modus  (hall  be  eftablilhed,  and  the 
plaintiff  fhall  pay  the  defendant  the  cofts  of  the  fuit.  And 
as  to  moduffes,  which  are  tried  on  iffues,  and  found  againft 
the  parfon,  they  fliall  be  efbiblifhed  without  cofts  (z)  ; 
the  fuit  in  equity  is  merely  for  the  fecurity  of  the  plain^ 
tiff,  and  to  prevent  any  farther  impeachment  of  hi$ 
right  to  an  exemption  of  payment  of  tithes  in  fpecie,  and 
is  analogous  to  the  cafe  of  a  bill  brought  to  perpetuate  the 
teftimony^  of  wimeffes,  in  which  cofts  are  never  given 
againft  the  defendant ;  but,  in  cafe  the  modus  be  efta- 
blifhed,  the  defendant  fhall  pay  coils  to  the  plaintiff  in 
refpefli  to  the  proceedings  at  law  (a). 

The  defendant  having  infifted  on  a  modus  in  his  an- 
fwer, moved  for  leave  to  pay  up  the  arrears  of  the  modus, 
with  cofts  of  the  fuit  up  to  that  time,  and  the  plaintiff  to 
proceed  farther  at  his  peril ;  the  application  was  refufed 
on  the  ground  that  fuch  a  tender  is  never  allowed,  except 
where  the  defendant  offers  to  pay  the  thing  demanded  ; 

^  (jr)  Mafon  v.  WatfpD,  Gwill.  ftoo»  Ibid.  ip48.  Bemers  v.,  Hilf 

6ii.  let.  Ibid.  871. 

(«)  Anderton  v.  Davies,  Gwill.  (j)  Clifton  v.  Orchard,  Gwill, 

1268.    See  alfo  Cleevcs  v.  Kny-  746.  i  Atk.  610.  * 
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that  is,  the  value  of  the  tithes  themfelves,  and  not  where 
he  tenders  a  lefs  fum  to  make  good  the  bar  he  fets  up 
againfl  the  demand.  The  courts  however,  then  faid,  that 
they  would  confider  the  offer  afterwards  in  the  coltsj 
if  the  plaintiff  (houTd  proceed.  He  did  proceed ;  had  an 
ilTue  direded.  and  abandoned  it.  The  modus  was  there- 
fore  taken  pro  confejfoj  and  the  cofts  to  the  time  of  the 
fonder  offer  were  directed  to  be  paid  by  the  defendant^ 
/ince  that  time  by  the  plaintiff^  without  oj^pofifion  (b). 

.  V.  A  fumtnary  method  of  recovering  fmall  tithes,  undei' 
the  value  of  fprty  fhillings,  is  given  by  ftatute  y  and  8 
Will,  the  third,  c.  6.  by  complaint  to  two  juftices  of  the 
j^eaice :  And  by  another  ftatute  of  the  fame  year^the  fame, 
remedy  is  extended  to  all  tithes  withheld  by  quakers  under 
the  value  of  ten  pounds* 

.   By  the  former  of  thefe  ftatutes,  7  and  8  Willi  third, 
c.  6?^  (§  I.)  all  perfons  are  enjoined  to  fet  out  and  pay 
their  (mall  tithes,  and  compolitions,  and  agreements  for 
the  fame,  with  all  offerings  to  the  redors,  vicars,  and  other- 
peribns  to  whom  they  are  due, .  according  to  the  rights, 
cuftoms,  and  prefcriptions  commonly  ufed  within  the  re* 
fpeftive  parifhes ;  and  where  fuch  tithes,  offerings,  or  com-* 
pofitions  do  not  amount  to  above  the  yearly  value  of  forty 
(hillings  from  any  perfon,  then^  if  he  fhall  fubtraft  or*, 
withdraw^  or  any  way  fail  in  the  true  payment  of  them  hf 
&e  fpace  of  twenty  days,  at  moil,  after  demand  thereof^  . 
the  perfon  to  whom  they  fhall  be  due  may  make  his  com-^  • 
plaint  in  writing  to  tu(o  or  more  juftices  of  the  peace 
within  the  county  or  place  where  the  fame  fhall  grow  due, 
nettha"  of  whom  fhall  be  the  patron  of  the  church  or 


(b)  Dean  and  Chapter  of  Brif-     i  Anftr.  271  j 
tol  V  Donnefthorpc,  Gwill.  ij^fi. 


1^  j^fX*^   -^wT^fc^/ 
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chapel  whence  the  tithes  arife,  nor  any  way  interefted  in 
fuch  tithes,  offermgs,  or  coAipofition ;  and  it  is  (§  2.)  fur- 
ther  enafted,  that  the  juftices  on  fuch  complaint  fliall  fum- 
mon  by  rctlfonable  warning  under  their  hands  and  feals, 
every  perfon  againft  whom  any  fuch  complaint  fhall  be 
made  ;  and  after  his  appearance  or  default^  the  fummons 
being  proved  on  oath  before  the  juftices,  they,  or  any  two 
or  more  of  theijx,  fh^ll  proceed  to  hear  and  determine,  and 
{hail,  upon  fufficient proof,  in  writing,  under  their  hands 
and  feals,  adjudge  the  cafe,  and  give  fuch  reafonable  al- 
lowance and  coinpenfation  for  fudh  tithes,  offerings,  and 
compofition,  as  they  fliall  judge  to  be  reafonable,  and  alfo 
Itich  cofts  and  charges  not  exceeding  ten  ibijiings,  as  upDn 
the  merits  ofc<he  caufe  Ihall  appear  juft ;  (§  3)  and  if  iny 
perfon  fliall  refufe  or  negleft,  by  the  fpace  often  days  after 
notice  given,  to  pay  the  money  adjudged,  the  conftables 
and  church-wardens  of  the  parifli,  or  one  of  them,  fliall,  by 
warrant  under  the  hands  and  feals  of  the  juftices,  diftrain 
his  goods  and  chattels,  and  after  detaining  them  by  the 
fpace  of  three  days,  in  cafe  the  fum  adjudged  with  reafon* 
able  charges  of  the  diftrefs,  be  not  tendered  or  paid  by  the 
partv,  fliall  make  public  fale  of  the  goods  diftrained,  and 
pay  to  the  party  complaining  the  fum  fo  adjudged,  re- 
taining te  themfelves  fuch  reafonable  charges  of  diflrefe 
as  the  juftices  fliall  think  fit,  and  (§  4-)  rendering  the- 
overplus,  if  any,  to  the  owner ;  and  the   (§6.)  juftices 
are  exprefsly  empowered  to  adminifter  oaths  to  the  wit- 
nelTes  :  But  no  fuch  cqmplaint  fliall  be  heard  and  deter- 
mined  by  the  juftices,  which  fliall  not  be  made  wthin 
two  years  next  after  the  time  when  the  tithes,  offerings, 
and  compofitions  become  due    (§  y.),  and  an  appeal  is 
thereby  given  to  the  next  general  quarter-feflions ;  and  pa 
the  judgment  being  confirmed,  the  juftices  are  to  give 
reafonable  cofts  agamft  the  appellant,  to  be  levied  by 
diftrefs,  and  no  proceedings  or  judgment,  bad  by  virtue 
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of  that  aci,  (hall  be  removed  by  writ  of  certiorari y  unlefs 
the  title  to  fuch  tithes  and  offerings  fhall  be  in  queftion ; 
(§  9)  and  every  perfon  obtaining  judgment,  or  againfl 
whom  judgment  Ihall  be  obtained  by  virtue  of  that  a6t, 
Ihall  procure  it  to  be  inrolled  at  the  next  general  quar- 
ter-feflions  for  the  county  or  place ;  and  the  clerk  of  the 
peace  is  required,  upon  tender  thereof,  to  inrol  the  fame, 
the  fee  not  to  exceed  one  fhilling ;  and  the  judgment  fo 
inrolled,  and  fatisfaOion  made  by  paying  the  fum  ad 
fudged,  Ihall  be  a  good  bar  againft  the  refkors,  vicars, 
and  other  perfons,  from  any  other  remedy  for  fuch  fmall 
tithes,  oflferings,  or  compofitions,  for  which  fuch  judg- 
ment was  obtained  ;  (§  12.)  and  the  juftices  may  give 
cofls  not  exceeding  ten  (hillings  to  the  party  profecuted, 
if  they  ftiall  find  the  complaint  to  be  falfe  anci  vexatious, 
to  be  levied  in  the  manner  before  defcribed ;  (§  14O  and 
it  is  thereby  provided,  that  any  clerk,  or  other  perfon, 
who  Ihall  begin  any  fuit  for  recovery  of  fmall  tithes,  or 
gfferings,  not  exceeding  the  value  of  forty  (hillings, 
in  the  exchequer,  or  in  any  of  the  ecclefiaftical  courts,, 
fliall  have  no  benefit  by  that  aft  for  the  matter  for  which 
he  fhall  have  fo  fued ;  (§5.)  and  that  the  aft  fhall 
not  extend  to  the  city  of  London,  nor  to  any  other  city 
or  town  corporate  where  fuch  tithes  or  offerings  are  fet- 
tled by  any  aft  of  parliament  in  that  cafe  particularly  made  j 
and  that  where  any  perfon,  againft  whom  fuch  complaint 
fhall  be  made,  fhall  before  the  juftices  infift  on  any  pre- 
fcription,  compofition,  or  modus  decimandiy  agreement  or 
title,  by  which  he  ought  to  be  freed  from  the  payment  of 
fuch  tithes,  or  other  dues  in  queflion,  and  deliver  the 
famejn  writing  to  the  juftices  fubfcribed  by  him,  and 
ihall  give  to  the  party  complaining  fecurity  to  the  fatis- 
faftion  of  the  juftices,  to  pay  all  fuch  cofts  and  da- 
mages as  upon  a  trial  at  law  fhall  be  given  againft  him^ 
in  cafe  fuch  prefcription,  compofition,  or  modus  deciniandi^ 
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fliafl  not  upon  fuch  trial  be  allowed,  then  that  the  juftices 
Ihall  forbear  to  give  judgnlent  in  the  matter,  and  the 
Complainant  may  profecute  his  complaint  in  any  *  other 
court  where  he  might  have  fued  before  the  making  of 
that  aa.   (§  8.) 

By  the  ftatute  7  and  8  Wm.  third,  c.  ^4.  fecondly  above 
mentioned,  it  is  enafted,  that  where  any  quaker  fhall  refufe 
to  pay,  or  compound  for  his  great  or  fmall  tithes,  or  to  pay 
church  rates,  the  two  next  juftices  of  the  peace  of  the  fame 
county,  other  than  fuch  juftice   as  is  the  patron  of  the 
church,  or  interefted  in  the  tithes,  may  on  complaint  of  any 
parfon,  vicar,  farmer,  or  proprietor  of  tithes,  or  church- 
warden who  ought  have  or  coUeft  the  fame,   by  warrant 
under  their  hands  and  feals,  convene  fuch  quaker  and  exar 
mine  by  oath,  or  otherwife,  the  truth  of  the  complaint,  and 
afcertain  the  fum  due,  and  by  order  under  their  hands  and 
feals  dire£l  the  payment  thor  .:of,  provided  the  fum  ordered 
'do  not  exceed  ten  pounds,  and  o:i  refufal  of  payment  any 
one  o^  fuch  juftices  may  by  warrant  under  his  hand  and  feal 
levy  the  money  by  diftrefs  and  fale,  rendering  the  furplus, 
dedufting  the  charges  cf  diftraining;  and  an  appeal  is  there- 
by given  to  the  next  general  quarter   feffions  from  fuch 
judgment,  with  power  of  giving  Cofts  to  be  levied  by  diftrefs 
and  fale;  and  the  judgment  (hall  not  be  removed  or  fuper- 
feded  by  writ  of  certiorari^  or  other  writ,  unlefs  the  title 
fliaJl  be  in  queftion ;  provided  that  in  cafe- of  fuch  appeai 
no  warrant  of  diftrefs  fliall  be  granted  till  the  appeal  be 
determined. 


Thefe  ftatutes  relate  only  to  tithes,  ^nd  church  rates^ 
and  were  merely  temporary.   Bat  by  ftatute  t  Geo.  firft, 
flat.  2.  c,  6.  they  are  made  perpetual,  and  extended  to' 
any  tithes,  or  rates,  or  any  cuftomary  or  other  rights, 
dues,  or  payments  belonging  to  any  church  or  chapel, 
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which  <^  right  by  law  and  cuftom  ought  to  be  paid  for  the 
ftipend  or  maintenance  of  any  miinfter,  or  cctrate  offid-^ 
ating  in  any  church  or  chapel,  and  the  a£t  direffcs,  that 
the  proceedings  (hall  not  be  removed  into  any  other 
court,  unfefs  the  title  ihall  be 'in  queflion. 

The  writ  of  iertiorarr  having  iflbed  to  remove  an  order 
of  juitices  made  againfl  a  qo^er,  under  the  above  men*^ 
tioned  (tatute  i  Geo*  i«  flat.  2,  granted  on  a  pofithre,  but 
general  affidavit,  that  the  defendant  controverted  the  title 
to  the  tithes  before  the  juflices,  and  that  the  tkle  to  them 
was  really  in  queftion,  the  writ  was  fuperfeded— -^^y 
improvide  emanavit ;  the  return  taken  off  the  fUe,  and  the 
order  remanded,  upon  its  appearing  that  this  allegation 
and  a0ertion  had  no  other  foundation  than  the  general 
fcruples  of  the  defendant  to  pay  demands  of  this  nature^ 
the  court  holding  that  the  a£t  was  made  in  favour  to, 
zs^A  for  the  eafe  and  benefit  of  quakers,  and  to  fave  tliem 
from  troublefome  and  expenfive  profecutions  j  but  that 
it  never  meaiit  that  a  mere  fcruple  of  theirs^  or  an  obfti* 
nate  withholding  of  the  tithes  (bould  be  any  hindrance 
to  the  matter  being  determined  by  the  juftices  of  the 
peace.-  This  would  have  frullrated  the  very  intention  of 
the  ad,  which  meant  to  give  this  jurifdidtion  to  juftices 
in  that  very  cafe,  where  the  legal  right  and  title  to  them 
fliould  not  be  in  difpute  between  the  parties  (jc)* 

Laftly,  in  regard  to  the  remedies  for  the  recovery  of 
tithes  in  London  ^  they  are  not  reftri£bed  to  fuch  as  are 
aflbrded  by  the  decree  and  ftat,-  of  Henry  the  eighths 

It  is  clearly  fettled,  that  tBe  particular  jurUUidUoa 
created  by  the  decree  and  ftatute,  has  not  deprived  (Courts 
of  equity  bf  the  ancient  jurifdi^oa,.  which  they  exercifed 


(<>  TJi^  Kiag  V.  WakcEeld,  Gwill.  8«4.  Burr.  Rep.  48^ 
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on  this  fubjed ;  dierelbrefuits  for  tithes  in  London  may  ftil} 
be  fuftained  in  the  courts  of  chancery,  and  the  exchequer : 
This  point  is  eftabliihed  by  a  long  train  of  authorities^  and 
upon  a  very  found  principle ;  an  aft  of  parliament  creating 
a  fecial  jurifdidion  never  oufts  the  jurifdi£tion  of  Weft- 
minfter-hali  without  a  fpecial  provifion  to  that  eSeGt ;  there 
is  no  y^ftige  of  an  authority  to  the  contrary ;  the  lord 
mayor  is  incapable  of  exercifmg  a  jurifdi£)ion  with  regard 
to  fraudulent  leafes.  Before  the  ftatute  of  Henry  the 
eighth^  tithes  in  London  flood  upon  the  fame  footing  as 
other  matters  of  eccleiiafldcal  cognizance;  but  antece- 
dently to  that  ftatute  courts  of  equity  poffeffed  jurifdiftion 
on  the  fubjeft,  and  very  beneficially,  begayfe  the  fpiritual 
court  in  many  inftances  is  incapable  of  applying  an  effec^ 
tual  remedy  ;  if  accounts  ve  neceffary,  recourfe  muft  be 
had  to  equity ;  or  in  cafes  of  fraud,  if  the  profecution  of 
the  right  depend  on  matters  of  difcovery  (d). 

It  moreover  appears,  that  the  decree  and  flatute  juft  re-, 
ferred  to  has  not  deprived  the  ccclefiaftical  court  of  its  ju- 
rifdiction  with  refpect  to  tithes  in  the  city  of  London  ;  for, 
though  in  the  cafe  of  Skidmore  and  Eire  above  cited,  one 
point  refplved  was,  that  a  parfon  of  a  pariih  in  London 
could  not  fue  for  t|ie  tithes  in  the  ecclefiaftical  court  j 
for  that  the  act  and  decree,  that  raifed  and  gaye  this  kind 
pf  tithes,  did  limit  and  appoint  how,  and  before  whgm  the 
fame  fliould  be  fued  for,  and  did  appoint  new  and  fpecial 
judges  to  hear  and  detenQine  the  fame  j  and  in  that  cafe  it 
was  awarded,  that  the  prohibition  fhould  ftand  (e) ;  yet 

lord  Loughborough  C.  in  the  courfe  of  his  argument,  in  the 
cafe  of  the  warden  and  minor  canons  of  St.  Paul's,  ex- 

(j)  The  warden  and  minor  ca-    authorities  there  cited, 
nonsof  St.  Paul  V.  Cricket,  GwiU.        (e)  Skidmore  v.  Erie,  2  Jnft. 
14*5,  2  Vcf.  jun.  563.  and  the    660, 
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which  of  right  by  law  and  cuftom  ought  to  be  paid  for  the 
ftipend  or  maintenance  of  any  miinfter,  or  corate  offici-^ 
ating  in  any  church  or  chapel,  and  the  a&  dire£ks,  that 
the  proceedings  (hall  not  be  removed  into  any  other 
court,  unfefs  the  title  ihall  be 'in  queflion. 

The  writ  of  seriiorarr  having  iflbed  to  remore  an  order 
of  juftices  made  againft  a  qo^er,  under  the  above  men*^ 
tioned  (tatute  i  Geo*  i.  flat.  2,  granted  on  a  pofitive,  but 
general  affidavit,  that  the  defendant  cootroTerted  the  title 
to  the  tithes  before  the  jufUces,  and  that  the  title  to  them 
was  really  in  queftion,  the  writ  was  fuperfeded— yw/V? 
improvide  enianavit ;  the  return  taken  off  the  fije,  and  the 
order  remanded,  upfon  its  appearing  that  this  allegation 
and  aOertion  had  no  other  £9undation  than  the  general 
fcruples  of  the  defendant  to  pay  demands  of  this  nature^ 
the  court  holding  that  the  a&  was  made  in  favour  to^^ 
zs^A  for  the  eafe  and  benefit  of  quakers,  and  to  fave  them 
from  troublefome  and  expenfive  profecutions ;  bi>t  that 
it  never  meaiit  that  a  mere  fcruple  of  theirs^  or  an  obfti- 
nate  withholding  of  the  tithes  ihould  be  any  hindrance 
to  the  matter  being  determined  by  the  juftices  of  the 
peace.-  This  would  have  fruftrated  the  very  intention  of 
the  ad,  which  meant  to  givie  this  jurifdidtion  to  juftices 
iH  that  very  cafe,  where  the  legal  right  and  title  to  them 
Ihould  not  be  in  difpute  between  the  parties  (jc)^ 

Laftly,  m  regard  to  the  i*emedies  for  the  recovery  of 
tithes  in  London  ^  they  are  not  refhi&ed  to  fuch  as  are 
afforded  by  the  decree  and  ftat,-  of  Henry  the  eighths 

It  is  clearly  fettled,  that  tBe  particular  jurifdifUoft 
created  by  the  decree  and  ftatute,  has  not  deprived  (Courts 
of  equity  bf  the  ancient  jurifdi^oa,.  which  they  exercifed 

{il  TJi^  King  V.  WakcEeld, Gwill.  W4.  Burr.  Rep.  48J. 
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on  this  fubje£l ;  Aerefbrefuks  for  tithes  in  London  may  ftil} 
be  fuftained  in  the  courts  of  chancery,  and  the  exchequer : 
This  point  is  eftabliihed  by  a  long  train  of  authorities^  and 
upon  a  very  found  principle ;  an  a£t  of  parliaunent  creating 
a  fecial  jurifdidion  never  oufts  the  jurifdiftion  of  Weft- 
minfter-hall  without  a  fpecial  provifion  to  that  effed ;  there 
is  no  v^ftige  of  an  authority  to  the  contrary ;  the  lord 
mayor  is  incapable  of  exerdfing  a  jurifdidJion  with  regard 
to  fraudulent  leafes.  Before  the  (tatute  of  Henry  the 
eighth,  tithes  in  London  ftood  upon  the  f^me  footing  as 
other  matters  of  eccleiiafldcal  cognizance;  but  antece- 
dently to  that  flatute  courts  of  equity  poffeffed  jurifdiftion. 
on  the  fubjeft,  and  very  beneficially,  begai^fe  the  fpiritual 
court  in  many  inftances  is  incapable  of  applying  an  effecr 
tual  remedy  ;  if  accounts  ve  neceffary ,  recourfe  mujft  be 
had  to  equity;  or  in  cafes  of  fraud,  if  the  profecution  of 
the  right  depend  on  matters  of  difcovery  (d). 


It  moreover  appears,  that  the  decree  and  ftatute  juft  re^ 
ferred  to  has  not  deprived  the  ecclefiaftical  court  of  its  ju- 
rifdiction  with  refpect  to  tithes  in  the  city  of  London ;  for, 
though  in  the  cafe  of  Sjkidmore  and  Eire  above  cited,  one 
point  refplved  was,  that  a  parfon  of  a  pariih  in  London 
could  not  fue  for  t|ie  tithes  in  the  ecclefiaftical  co^rt  j 
for  that  the  act  and  decree,  that  raifed  and  gave  this  kind 
pf  tithes,  did  limit  and  appoint  hoWj  and  before  whpm  the 
fame  fliould  be  fued  for,  and  did  appoint  new  and  fpecial 
judges  to  hear  and  detenQine  the  f^me ;  and  in  that  cafe  it 
was  awarded,  that  the  prohibition  Ihould  ftand  (^);  yet 

lord  Loughborough  C.  in  the  courfe  of  his  argument,  in  th^ 
cafe  of  the  warden  and  minor  canons  of  St.  Paurs,  ex- 

{^/)  The  warden  and  minor  ca-    authorities  there  cited « 
nons  of  St.  Paul  V.  Cricket,  Gwill.         {e^  Skidn^or^  v.  Srie^  2  ][nft. 
14*5.  2  Vcf.  jun.  563.  and  the    660. 
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preffed  his  opinion  that  the  cafe  of  Skidmore  and  Eirie 
was  an  unhandfome  ftruggle  for  jurif diction,  and  that  the 
prohibition  was  carried  farther  than  in  jufl  reafon  it  ought. 
But  his  lordfliip  at  the  fame  time  obferved,  that  he  could 
fcarcely  figure  a  cafe  in  which  the  ecclefiaftical  court  would 
be  able  to  execute  its  own  jurifdiftion,  for  it  mufl  run 
into  cuftomary  payments  (/). 

« 

By  the  ftatute  22  and  23  Car.  fecond^  c.  15.  paffed 
for  the  better  maintenance  of  the  clergy  of  London  in 
the  pariflies  burnt  by  the  fire,  the  funis  of  money  which 
have  been  duly  according  to  the  directions  of  the  act, 
affefled  upon  the  feveral  houfcs,  and  other  buildings 
within  the  parifhes  mentioned  in  the  act,  are  become  fixed 
and  real  charges  upon  the  houfes,  and  buildings^  on  which 
they  were  fo  affefled,  fo  that  the  arrears,  which  ought  to 
have  been  paid  by  the  former  occupiers,  or  wliioh  becaine 
due  when  the  houfcs  flood  empty,  may  be  levied  by  dif- 
trefs  and  fiile  of  the  goods  of  the  prcfent  occupiers  (^). . 

If  the  lord  mayor  do  wrong  in  refufing  his  war- 
rant of  diftrcfs  for  levying  funis  of  money  on  the  in- 
habitants who  deny  the  minifter  his  afleffment  made  in 
the  year  168 1,  under  the  aforefaid  act  of  parliament  of 
22  and  23  Car.  fecond,  the  court  of  chancery,  upon  pe- 
tition, has  jurifdiction  to  iffue  its  wjn-rant  for  levying  the 
fums  affeffcd  (Jj). 

For  the  (Upends  of  the  miniflers  of  the  fifty  new  churches 
provifion  is  made  by  feveral  afts  of  parliament,  to  be 
jraifed  from  the  duties  on  coals^ 

There  are,  moreover,  feveral  particular  ftatutes  rela- 
tive, to  particular  churches  in  London  and  other  places, 

(/)  The  warden  and  minor  ca-         {g)  Ex  parte  Cro^LaJI,  Gwill. 
nons   cf  St,   Paul's   v,   Crlclvet,     812.   3  Atk.  6  9. 
Gwiil.  i^^^    2  Vef.  jun.  563.  {h)  Ibid. 
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No.    I; 

A  catalogue"  of  MONASTERIES  of  the  yearly 
Value  of  Two  Hundred  Pounds,  or  upwards,  diflblved 
by  the  Statute  of  31  Hen.  Eighth,  and  by  fuch  Means 
capable  of  being  difcharged  of  Tithes.  In  which  are 
the  following  Abbreviations  :  A.  Abbey  ;  P.  Priory ; 
C.  Auft.  Canons  of  St.  Auftin  ;  Bl.  M.  Black  Monks, 
Wh.  C.  White  Canons  ;  -  Ben.  Benediftines  ;  Gilb. 
Gilbertines ;  Prsem.  Praemonftratenfes  ;  Carth.  (bar- 
thufians ;  Hon.  Monks ;  Clun.  Cluniacks-;  Ciil.  Cif- 
tertians ;  N.  Nuns ;  T.  in  the  Time  of  j  ab.  about  the 
Year.  The  Catalogue  is  extracted  from  Tanner's  No- 
t'tia  Monaftica. 
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BEDFORDSHIRE. 

Monaderies 

Order.                 Founded. 

Value. 

Eldow  olim  Hclcneftow,  1 

Elnftow,      Or     Alnc- >    Ben.      T.W.Conqr. 
ftowc  A.             -          3 

284    12 

J. 

Hi 

Dunftaplc  P. 
Wardon  A. 
Cbickfand  P. 

C,  Auft.       T.  H.  I. 
Gift.            1135 
Gilb.        ab.  1150. 

344  13 
389   .6 
212     3 

31 
si- 

Newenham P. 

CAuft.     T.H.L. 

'^9i     S 

ll 

Woburn  A. 

m                      Cift.                         I  145 

391   i8 

7f 

•    BERKS. 
Abingdon  A.  -  'Ben.  ab.  670     1876  {o     g 

^Sa'Jiic  A  ^^^T  }  C-  Auft.       13  E.  in.     285      , 
.Reading  A,  *  .  Ben.         T.H.L     193ft 

U3 
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GLOUCESTERSHIRE  continued. 

Mooafteriei.  Order.  Founded.    -  Vtlue. 

£.   s.  i. 

nlony  near  Glouccfter,!  ^    .    «         ,,^^  ^  „  , 

T^   ,     .    c         A       f^-Auft.        1 130  648   10  iii 

or  Lantonia  Secunda.   3  ^       y       "^ 

H^yles,  or  Tray  A.      -         Gift.  1246  jjfy     7     8 J 

HAMPSHIRE. 

Winchefter  St  Swithin'sP.    Ben.  zh.646  1517     7  2* 

Hyde,  or  Newminfter  A.        Ben.  901  865   18  c| 

Rumcfey  A.           -              BenN.  967  393   10  xoi 

Whcrwell  A.              -          Ben  N.  '986  339     7  7 

Twinham^orrhriftchurchP.  C.  Auft.  ab*  1150  312     7  o^ 

Southwyke,orPortchcfterP,  C.  A^ft•       1133  257     4     4J 

BeauUeu  A.  -  Cift.  1204  326   13     2 J 

Tychficld  A.  -  Praem.        1231  249  16     3 

HEREFORDSHIRE. 
WIgmore  A.  -  C.Auft,      T.H.I.       267.  2  loi 

Leomimler>  or  Lemfter,  l 

olim  Leonis  Monaftc-  I     «  .    r  ^ 

T     r       11     r    f    Ben.        bef.  II2C        212  I2  o 
iiu.ii,  Leof,  or  Llanli-  I  ^ 

enfis.  Cell.  -         J 

HERTFORDSHIRE. 
St.  Alban'sA.  -  Ben.  793  2iC2    7     if 

HUNTINGDONSHIRE. 

St.  Neot's,  olim  Eynulfcf-  7     li  m  «  t 

bury,orHenulvefberiP.i    ^^"-        ^.H.L        24,  11     4. 

Ramfpy  A.  -  Ben.  ^6^  1715  12    3 

KENT- 

Canterbury  Chrift-church  P.    Ben. 

Canterbury     St.   Auguf- 1 
tine's  A.  -         3 

Lccdes"  P*  -         - 

Bioxley  A. 

Fcvcrfliam  A. 

Dertford  P.       -         - 

Rochcfter  P. 

l^aUing  A.        .        .        Bca.N,   T.W.Rufus    ^iS    4    2i 

LAN. 


.    Ben. 

ab,  <7oo 

2349 

8 

Si 

Ben. 

ab.  6oe 

1 

1413 

4 

"1 

C.  Auft. 

1 1 19 

362 

7 

7 

Cift. 

.1146 

204 

4 

II 

Ben. 

1147 

286 

i? 

6t 

Auft.  N. 

al>-i3SS 

380 

9 

oi 

Ben. 

ab.  600 

486 

It 
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LANGASHIRE 

•      •  ■ 

Mqnafitiieii 

Fumes  A.               . 
Whalley  A, 

Older.   . 

Gift. 
Gift. 

Founded. 

1 114 

1172 

,  Value.     . 

805  16    J 
32J    9    1} 

LEICESTERSHIRE. 

Leiccfter  St.  Mary  A.          C.  Auft.  .1143    ^     951   14    ^j 

Landa,  Laundc,  orLo-l^.;.  rr  xs  r                           » 

dintonP.            .         I C.  Auft.  T.H.L      399    3     3I 

Croxtop,  or  Dc  Valk  in  1    «        '  , 

CwtonA.         .      -  j   P«m.  1162          385     o  lof 

LINCOLNSHIRE. 

Bardncy,olimBcardanamA.    Ben.  T.  Ethelred     366    6    « 

CrowlandA. -^        -                Ben.  716        1083   ^5   'oj 

Spalding  A.       -         -            Ben.  1052          767     7  1% 

Sempringham  P.     -                Giib.  ab.  1139       317     4     i 

KirkltedA.       -        •            Gift.  1139          286     2     7I 
ThornetonuponthcHum*  1 

her,  or  Thornton  Cur-  i  C.  Auft,         1 139  594  17     5! 

teis,  oiim  Torington  A.  j 

Revcfi)y  A.                                Gift.  1142           287     2     4| 

Lincoln  St.  Catherine  P.         Gilb.  •     1148          202     5     o*. 

Barlings,  or  Oxeney  A.          Praem.  1154          252     511J 

The  Priory  in  the  Wood,"] 
"   or  the   Houfe  of   the  j 

Vlfitation  of  the  Blef-  !  o    .l  i.        ^n   tt 

fed  Virgin,  near  Epp.  r^^'^^"  ^''-'pR-H.     23715     aj 

-worth,    in  the  Iflc  of  I 

Axholm  «  J 

LONDON  and  MIDDLESEX. 
St.  John  of  Jerufalem.  or  I 

St.  Jones            .         S   '  ''''''        ^385  19  " 

St.  Bartholomew's  P.           C.  Auft.        1123  693     010?- 

ClerkenwellyOrSt.Mary'sl -D      xt  i_ 

de  Fonte  Glericorum  P.  j  ^''°-  ■^-  ^^'  *  ^  ^°       262  19    o 

Haliwell  P.             -            Ben.N.  before  11 27    300  19     r 

St.  Helen's  P.             -        Ben.N.  ab.  1210       320  15     8*. 

Chartrcufc  Houfe  P.             -. ab.  1360      642    o    4* 

The  Minories             ^          ^  ^293          318     8     r 
Eaftminfter  New  Abbey,!    ^.^ 

or  St.  Mary  of  Graces,  J    ^***  1349-SO       547    o    tfj 
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LONDON  and  MIDDLESEX  continued. 

I 

Monafteriea.  Order.  Founded.  Value. 

Weftminftcr,  olim  Thor- 1     »  •    ^ 

ncicA.  .  i    ®^"-        ^^'^'^        3470    o     2« 

Syon  A.  -  Brig.N.        1414        1731     8    9J 

NORFOLK. 

St.  Bennet's  of  nulxnc  A.  Bcd.        ab.  1 800  583  17  of 

WalfiaghamP.           -  C.Auft,  T.W.Conq.  391   u  75 

Thetford  P.            •  Qun.      ab.ii04  312     4  4 

Caftleacre,  or  Eftacre  P.  Clun.       ab.  1085  30611  4| 

Norwich  P.             -  Ben.           11 00  874  14  6| 

Wcftacrc,  olim  Acra  P.   *  C.  Auft.  T.W.Rufus  a6o  13  ^l 

-Vr^^ondh^rn,  OT^^^^^  Ben.  before  1 107  211   16  6i 

Weft  Dcrcbam  A.     -  Plraem.         11 88  228     o    of 

NORTHAMPTONSHIRE. 

Peterborough,  olim  Me-  1    ^ 

defliamfted  A.         •      ( 
Northampton  St.  Andrew's    Clun. 
Pipewelly  olim  S*  Marix  I     p.^ 

dc  Di?iC9  -  J 

SaJby,  or  Welleford  A.         Prxm. 

NORTHUMBERLAND. 

Tinmouthy    olim  Dune-^ 

muth,  or  Douncmade>    Ben.     T.St.Ofwald   3917  10     5! 
Cell.  -  3 

NOTTINGHAMSHIRE. 

Wirkefop,  or  Radford  P.  C.  Auft.  T.H.L  239  I  j     5 

LcntonP.         -        -  Clun.  T.  H.L  387  10  lo^ 

Thurgarton  P.        -  C.  Auft,  -  ab.  7130  359    9    4$ 

Welbeck  A.  ^-  Pr«m.         1152  249    6    X 

OXFORDSHIRE. 

£gnc(ham,  or  Eyofiiam  A.     Ben.     before  1005    44^^^^    ^l 
Tame  A.  -         ^  Cift.        ab.  1137        256  14     7J 

Godeftow  A.         -.  B«n.  N.         1138  258  10    6i 

ox- 


ab.6S5 

1721  14 

°l 

1075 

263  7 

»'* 

"43 

286  II 

8i 

ab.  1 1 55 

285  8 
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OXFORDSHIRE  eontinued. 

MonafteriM.                   Order.           Foonded.  Value. 

Ofeney  A.        -        -        C.  Auft.        nap  654  10    i| 

Dorchcfter^  olim  Dorcia  A.  C.  Auft.        1 140  217     5     9^ 

SHROPSHIRE. 

WcnlockyoHmWimnicasA.    Clun.     i4W.Conq.  401     7    o\ 

Shrewfburj  A*           •           Ben.           1083  532     4  10 

Haghmon  A*          -             C.  Auft.        11 10  259  13     7^ 

Lillefliall)  near  Duninton A.  C.  Auft.     ab.  1145  ^^9     3     ^i 

Hales,  or  Halefoweyne  A.    Pr?em.      T.John  280  13     2*. 

SOMERSETSHIRE. 

"^tonSy*  """/'*'  1    Ben.           _   '  33,,     7    4I 

Bath  A.           -                     Ben.         ^*ns  61*]    2     3 

Athdncy,  olim  Ethclin-  7    ^^^          ^^  ^ 

graia  A.             -    -        J  y           ^« 

Michelney, orMuchcnay A.    Ben.            939  447     4  ix 

Bruton,    Brewetone,    ot\r,    a   a,       ^u.j.-  .*       jg    a 

BriwedonA.        .       JCAuft.      ab.  1065  439    <S    8 

JT  ^W  Go  f 
.  orH  I'l  ^^^  '"*    3i 

Taunton  P.            -            C.  Auft.      T.H.I.  286    8  10 

Keynlham  A.              -        C.  Auft.      ab.  1170  419  10     4^. 

Minchin  Buckland  P.           Auft.  N.     T.H.II.  223     7     4J 

WithamP.             -               Carth.       T.H.II.  215   15     o 

""TioLDt"^  ?'''}   Carth.          xa.7  a4«  »9     a 

BRISTOL. 

Great  Sc.  Auguftine's  P.     C.Auft.        1x48  670  13  ii| 

STAFFORDSHIRE. 

Burton  A.               -                Ben.           1004  267  14     3 

DieutacresA.              -           Gift.           1214  227     5     o 

SUFFOLK. 

Bury  St.  Edmund,  olinil 

Bederiefwoithe,or£ad-  >    Ben.           1020  1655    7    '3 
niuadeftow  A.       •       3 

Sibton  A.          -        -            Gift.           11^9  250  15     ^\ 

ButlcyP.                -             C.Auft.    .    tiyi  318  17     21 

SUF- 
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which  of  right  by  law  smd  cuftom  ought  to  be  paid  for  the 
ftipend  or  maintenance  of  any  miififter,  or  corate  offici- 
ating in  any  church  or  chapel^  and  the  a£l  dir e£ts,  that 
the  proceedings  (hall  not  be  removed  into  any  other 
court,  unlefs  the  title ffiall  be-in  queftion* 

The  writ  of  eertiorart  having  iflued  to  remove  an  order 
of  juftices  made  againft  a  qc^er,  under  the  above  men*^ 
tioned  ftatute  i  Geo*  i.  flat.  2,  granted  on  a  pofidve,  but 
general  affidavit,  that  the  defendant  controverted  the  title 
to  the  tithes  before  the  juflices,  smd  that  the  title  to  them 
was  really  in  queflion,  the  writ  was  fupetfeded-— ^/^ 
improvide  enianavit ;  the  return  tsJcen  off  the  file,  and  the 
order  remanded,  upon  its  appearing  that  this  allegation 
and  aflerdon  had  no  other  foundation  than  the  general 
fcruples  of  the  defendant  to  pay  demands  of  this  nature^ 
the  court  holding  that  the  ad  was  made  in  favour  to,^ 
zs'A  for  the  eafe  and  benefit  of  quakers,  and  to  fave  tliem 
from  troublefome  and  expenfive  profecutions  ;  bi^t  that 
it  never  meant  that  a  mere  fcruple  of  theirs,  or  an  obfU* 
nate  withholding  of  the  tithes  fhould  be  any  hindrance 
to  the  matter  being  determined  by  the  juflices  of  the 
peace*^  This,  would  have  fruflrated  the  very  intention  of 
the  ad,  which  meant  to  givie  this  jurifdidUon  to  juflices 
iH  that  very  cafe,  where  the  legal  right  and  title  to  them 
fliould  not  be  in  difpute  between  the  parties  (r ). 

Laflly,  in  regard  to  the  iH^medies  for  the  recovery  of 
tithes  in  London  ^  they  are  not  reftrided  to  fuch  as  are 
aflorded  by  the  decree  and  flat,,  of  Henry  the  eighths 

It  is  clearly  fettled,  that  tfie  particular  jurifdidio» 
created  by  the  decree  and  flatute,  has  not  deprived  cfourts 
of  equity  bf  the  ancient  jurifdidioa,,  which  they  exercifed 

(4  1\^  King  V.  Wakefield,  GwiU.  8<54.  Burr.  Rep.  4S5. 
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on  this  fubjed: ;  dierdbrefuits  for  tithes  in  London  may  ftil} 
be  fuftained  in  the  courts  of  chancery,  and  the  exchequer : 
This  point  is  eftablifhed  by  a  long  train  of  authorities,  and 
upon  a  very  found  principle ;  an  a£t  of  parliament  creating 
a  (pecial  jurifdidion  never  oufts  the  jurifdiftion  of  Weft- 
minfter-hall  without  a  fpecial  provifion  to  that  eSeSt ;  ther^ 
is  no  v^flige  of  an  authority  to  the  contrary ;  the  lord 
mayor  is  incapable  of  exercifing  a  jurifdi6Hon  with  regard 
to  fraudulent  leafes.  Before  the  ftatute  of  Henry  the 
eighth,  tithes  in  London  flood  upon  the  fame  footing  as 
other  matters  of  ecclefiaftical  cognizance;  but  antece- 
dently to  that  ftatute  courts  of  equity  poffeffed  jurifdiftion. 
on  the  fubjed,  and  very  beneficially,  becaiife  the  fpiritual 
court  in  many  inftances  is  incapable  of  applying  an  efFec^ 
tual  remedy  ;  if  accounts  jpre  neceffary,  recourfe  muft  be 
had  to  equity ;  or  in  cafes  of  fraud,  if  the  profecution  of 
the  right  depend  on  niatters  of  difcovery  (d). 

It  moreover  appears,  that  the  decree  and  ftatute  juft  re^ 
ferred  to  has  not  deprived  the  ecclefiaftical  court  of  its  ju- 
rifdiction  with  refpect  to  tithes  in  the  city  of  London ;  for, 
though  in  the  cafe  of  Skidmore  and  Eire  above  cited,  one 
point  refplved  was,  that  a  parfon  of  a  pariih  in  London 
could  not  fue  for  the  tithes  in  the  ecclefiaftical  court  j 
for  that  the  act  and  decree,  that  raifed  and  gaye  t|us  kind 
pf  tithes,  did  limit  and  appoint  how,  and  before  whpm  the 
fame  ihould  be  fued  for,  and  did  appoint  new  and  fpecial 
judges  to  hear  and  determine  the  fame ;  and  in  that  cafe  it 
was  awarded,  that  the  prohibition  fhould  ftand  (e);  yet 

lord  Loughborough  C.  in  the  courfe  of  his  argument,  in  th^ 
cafe  of  the  warden  and  minor  canons  of  St.  Paul's,  ex- 

•  ( 

(j)  The  warden  and  minor  ca-    authorities  there  cited, 
nons  of  St.  Paul  V.  Cricket,  Gwill.         (f)  Skidmore  v.  Eric,  2  Inft. 
X425,  2  Vcf.  jun.  563.  and  the    C60, 


30*  APPE-NDI3L 


No.  II. 


1.  Of  the  parifli  of^AliaHov/t^  Lumhard-Jlreet^  one  huodrod 
and  ten  pounds,  cz  /. 

2.  Of  St.  Barthokmev)  Exchange^  one  hundred  pounds  c  /. 

3*  Of  St.  Bridget^   alias  Brides^  one  hundred  and  twenty 
pounds,  cxx/.  ,  ^ 

4.  Of  St.  Bennet  Fincky  one  hundred  pounds,  c  /. 
j.  Of  St.  Michael  Crooked  lane^  one  hundred-pounds,  c  A 

6.  Of  St.  Cbriflopher^  one  hundred  and  twenty  pounds,  czxA 

7.  Of  St.  Ditmu  BackcbuTcby  one  hundred  s^nd  twenty  pounds,. 
cxx  /. 

8.  Of  St.  Punftan  in  the  eaft,  two  hundied  pounds,  cc  /• 
p.  Of  St.  James  Garlick  Hyihe^  one  hundred  pounds,  c  /. 
\0.  Qf  Sr.  Michael  CornhiH^  one  hundred  and  forty  pounds, 

Pxl/. 

11.  Of  St,  Michael  Bq^Jiaw,  one  hundred  thirty  and  two 
pounds  and  eleven  (hillings^  cxzzii  /.  xi  /. 

12.  Of  St  Margaret  Lothiury,  one  hundred  pounds,  cA 

1 3.  Of  St.  Mary  Alderlnanburyj  one  hundred  and  fifty  pounds,; 

cl/. 

14.  Of  St.  Martin  Ludgaie^  one  hundred  and  fixty  pounds,^ 

dx/. 

15.  Of  St.  Peter  CarMbi/l,  one  hundred  and  ten  pounds,  cz  /• 

16.  Of  St.  Stephen  Cdeman-ftreety  one  hundred  and  ten  pounds, 

ex/. 

17.  Of  St.  ^ulchrey  two  hundred  pounds,  cc/* 

x8.  Oi  Alballows  Bread ftreet^  and  St.  Ji'^hn  Evangelift^  one 
hundred  and  forty  pounds,  cxl  /. 

19.  Of  AlhalloHJus  the  Great,  and  Albalkws  the  Lefs,  two  hun- 
dred pounds,  cc  /. 

20.  Of  St.  Alban  Wood-ftreet,  and  St.  Olaves  ^Iver-ftreet,  one 
hundred  and  fev(;nty  pounds,  clxz  /. 

21.  Of  St.  Anne  and  Agnej,  and  St.  Jcbn  Zachary,  one  hun 
dred  and  forty  pound?,  cxl  /. 

22.  Of  St.  Aygujlhtej  and  St.  Faiths  one  hundred  fcventy  and 
two  pounds,  clxxii  L 

23.  Of  Sx.  Andrew  Wardrobe,  and  St.  Anne  Blaclfryers,  one 
hundred  and  fqrty  pounds,  cxl  /. 

24.  Of  St.  Antholin^  and  St.  John  Btiptift,  one  hundred  ani 
-twenty  pounds,  cxx/. 

?5.  Qf 
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25.  Of  St,  Senna  Grccecburcb^  and  St.  Leonard  Eaftcbiap^  one 
hundred  and  forty  poands,  cxl  /. 

26  Of  St.  Bennet  Paids-whatf^  and  St.  Peters  Pauh-wharf^ 
one  hundred  poundS)  c/. 

27.  Of  Chrift  Church,  and  St.  Leonmrd  Fofier4ane,  two  hun- 
dred pounds,  cc  /• 

28.  Of  St.  EdfAond  the  King^  and  St.  Nicholas  Aeons,  one,  hun- 
dred and  eighty  pounds,  clxxx  /. 

29.  Of  St,  George  Botolph^hne,  and  St.  Botolph  Billingsfgatey 
one  hundred  and  eighty  pounds,  clxxx  /. 

30.  Of  St.  Lawrence  Jewry,  and  St.  Magdalen  Milhfireet, 
one  hundred  and  twenty  pounds,  cxx  /. 

31.  Of  St.  Magnus,  and  Sjt.  Margaret  New  Fijhfireet,  one 
hundred  and  feventy  pounds,  clxx  /. 

3^*  Of  St.  Michael  Royal,  and  St.  Martin  Vintry^  one  hun- 
dred and  forty  pounds,  cxl  /. 

33.  Of  St.  Matthew  Fridayftreet,  and  St.  Peter  Cheapo  one 
hundred  and  fifty  pounds,  cl  /.    ' 

34  Of  St.  Margaret  Paions,  and  St.  Gairiel  F<'nchurch,  on^ 
hundred  and  twenty  pounds,  cxx/.  • 

35.  Of  St.  Mary  at  Hill,  and  St.  Andrew  Hubbard^  two  hun^ 
dred  pounds,  cc  /. 

36.  Of  St.  Mary  Wcolnoih^  and  St,.  Mary  If^oolchurch,  on& 
hundred  and  fixty  pounds,  clx  A 

37.  Of  St.  Clement  Eafuhenp,  and  St;  Martin  Or  gar s^  one 
hnndred  and  forty  pounds,  cxl  L 

38.  Of  St.  Mary  Abchurch,  and  St.  Lawrence  Pcuntney^  one 
hundred  and  twenty  pounds,  cxx/. 

39.  Of  St.  Mary  Alder mary^  and  St.  Thomas  Apoftles,  one 
hundred  and  fifty  pounds,  cl  / 

40.  Of  St.  Mary  le  Bow,  St.  Pancras  Soper^lane,  and  Alhak^ 
ktws  Honey  "lane  ^  two  hundred  pound?,  cc  /. 

41.  Of  St.  Mildred  Pzuliry^  and  St.  Mary  Cole  Church,  ono 
hundred  and  feventy  pounds,  clxx  /. 

42.  Of  St.  Alichael  JVood-flreei,  and  St.  Mary  Staining^  one 
hundred  poinds,  c  /. 

43.  Of  St.  Mildred  Breed  fircet^  and  St.  Margartt  ^Mofes^  one 
hundred  and  thirty  pounds,  cxxx  /. 

44.  Of  St.  Michael  ^teenhyth,  and  Trinity ^  one  hundred  and 
fixty  pounds,  c)x  /• 

4J.  Of  St.  Magdalen  Old  Fifh-ftreet,  and  St.  Gregory^  on^ 
hundred  and  twenty  pounds,  cxx/. 

3  4^  Of 
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46.  or  St.  Mary  Somerfety  and  St.  Mary  Mounihaw^  one  hun- 
dred and  ten  pounds,  ex  /. 

47.  Of  St.  Nicholas  Cole  Abby,  and  St.  Nicholas  Olaves,  one 
hundred  and  thirty  pounds,  cxxx  A 

48.  Of  St.  0/ave  Jewry,  and' St.  Martin  Irohmsnger-lanef  one 
hundred  and  twenty  pounds,  cxx  /. 

49.  Of  St.  Stephen  Walbroot,  and  Sr.  Berinet  Sheerhogg,  one 
hundred  pounds,  c  /• 

50.  Of  St.  Swythin,  and  St  Mary  Bythaw^  one  hundred  and 
forty  pounds,  cxI  /. 

51.  Of  St.  Vedaft^  alias  Fofters^  and  St.  Michael  ^4ern,  one 
hundced  and  Cxty  pounds,  clx  /• 


AD. 
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ADDENDA  et  CORRIGENDA. 

After  note  (c.)  pag.  124,  infert  "  But  in  a  cafe 
in  the  court  of  exchequer,  WorraH  v.  Miller  and  Sweet, 
1 9  Dec.  1 80 1,  in  which  an  impropriate  redor  filed  his 
bill  againft  nurferymen  within  the  parifli  for  the  tithes  in 
kind  of  all  the  produce  of  the  nurfery  grounds,  a^  well 
for  young  trees,  ordinary  fruits,  and  garden  ftuff,  as  for 
pines,  grapes,  and  all  exotics  produced,  or  brought  to 
perfedlion  in  hot-houfes,  and  green-houfes  j  and  the  defen- 
dsuits  admitted  his  claim  to  tithes  of  all  the  productions 
of  their  nurfery  grounds,  which  they  had  offered  to 
fettle  and  account  for ;  but  denied  it  in  regard  to  any 
productions  forced,  or  preferved  in  buildings,  (that  is  to 
fay)  pines  and  other  exotics,  which  they  admitted  they 
cultivated  in  their  houfes ;  •  infilling  that  thofe  articles 
were  not  tithable :  the  court  decreed  that  fo  much  of  the 
bill  as  prayed  an  account  of  pine  apples,  grapes,  and  other 
exotics  raifed  in  hot-houfes,  and  green-houfes  Ihould  be 
difmiffed  without  cofts ;  and  that  the  reft  of  the  bill  Ihould 
be  difmiffed  with  cofts. 


•. 


Page  80,  after  the  third  line,  add  the  following  words  : 
*'  However  'it  has  been  recently  held,  that  at  common 
law,  and  without  any  cuftoin,'  the  hay  m'uft  be  partly 
made  before  the  tithes  are  fet  out :  That  the  parifhioners 
cannot  put  the  grafs  into  cocks  which  are  to  be  tithed 
immediately  from  the  fwathe :  That  they  muft  firft  tedd  it, 
that  is,  throw  it  abroad  from  the  fwathe,  and  afterwards 
gather  it  together  again ;  then  it  being  put  into  grafs 
cocks,  the  tithe  may  be  fet  out  j  after  which  the  parfon 
comes  upon  the  ground,  throws  it  abroad  from  the  cock, 

X  and 


(  \o6    ) 

and  completely  makes  it  into  hay.  But  it  ihtlft  firfl: 
be  tedded  by  the  occupier  of  the  foil.  If  in  any  parti- 
culiar  cafe  from  the  ftate  of  the  crop,  this  pi-ocefs 
fhould  not  be  required^  that  muil  be  proved  by  the 
occupier  (*)." 

(*)  Newman  v.  Morgan,   pe»  Heath  J.     Campb.  Ni.  Pri.   Ca'# 
305.  and  afterwards  confirmed  by  the  opinion  of  the  court  of  B.  R* 


i6.-^th  line,  iot  feculars  read  executors* 
9th  line,  iorfow  re^Afowed. 

I  oth  line,  for  dies  read  died. 

I  ith  line,  for  is  read  was. 

1 2th  line,  for  is  read  was. 

1 3th  line,  for  Jhall  read  Jhould. 
22. — ^Laft  line  but  five,  for  for  read  or. 
36.— Laft  line  but  four,  for  unwilling  read  indiJpo/eJd 
41. — 8th  line,  for  prosdis  read  procdiis. 
47.— 8th  line,  for  is  read  as* 

S3' — 14th  line,  dele  by* 

* 

1 5th  line,  for  titbes  read  titles* 
69.— Laft  line  but  three,  for  Jheatb  re2LdJheafi 

» 

95. — ^Laft  line  but  fix,  for  county  read  country*- 
1 14.— 1 8  th  line,  for  judicioujly  resA  judicially. 
128. — I  ft  line,  for  parijhes  read  parijhioners* 
1 29. — 8th  line,  dele  however* 
135.  Note  (jf)  for  Du  Lange  read  Du  Cange*r 
ji. 48. —I  oth  line,  for  f//A^  read  title* 
.Q^^ — ^Tonote  {a)  add  GwilL  612.  626. 
-  xo.— 3d  line,  for  each  rezd  every  hundred* 

9th  line,  for  penny  read  halfpenny*. 

13th  line,  for  yeaned  read  wean:d*f 

To  note  (y)  add  654. 


^tmmim 


(    307   1 


INDEX, 


•^" 


A, 

Abbey  lands,  171,  etfiq. 

AcomSy  io6. 

Actions  for,  or  relative  to,  tithes, 

68.  71.  258.  et.feq^ 
Aftermath,  63. 
After  psfture,  64, 
Agiftment,  42.  64.  84.  et  fiq.  97. 

etfeq. 
Agreement  by  parol  fpr  compofi- 

tioo,  225.  26^. 
Alders,  105. 
Affart,  13. 
Altaragie,  55, 
Anfwer,  191. 
Appeal,  40. 
Apples,  6^.  120.  ' 
Appropriation,  38* 
Articles,  thirty  nine,  268^ 
Articuli  ClerU  47. 
Afh  trees,  loi.  105. 
Afpen  trees,  105. 
AiEze,  19.  30, 
Augmentation  office,  271. 
Augmentation  of  vicarages,  55. 


B. 
Balks,  156. 

Baptifm,  folemniiation  of,  ^%. 
Baron  and  feme,  260. 
Barren  ground,  \^6.  etfeq^ 
Bark  of  trees,  I  o6. 
Barley,  how  tithed,  76. 
Bavins,  106. 
Beans,  6o,  77.  119, 
Bees,  125. 
Jili  in  equity,  igo.  zQZk 


Birch,  105. 

Birds,   155. 

Birling  of  fheep,  136, 

Bifhop,  169. 

Bricks,  112.  151. 

Broom,  83. 

Buck,  153. 
Buildings,  112. 
Bulh,  papal,  271, 
Butts,  156. 

C. 

Calves,  141, 
Chalk,  1^1. 

Chancery,  court  of,  262. 
Chapelries,  parochial,  58. 
Charcoal,    wood  converted  laio^ 
112.  114, 

Charlemagne,  emperor,  i.  2. 
Cheefe,  42.  128. 
Cherries  65.  120. 
Cherry  trees,  105^ 
Chickens,  146. 
Cinquefoil^  82. 

Ciftercians,  173.  / 

Clover  59.  62.  83, 
grafs,  82. 
feed,  59   82^ 
hay,  59.  63,  ^ 

Coach-horfes,  96^  "^ 

Coals,  151.  • 

Colefeed,  60 » 

Colts,  141.  144. 

Commoil  appendant  or  fippcrtiOr 
nant,  89. 

Commpn,  m  groftj^  89^. 


X* 


Com* 


3oS 


INDEX. 


Compofition  real,  1 17. 2ig.  et/eg. 

diftinftion  between, 
and  modus^22i. 
Compofition,  224.  225* 
Conies,  95. 

Coiifultation,  writ  of,  25^* 
Copper  mill,  47.^ 
Cop fe- wood,  99, 
Copyholder,  21. 
Corn,  65  66.  95. 
Corn-mill,  46. 
Cofts,  283. 
County  may  prefcribc  tn  non  drci- 

man  Jo,  179. 
Courtcfy,  tenant  by,  of  tithes,  20. 

Cows,  95. 

Curacy  pcT>etual,  58. 

Curate,  58,  59. 

Cullom,  67.  117-  H?-  H^' 

of  tithing  lambs,  1 4 1 , 1 42 . 
■    as  diftinguiftied  from  pre- 
fcription,  184. 
Cyder,  125. 

D. 

Damage  feafant  tithes,  71. 
Day  labourer,  43. 
Dean  and  chapter,  169. 
Declaration  in  aAion  for  tithes, 

269. 
Decree,  278. 

.  in  exchequer,  266. 
Tn  chancery,  266. 
Debt,  fequeftration  for,  35. 
Deed,  when  ifp^o^es  itfelf,  278. 
Deer,  95. 

Deiioition-  of  tithes^  1 2. 
Depofitionsi  273-. 
Devife,  33. 

Delapidations^  37-    *  * 

Difchargc,  164.  183. 
Diftr^iriing  of  tithes,  damage  fea- 

fant,  71. 
Dogs,  155. 
Doc,  153. 
Dotards,  IQ2. 
Doves,  49. 


Dower  in  tithes,  20. 
Draining  lands,  159.  l6l» 
Ducks.  145. 

E. 

Eafter  offerings,  48. 
Eggs,  42.  145,  146. 
Eje^ment,  258. 
Elm,  105. 

Endowment  of  vicarages,  55.  $6^ 
Equity,  courts  of,  262.  et/eg. 
Evidence,  148,  149.  26*].  etfig. 
Evidence  of  endo^ymept,  56. 
Exchequt  y  court  ctf,  262.  266. 
Executor,  16.  260. 
Exemptions  general,  164. 
partial,  183. 
Exotics,  120.  et/fg- 

F. 

FaggotSy  107. 

Farm  modus,  1^4^ 

Fences,  108.  11  J. 

Fens,  161  • 

Fer4t  Nature^    animals,   4B.  95- 

125.  152. 
Fern,  83. 
Fire-wood,  rro.^ 
Firft  fruits,  16. 
Fifh,  48.  50.  152. 
Flax,  50.  84. 
Fleeces  of  wool,  136* 
Fodder,  60.  81. 
Forced' fruits,  120* 
Foreft,  13. 
Forfeiture,  263. 
Foflils,  152. 

Fowls,  145.  » 

Fruit,  59.  107.  118. 
Fruit  trees,  1 20. 

Fuel,.  ^S'  93'  *Q7*  ''^^ 
Fulling-mill,  47. 

Furze,  83,  84. 

G. 

Garba,  55.  61.  75.. 

Gardens,  124.', 

herbs,  5p,  ri8. 

Gardeoi 


--  .m- 


■5 


\' 


Garden  penny,  210. 
Geefe,  145. 
GenniDSy  103.  109. 
Glafs-houfe,  ^7. 
Glebe,  170, 

vicar  endowed  with  part 
of,  57. 
Grain,  6^,  66. 
Grafs,  6^.  79. 

tedding  of,  200,  and  Ap- 
pendix. 

ri* 

Hay,  6$.  79-  95* 

mode  of  tithing,  79.  et.feq* 
fee  alfo  Appendix. 
Hazle,  105. 
Head-lands,  156. 
Heath,  83. 
Hedges,^  108. 
Hedge  rows,  io6. 

Hemp,  84.  114- 
H^ns,  145, 
Herbage,  200- 
Holly,  105. 
Honey,  125, 
Hop-poles,  109.  III. 
Hops,  '59 .114.  etfeq.l  24. 
Hot-houfe  plants,  120. 
Horfes,  95. 

faddle,  96. 

coach,  96. 
Horfe-chefnuts,  105* 
Hofpitallers,  172. 
Houfes,  150. 

an  London,  230.  ef./eq. 
Hundred  may  prefcribe  in  non  de^ 

tlmandoy  170. 
Hurdles,  109. 

I. 

Impropriator,  lay,  16.  22. 
Jncbiing  ad,  181.  214  2(8. 
Incumbent  de  fa3oj  15. 
Injunction,  251. 
Inn-keeper,  43.  36.  97. 
Jnfpex'muSf  276. 


^ 

\ 

K 

>Ex.                        rt 

% 
Intereft  of  money,  43. 

\ 

Iffne,  $6^  57.  203.  ei.fiq.  25y. 

» 

who  to  be  plaintiff  in,  i48« 

In  no/. 

Jurifdi^on,  248* 

% 

K.  » 

1 

Kids,  141. 

« 

King,  14.  1 68. 

leffee  of,  168. 

'  i 

Knights  of  St,  John  of  JeruTalcjn^ 

t 

174. 

L. 

Lambs,  137.  141. 

Laterao,  council  of,  5.  173, 

Lead;nill,  47.' 

f 

Leafes  of  tithes,  24.  32* 

of  reftory,  34. 

Lime,  151. 

t 

Limes,  105. 

4 

Limekiln,  154. 

* 

London,  tithes  in,  229.  ^*ftq<. 

■fire  of,  232, 

• 

Loppings,  6^.  loi. 

M. 

t 

Madder,  59.  84. 

% 

Map,  when  evidence,  277/  '' 

Marl,  151. 

I 

Marfhes,  161. 

» 

Mafcon,  council  of,  2« 

^ 

Maft,  106. 

• 

Melons,  120.                         *             • 

Meres,  156. 

is 

Milk,  42.  87.  125.  etfeq. 

4 

fetting  out  tithe  of^    129* 

eUfeq. 

Mills,  44,  48.  216,  217. 

Mines, 

1 

^ 

Mixt  tithes,  41 . 

• 

Modus,  117.  124.  164.  iB^.eifeq, 

requifites  of,  184.  et,feq* 

ilating  in  bill  in  equity. 

■ 

190.              . 

tf 

dating  m  anfwer,  191. 

^ 

bad,  207. 

1 

valid,  209. 

Modus, 

• 

i 
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INDEX. 


I 


Modu8«  difcharge  of»  215* 
Monaftcries,  171.  eUje<i.  270.  and 
Append. 

N. 
Nice,  council  of,  2.6. 
Nondt  et  decim^,  3. 
Noh  decimando  prefcripUon,   &c. 

167.  168. 
Non-payment  of  tithes,  164.  28Q 

Non-refidence,  39. 
Jlotic^of  fetting  out  titheB,  67. 
/  to  deteimine  compolition, 

123   227,  228. 
Nurfery  plants,  6^,  107. 

O. 

Oaks,  how  tithed,  76,  102. 
Offerings,  Eafter,  48. 
Orange  trees,  120. 
Orchards,  64.  107.  120.  124. 
Orders,  privileged,  172.  177. 
•  Ore,  152. 
Qiiers,  I09« 

Paper-mill,  47. 

park,  153.  2 1 6. 

difparked,  216,  217. 
Parifli,  8. 
Parifh-charch,  8. 
Paroihid  inodus,  i84.2i5« 

.  P«tfon,  13. 
Partridges,  l\6. 
Parties  in  a  fuit  for  tithes,  264. 
Pears,  6$.  120. 
Peas,  60.  77.  119. 
Perfonal  tithes,  41.  43.  147. 
Pheafants,  146. 
Pigeons,  49. 

Pigs,  I4«-  H4- 

pine  apples,  1 20. 

Portion  of  tithes,  17. 
.  Plough,  beaftsof,  92,  etfeq. 
'  Pollards,  101. 

Potatoes,  50.  59.  61. 

Pot-earth,  15  u 


Poultry,  I45« 

Predial  tithes,  41. 
,  Premonftratenfes,  order  of,  17^1 

Trefcription,  i6»,  169. 

as  diftinguiflied  fron^ 

cuftom,  1 84. 

Prieft,  15, 

Privileged  orders,  172. 

Prohibition,  254.  ^y>^« 

Purorefturci  H* 


Q 


Quakers,  286. 
Quarries,  151, 


R. 


RabbiU,  152,  153,  I54r 
Rakings,  74. 

Ranknefs  of  modas>  3|p2.  etfeq^ 
Rape- feed,  83. 
Receipts,  28 1< 
Recovery  of  tithes,  248- 
Recovery  of  fmall  tithes,  286. 
Reftor,  ecclefiaftical,  15.. 

lay,  15- 
I^ents,  21-  31.  233.  234, 
Repairs,  37.  112. 
Roots,  59.  103,  118. 

Saffron,  60,  d2.  II4» 

Saint  John  of  Jerufalem^  Knight^ 

of,  174. 
Salt,  152. 

Saplings,  108.  , 

Seeds,  ii8. 
Sequcftration,  35—40. 
Sequeftrator,  35. 
Sepulture,  rites  of,  8-58* 
Setting  out^  of  tithes,  41.  6^.  c^ 

feq. 
Shaving-m'tll,  47. 
Sheep,  136, 

.  '{hearing  of,  136.  138% 

Slates,  152. 

Small  tithes,  50. 

Spiritual 


> 


INDEX; 


J*» 


Spiritual  courty  248.  etfiq* 

Statutes* 

I  Ann,  St.  1.  c*  7.,        14. 

'28  H.  8.  c.  II.  C  3.,      15. 

42  Geo^  3.  c.  43.,  18. 
32  H.  8.  c.  7„  19.2?. 
Enabling  and  redzidling  ftatutes^ 

24. 
5  Geo  3.  c.  17.,       25.  30. 
3  Car.  I*  c.4.y  28. 

43  Geo.  3.  c.  841  f.  lo.y     28. 
52  H.  3.  c.  15.,        29. 

8  Ann>  c.  14.  f  4.,  30. 
29  Car.  2.  c.  3.  32. 
1%  £liz.  c.  2e.y  39. 
43  Geo.  3.  c.  84.,    39. 

2  and  3  £d.  6.  c.  13.,        41-43" 

48.  ^.  89.  130  253. 
ArttcuVt  Cleriy  c.5'9       44* ' 

1  Geo.  2.  c.  I2.y  59.. 

31  Geo.  I.  ft.  2.  €.26.9       84. 
45  £d.  3.  c.  3.,  100. 

2  and  3,  £d.6.  c.  13.  f.  5.9      156. 

258-262. 
2  Hen.  4.y        173. 
27  Hen.  8.  c.  28.,        174. 

31  Hen.  8.  c.  13.,       174. 

27  Hen.  8.  c.  21.,  229. 
57  Hen.  8.  c.  12.9  230* 
2>  and  23  Car.  2.  c.  15.9       232. 

9  £d.  ].  a  writ  oi  circumfpecte  aga- 
ttsy  250. 

»7  Hen.  8.  c.  20.,       253, 

32  Hen.  8.  c.  7^,         253^  258. 

31  Hen.  8.  c.  13.9       270. 

32  Hen.  8.  c.  24.,       270. 
7  and  8  W.  3.  c.  6.  286. 
Stone,  151. 
Subflance  of  earthy  151. 

Sub^radion  of  tithes,  250.  258* 
262. 

Suggeftion  in  prohibition,  254. 
Summary  method  of   recovering 

fmall  tithes,  286* 
Succeflbr  to  living,  15,  16^ 
Swans,  145. 
Sylva  Caduat  62*  98*  io6# 


T. 


Tares,  83. 

Teazles,  60.  '.    ' 

Temporal  courts,  248.  254.  ^y^f , 

Templars,  fjz.et/eq. 

Tender,  283. 

Tile,  151. 

Timber,  loi* 

Tin,  151, 

Tithes,   eftablifluneat  of,  on  the 

Continent,  2. 
Tithes  in  England,  6; 
'  definition  of,  12  • 

predial,  perfonal,  and  mixt) 
41. 

great  and  (mall,  50. 

red^orialand  vicarial,5 1 .  30. 

removal  of,  77—79. 

noq-payment  of,  164; 
Tobacco,  114. 
Toppings,  6^9 
Tradition,  150. 

Treble  value  of  tithes,  259.  263; 
Trees,  loi. 

floolsof,  103. 
Turf,  151. 
Turkeys,  146. 
Turnips,  60.  62.  86.  119. 


Vacancy  of  benefice,  39. 

,  Vendor  and  vendee  of  wood,  1 1 3  ^ 

of  com,  261. 
Vetches,  83. 

Vicar,  51.53. 

Vicarage,  51. 

endpwraent  of,  5 1 .  et/eqm 
diflblution  of,  53. 

U- 

Ubenores  Dectm£^  86.  92.  109* 
Underwood,  99. 

Unity  of  poffeffion,   175.  et  feq^ 
219. 271. 


Wafte,  158- 


W. 


War, 


JW 


INDEX- 


Wax,  1^5.      ' 

Way,  parfoh^s  right  of,  toremoye- 

Ilia  tithes,  77,  78.  eijeq. 
Wheat,  mode  of  tithing  of,  72. 
Willows, 

Witnefs,  149.  282. 
l^oodi  6198.  113. 


Woodlands  grubbed  up,  x6i. 
Wool,  42.  66.  87, 88.  135.  ttfeq.  • 

Y. 

Young  of  animals,  42.  87.  95* 
141.  14.5. 


THE  END, 
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Fiiat^  by  A.  Strahan,  Law.  Printer  to  His  ^jtflji 
Printei:»-Screet,  London.  . 
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